DEMOCRATIC REPUBLIC OF TIMOR-LESTE

NATIONAL PARLIAMENT

_______________________________________________________

LAW ON THE ANTI-CORRUPTION COMMISSION
Law No. 8/2009
Nowadays corruption is widely acknowledged as a complex and multi-dimensional phenomena with negative consequences that extend beyond the sphere of ethics and moral. Corruption has an impact on the social and economic life and threatens the basis of democratic states under the rule of law.

The experience of prevention and fight against corruption in other countries shows that there is a need to develop a coherent and integrated legal framework that is in line with good governance best practice standards, that respects international commitments and that abides by the principles enshrined in the Constitution.
It is therefore important to find adequate solutions within the existing constitutional and legal frameworks that enable an efficient fight against corruption, while safeguarding our institutions and promoting an effective cooperation between the authorities and bodies involved and that, at the same time, reflect the spirit of the UN Convention against Corruption.

This law is intended to provide the State with a specialised and independent criminal police authority whose activity will be guided solely by criteria of legality and objectivity and that will work together with the competent authorities, as this is essential for its credibility as an effective mechanism to fight corruption.
Thus, the Parliament, pursuant to articles 92º and 95º(1) of the Constitution of the Republic enacts the following, that shall have the force of law:
CHAPTER I

GENERAL PRINCIPLES, NATURE AND MISSION OF THE ANTI-CORRUPTION COMMISSION
Article 1º
Purpose of the Law

This law creates the Anti-Corruption Commission, hereinafter referred to as Commission.
Article 2º
Definitions

For the purposes of this Law:

a) Passive corruption for an illicit act, provided for under article 292º of the Criminal Code, shall mean a public official who directly or through an intermediary, with his/her consent or ratification, requests or accepts, for himself/herself or for a third party, an undue patrimonial or non-patrimonial advantage, or the promise of such advantage, to perform or refrain from performing an act which is in breach of the duties inherent to his/her position, even when the act is prior to that request or acceptance;

b) Passive corruption for a licit act, provided for under article 293º of the Criminal Code, shall mean a public official who directly or through an intermediary, with his/her consent or ratification, requests or accepts, for himself/herself or for a third party, an undue patrimonial or non-patrimonial advantage, or the promise of such advantage, to perform or refrain from performing an act which is not in breach of the duties inherent to his/her position, even when the act is prior to that request or acceptance; and it shall also mean a public official who directly or through an intermediary, with his/her consent or ratification, requests or accepts, for himself/herself or for a third party, an undue patrimonial or non-patrimonial advantage from a person who has had, has or will have any claim that depends on the exercise of his/hers official duties;

c) Active corruption, provided for under article 294º of the Criminal Code, shall mean whoever, directly or through an intermediary, with his/her consent or ratification, gives or promises to a public official, or to a third party with the knowledge of such official, an undue patrimonial or non-patrimonial advantage, with the purpose set out in article 292º or article 293º of the Criminal Code; 

d) Embezzlement, provided for under article 295º of the Criminal Code, shall mean the public official who, for his/her benefit or for the benefit of a third party, misappropriates private or public money or movable property which has been entrusted to him/her, is in his/her possession or is accessible to him/her by virtue of his/her duties;

e) Embezzlement of use, provided for under article 296º of the Criminal Code, shall mean a public official who, in order to obtain an illegitimate benefit for himself/herself or for a third party or to cause damage to someone, uses or allows others to use vehicles or other movable property of significant value for purposes other than those they are destined for, and which have been entrusted to him/her, are in his/her possession or are accessible to him/her by virtue of his/her duties;

f) Abuse of power, provided for under article 297º of the Criminal Code, shall mean a public official who abuses powers or violates obligations inherent to his/her duties, with the intention of obtaining an illegitimate benefit for himself/herself or for a third party, or to cause damage to another person;

g) Economic participation in business, provided for under article 299º of the Criminal Code, shall mean a public official who is involved in contracts or other operations or activities by virtue of his/her public office and takes advantage of this situation to obtain patrimonial advantage for himself/herself or for a third party, either directly or through an intermediary, or to have, in any other way, an illegal economic participation, thus damaging the public interest that he/she had the duty to manage, oversee, defend or implement;

h) Public official, provided for under article 302º of the Criminal Code, shall mean the civil servants, the administrative officials, the members of the civil and police forces, as well as all persons included in sub-paragraphs d), e) and f) and in the no. 2 of the abovementioned article;

i) Person comprises natural or legal persons (including banks and other financial institutions) and, with regard to legal persons, it shall include its directors, executives and those in charge;

j) Premises include, among others, the interior and exterior, as well as the annexes of buildings; 

k) Movables include, among others, vehicles, boats, aeroplanes and containers.

Article 3º
Nature of the Commission
1. The Commission is a legal person governed by public law, with legal personality, which is technically independent and administratively and financially autonomous.

2. The Commission is given the status of specialised and independent criminal police authority and its action is governed exclusively by criteria of strict legality and objectivity, in accordance with the law.

3. In its capacity as criminal police authority, the Commission acts under the direction of the judicial authority competent under the law.

Article 4º
Mission of the Commission
The mission of the Commission is to undertake preventive measures and to carry out the criminal investigation of crimes of corruption in any of its forms, embezzlement, abuse of power, trading in influence and economic participation in business, as defined by the criminal law.

Article 5º
Powers of the Commission
1. On the subject of crime prevention, the Commission has the power to:

a) Gather and analyse information on the causes of corruption and on the prevention of corruption;

b) Undertake awareness raising actions aimed at limiting the commission of acts of corruption, by motivating people to adopt precautions or to reduce those actions and situations which make the occurrence of criminal conducts easier;
c) Advise any institution or public entity on ways to prevent and combat corrupt practices.

2. On the subject of criminal investigation, the Commission has the power to perform the functions and duties assigned by law to the criminal police authorities, such as:
a) To conduct inquiries or carry out the investigation inquiries delegated by the Public Prosecutor’s Office;

b) To receive reports of crimes;
c) To find those responsible for the commission of crimes;

d) To investigate evidence or reports of acts that may constitute a crime;

e) To identify and arrest people;

f) To carry out the necessary notifications directly or through another police authority;

g) To conduct interrogations within the scope of the investigation and other pre-trial evidence gathering necessary for the performance of its functions and duties;

h) To conduct searches and body searches;

i) To seize objects and documents;

j) To undertake surveillance operations;

k) To intercept and record conversations or telephone calls, on the basis of a court order;

l) To examine books, documents, records, archives and other relevant elements in the possession of the entities under investigation, as well as any evidence of the commission of offences;

m) To undertake expert determinations, carry out measurements and collect samples for laboratory tests;

n) To seal off premises.

3. On the subject of criminal investigation, the Commission may also suggest to the Public Prosecutor’s Office the adoption of provisional measures provided for under the applicable criminal procedural law, such as:

a) To order the freezing of bank accounts when there is strong evidence that they have funds that are proceeds of the crimes set out in article 4º;

b) To order the interdiction to use any assets in possession, under custody or control of any person;

4. In the carrying out of its functions and duties, the Commission shall give maximum priority to the investigation of the most serious and complex cases of corruption.

5. The special regimes set out in Decree-Law no. 4/2006, March 1 and Decree-Law no. 2/2007, March 8 are applicable to the Commission.

6. In the cases and according to the provisions set out in the law, the actions carried out by the Commission without a prior order from the competent judicial authority shall be validated by the competent judicial authority within a maximum limit of 72 hours, under the penalty of being rendered null and void.

7. The validation shall be requested with urgency by the Public Prosecutor’s Office.

CHAPTER II

STRUCTURE

Article 6º
Commission
The Commission is composed of a Commissioner, Deputy Commissioners and support staff.
Article 7º
Commissioner

1. The Commissioner is appointed by the National Parliament, on the recommendation of the Government, by absolute majority of the Members of Parliament provided that at least three quarters of the current Members are present, and he/she shall then take office before the President of the National Parliament.

2. The Commissioner shall:

a) Conduct the Commission’s affairs;

b) Undertake all the acts and proceedings that fall within the powers of the Commission on the subject of crime prevention, such as issuing recommendations and drawing up reports;

c) Coordinate the acts and activities of criminal investigation assigned to the Commission;

d) Distribute amongst the investigative technicians the inquiry proceedings and the acts delegated by the Public Prosecutor's Office or those assigned by a judge within the scope of judicial proceedings;

e) Control the legality of the crime prevention and criminal investigation acts and proceedings undertaken by the Commission;

f) Guarantee the coordination between the investigative technicians and the judicial authorities;

g) Guarantee the coordination between the Commission and the other criminal police authorities;

h) Hire the investigative technicians and other support staff, as set out in the law;

i) Exercise disciplinary power against the staff working for the Commission;

j) Draw up an annual report on the Commission’s activities, including for instance the number of enquiries in which the Commission was involved, to be submitted to the National Parliament;

k) Perform other functions and duties assigned by law.

3. The Commissioner may delegate his/her duties to his/her deputies, who in turn may sub-delegate, without prejudice to being able to reclaim such powers at any time.

4. The powers to issue guidelines where an action may interfere with the rights to privacy or personal freedom of an individual, to draw up recommendations and reports cannot be delegated.

Article 8º
Eligibility

1. The Commissioner shall be a Timorese citizen, in full possession of his/her faculties, chosen from amongst:

a) Judges;

b) Public Prosecutors;

c) Public Defenders;

d) Lawyers;

e) Jurists of recognised merit and with more than five years of professional experience;

f) Police officers with more than five years of professional experience in the career;

g) Criminal investigators with more than five years of professional experience in that career or in a similar area of work;

2. The candidate to the position of Commissioner shall be recognized for his/her high level of independence and impartiality.

3. The Commissioner is required to send in the declaration of “Registration of Interests”, provided for in articles 6º to 8º of Law no. 7/2007, July 25 and in complementary legislation.
Article 9º
Incompatibilities

1. The Commissioner performs his/her functions on a full time basis and the performance of these functions is not compatible with:
a) Undertaking any other public or private functions;

b) Political activities;

c) Receiving remuneration for any other activity or position; 

2. The Commissioner shall cease any of the above mentioned activities before taking office.

Article 10º
Civil and Criminal Liability

1. The Commissioner shall not be held civilly or criminally liable for acts carried out and for opinions issued in the performance of his/her functions. Any civil lawsuit shall be filed against the State which has a right of contribution.

2. The Commissioner is accountable to the National Parliament for offences committed in the performance of his/her functions and for blatant and serious violation of his/her duties under this Law.

3. The National Parliament shall inform the Attorney General of any crime committed by the Commissioner in the performance of his/her functions, when such information comes to its knowledge.

4. If there is a criminal proceeding against the Commissioner and a formal accusation is lodged, the National Parliament shall decide on the lifting of the Commissioner's immunity.

5. The lifting of immunity shall be requested by the competent judge to the National Parliament and the decision shall be taken by the majority of the Members of Parliament present.

6. The decision not to lift immunity automatically suspends the limitation periods applicable to the facts comprised in the scope of the accusation, as set out in the criminal laws.

 Article 11º
Term of Office and Proceedings
1. The Commissioner shall be elected for a term of four years, renewable once, for an equal period of time.

2. The term of office of the Commissioner shall automatically cease:

a) At the end of the term;

b) When he suffers from a permanent physical or mental incapacity which inhibits him/her from performing his/her functions, which must be attested by a committee of three National Health Service doctors appointed by the National Parliament;

c) When he/she accepts or performs any position, function or activity incompatible with his/her office;

d) In case of death;

e) In case of resignation;
f) If he/she is convicted to serve a prison sentence by a final judgement, with force of res judicata;

g) With the dismissal from office in case of violation of the Commissioner’s legal duties, based on a well-founded proposal of the Prime Minister and approved by absolute majority of the Members of Parliament provided that at least three quarters of the current Members are present.

3. Once the proposal for dismissal has been admitted, the Chair of the National Parliament shall send it to the competent Standing Specialised Committee, which shall issue its opinion within five days.

4. Before issuing its opinion, the Standing Specialised Committee must hear the Commissioner.

5. The termination of office is announced by the Chair of the National Parliament.

6. The Government shall recommend to the National Parliament the election of the new Commissioner, which shall take place up to 30 days before the end of the term of office and in accordance with the provisions set out for the first election.

7. In case the term of office ceases for reasons other than the end of its term, the Government shall recommend to the National Parliament the appointment of one of the Deputy Commissioners as Interim Commissioner.

8. In the case provided for in the preceding paragraph, the election of the Commissioner will be deemed urgent and shall be concluded within two months from the date the term of office ceases.

Article 12º
Deputy Commissioners

1. The Commissioner may appoint up to three Deputy Commissioners to assist him/her.
2. Those appointed Deputy Commissioners must have a graduation, notably in law, economics, management, accounting and public administration, and at least five years of professional experience in those areas.

3. The Deputy Commissioners shall be appointed for a term of four years, renewable once for an equal period of time.

4. The provisions set out in articles 9º, 10º and 11º of the present law are applicable, mutatis mutandis, to the Deputy Commissioners.

Article 13º
Support Staff

1. The Commission shall hire investigative technicians and other staff required for the due performance of its duties.

2. The civil service rules, including those regarding recruitment, shall be applicable to the support staff.

3. The statute of the investigative technicians shall be established in separate regulation.

CHAPTER III

Duties and Guarantees

Article 14º
Duty of Secrecy
The regime of judicial secrecy set out in the criminal and criminal procedural laws is applicable to the investigations and inquiries conducted by the Commission.

Article 15º
Confidentiality

Without prejudice to the provisions of article 22º, the documents, information and evidence gathered by the Commission shall be kept confidential until a formal accusation is lodged, in accordance with the regime of judicial secrecy provided in the law.

Article 16º
Interrogations

1. The interrogations conducted by the Commission shall be led by the Commissioner, by a Deputy Commissioner, or by investigative technicians, according to the decision of the Commissioner, as provided in the law.

2. Any person notified to appear for interrogation has the right to be informed beforehand of the nature of the allegations or of the complaint under investigation, as provided in the law.
3. Interrogations shall not be public but the presence of an attorney is permitted, a right of which the person to be interrogated shall be formally and timely notified, as provided in the law.

Article 17º
Guarantees while conducting investigations 
In the performance of their functions, the Commissioner, the Deputy Commissioners in the exercise of their delegated powers and the investigative technicians shall have the prerogatives conferred to the criminal police authorities, as provided in the criminal procedural law, such as:

a) When exercising their powers over public and private entities, they shall have the right of access and free movement in all such entities’ services and premises, as provided in the law, for the period and during the hours required to perform their functions;

b) Requesting the collaboration of the police authorities when those under investigation refuse access or obstruct the investigation, in order to remove that obstruction and guarantee the investigation is carried out in safety;

c) Being provided by the entities under investigation with decent premises, adequate for the performance of their functions, in the places under investigation;

d) Exchange correspondence, in their official capacity, with all public or private entities regarding professional matters within their sphere of competence.

Article 18º
Inviolability of documents

1. The correspondence, material or information provided to, obtained or gathered by the Commission shall not be censured or be subject to any interference.

2. The archives, files, documents, communications, properties, funds and assets of the Commission or in the possession of the Commission shall be inviolable and may only be accessed or disclosed in accordance with in the applicable law.

Article 19º
Notification

Any person that, although duly notified by the Commission, fails to appear without justification or does not cooperate with the Commission, shall be punished in accordance with the criminal and criminal procedural laws.

Article 20º
Conclusion of the investigation

1. Once the investigation is concluded, the Commission shall submit its final report to the Public Prosecutor's Office, in accordance with the criminal procedural law.

2. When, in the course of the investigation, the Commission determines that the facts under investigation are not a criminal offence under article 4º, it shall send the case to the competent authorities with due urgency.

3. When there is no significant basis to continue the criminal proceedings, the Commission may issue recommendations aimed at improving the procedures of the entities or persons under investigation.

 Article 21º
Use of statements, documents and other evidence material
The statements, documents or other objects presented before the Commission by the witness during the interrogation or the inquiry may be used as evidence against any person in any proceedings.

Article 22º
Protection of witnesses and Commission assistants

1. The Commissioner may request protection for the witnesses and for other persons who assist the Commission, in accordance with the applicable law.

2. The witnesses and the persons involved in the investigations conducted by the Commission are entitled to request protection, in accordance with the law.

Article 23º
Cases of non-punishment
1. The conduct of any person who, previously and duly authorised by order of the competent judicial authority, acts instrumentally, accepting, directly or through an intermediary, an illicit request of a public official or other individual, shall not be punishable, insofar as this is adequate to prove the commission of any of the offences covered by this law.

2. It may also be authorised the instrumental action of accepting benefits, insofar as this is adequate to prove the commission of any of the offences covered by article 4º of this law.

CHAPTER IV

Cooperation with the Commission
Article 24º
General duty to cooperate with the Commission
1. The direct, indirect and independent administrative services of the State which are subject to investigation shall comply with information and cooperation duties.

2. All natural and legal persons have the duty to collaborate with the Commission, insofar as their legitimate rights and interests are protected.

Article 25º
Special duties of cooperation
1. In the performance of its functions and duties the Commission shall have the collaboration and cooperation of all public entities, having the power to request all necessary investigations, inquiries, administrative inquiries, expert determinations, tests or any other proceedings to the competent entities.

2. The public entities are required to give information to the Commission and to provide it with documents and other material in their possession, as well as to reply to the requests made by the Commission, which can determine a deadline for the completion of such tasks.

3. The Commission, the criminal police authorities and the Public Prosecutor's Office have a special duty to cooperate and to coordinate their respective activities, in accordance with the criminal procedural law.

Article 26º
Cooperation with other institutions

The Commission may enter into agreements including, if need be, memorandums of understanding, with institutions of similar nature, whether national or foreign, with the purpose of:

a) cooperating in the performance of their respective functions and duties;
b) sharing premises and staff;
c) exchanging information.

Article 27º
Transfer of issues to other bodies
1. Without prejudice to the general rule of confidentiality established in the law, the Commission may, before, in the course or after the investigation of any fact, transfer any issue to the Attorney General or to other legally competent entity to be investigated or for any other action to be taken.

2. The Commissioner may request information and reports to any entity, regarding issues related to their respective activity.

CHAPTER V

RESPONSIBILITY BEFORE THE NATIONAL PARLIAMENT

Article 28º
Reports

1. The Commission shall submit to the National Parliament a general activity report of the previous year by March 31 of each year.

2. The report referred to in the preceding paragraph shall include:

a) The statement of the type of investigations conducted by the Commission;

b) The assessment of the reaction of the relevant authorities to the recommendations made by the Commission;

c) The general nature and scope of any information exchanged between the Commission and other authorities;

d) The number of investigations conducted by the Commission which resulted in legal proceedings or disciplinary actions;

e) An account of the activities carried out that year by the Commission in the performance of its preventive and educational functions;

f) Any recommendations for amendments to the law which the Commission, as a result of the performance of its functions, deems important.

3. The Commission may, at any time, submit a special report on any issue of general or administrative policy related to its activities.

4. The National Parliament, through its Chair, may, whenever it deems fit, request reports to the Commission on its general activities, insofar as the duties of confidentiality and secrecy of the investigations are respected.

 CHAPTER VI

BUDGET

Article 29º
Budget

1. The Commission has an annual budget, allocated in accordance with the law, which shall ensure its operation and be adequate to safeguard its independence, impartiality and efficiency. 

2. The Commission’s budget is prepared, approved and managed in accordance with the law.

3. The Commission is not allowed to receive funds from other sources.

4. The Commission shall keep books of account and other records with respect to its functions or activities.

5. The financial statements shall be presented to the National Parliament and audited by the High Administrative, Tax and Audit Court or subject to independent external auditing.

CHAPTER VII

FINAL AND TRANSITIONAL PROVISIONS

Article 30º
Amendments to Law no. 7/2004

1. Articles 5º(3), 13º(1)(a), 23º, 24º(a), 25º(1)(a) and 47º(1) of Law no. 7/2004, May 26, which approves the Statute of the Office of the Ombudsman for Human Rights and Justice, shall be amended as follows:

“Article 5º
Nature

1. […]

2. […]

3. The Office of the Ombudsman for Human Rights and Justice, hereinafter referred to as “Ombudsman's Office”, is aimed at preventing bad management and protecting and promoting human rights and the fundamental freedoms of natural and legal persons throughout the national territory.

4. […]

5. […]

Article 13º
Eligibility Requirements

1. […]

a) Sufficient experience and qualifications to investigate and draw up reports on violations of human rights and bad administration.

b) […]

c) […]

2. […]

Article 23º
Investigation

The Ombudsman for Human Rights and Justice shall be responsible for investigating violations of human rights and fundamental freedoms and guarantees, incidents of bad administration, illegality, manifest injustice and lack of fair and equitable procedures.

Article 24º
Supervision and Recommendation

[…]

a) Monitor the performance of public authorities, notably of the Government and its bodies and of the private entities which carry out public duties and services, with the power to start inquiries on systematic and generalised violations of human rights or on bad administration;

b) […]

c) […]

d) […]

e) […]

Article 25º
Promotion of human rights and good governance
1. […]

a) Foster a culture of respect for human rights, promote good governance, particularly through public statements, information campaigns or any other appropriate means of informing the general public and the Public Administration, and disseminate the information on human rights and good governance.

b) […]

2 […]

a) […]

b) […]

c) […]

3. […]

Article 47º 

Recommendations

1. The Ombudsman for Human Rights and Justice shall identify the causes of violation of human rights, abuse and bad management in a public entity and draw up recommendations for their correction, prevention or eradication and for the observance of the highest standards regarding human rights, the principle of legality, ethics and efficiency. 

2) […]

3) […]

4) […]”

Article 31º
Revocations
Articles 26º and 27º of Law no. 7/2004, May 26 shall be revoked.

Article 32º
Transitional rules
1. The Commission shall carry out investigations and inquiries in proceedings initiated after the inception of the Commission’s work.

2. All issues related to crimes whose investigation falls under the power of the Commission and which, after the inception of the Commission’s work, come to the knowledge of any State body, notably the Office of the Ombudsman for Human Rights and Justice and the State Inspectorate-General, shall be channelled to the Commission.

Article 33º
Autonomous Legislation
1. The Government shall approve legislation regulating the statute of investigative technicians.

2. Until the legislation referred to in the preceding paragraph is approved, the investigative technicians shall be subject to the regime applicable to the Timor-Leste National Police, in accordance with the provisions to be established by the Government.

Article 34º
Appointment of the First Commissioner

Within 60 days from the publication of this law the Government shall recommend the election of the Commissioner to the National Parliament.

Article 35º
Republication
Law no. 7/2204, May 26, which approves the Statute of the Office of the Ombudsman for Human Rights and Justice, is hereby republished as last amended and annexed as an integral part of this law.

Article 36º
Entry into force
1. The present law comes into force 30 days after its publication.

2. The inception of the Commission’s work shall take place 90 days after publication of the present law.

Aprovada em 29 de Junho de 2009

O Presidente do Parlamento Nacional,

Fernando La Sama de Araújo
Promulgada em 7 de Julho de 2009.

Publique-se.

O Presidente da República,

Dr. José Ramos Horta

