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EXECUTIVE SUMMARY

1. 
Causes of Corruption in Afghanistan
The main causes of corruption in Afghanistan are

· Poverty and marginalisation of citizens

· Low salaries of public officials

· Poor and/or non-merit based qualifications of public officials

· Weak institutional capacity of public administration

· Dysfunctional justice sector and conflict-resolution mechanisms, leading to a culture of impunity

· Systemic lack of transparency and accountability

· Large and rapid influx of foreign funds subject to weak control mechanisms

· Lack of public participation in decision-making and oversight

· Illegal profits through opium trade.

2. 
Strategic Approach: Fighting Corruption through a Rights-Based Approach

The anti-corruption framework outlined emanates from a rights-based perspective:

i. Right to access justice and economic opportunity

ii. Right to freedom of expression, access to information and public participation

iii. Right to access basic government services and to expect government and donor integrity

3.
Central Programmatic Options

The following anti-corruption mechanisms complement and enhance ongoing reform efforts. For a meaningful prioritisation and sequencing of these mechanisms, they should be subject to dialogue between the stakeholders, i.e. government, donors, civil society and also the private sector. 

· Increase transparency and access to information through community-based, multi-stakeholder information-sharing partnerships, e.g. with regard to construction projects;

· Increase access to information through budgetary transparency, both with regard to the ordinary as well as the development budget; 

· Increase accountability through targeted awareness-raising coalitions in specific sectors, institutions, and processes, e.g. with regard to the judiciary;

· Increase oversight and internal control mechanisms within donor-funded projects;
· Support independence and capacity-building of the media, especially with regard to investigative journalism;
· Support a coordinated dialogue on and strategic approach to corruption by civil society organisations;
· Support research capacity of independent institutes, academic institutes as well as non-governmental organisations, e.g. by funding and providing technical assistance to a National Corruption Report;
· Increase judicial effectiveness and independence through comprehensive review, re-qualification and reform of the judiciary, especially with regard to the appointments’ processes on all levels;
· Create a public corruption complaints mechanism at the national and provincial level, e.g. through the Independent Human Rights Commission.
PART 1:
INTRODUCTION AND SUMMARY OVERVIEW

This report was prepared at the request of the Office of the President of Afghanistan and represents the first national initiative to  develop a comprehensive anti-corruption program.
 At the request of UNDP/Afghanistan, we have strived to create a flexible but prioritized framework that includes both short and long-term programmatic options. 

Critical Crossroads -- Systemic Corruption.  Afghan is at a critical crossroads in its development as a nation.  Corruption is now systemic, although not yet well organized or closely linked to criminal national or international networks.  Thus, now is the time to broaden, prioritize and target the scope and nature of reforms, both geographically and programmatically, and to launch a holistic anti-corruption campaign through informed and engaged dialogue with all key stakeholders. 


Strengthening the independence and integrity of key institutions, such as the judiciary, the new parliament, the media and civil society, and promoting more transparent, participatory targeted processes and programs and access to information, at both the national and provincial levels, will also serve to advance Afghanistan’s overall reform agenda.   Many of the same goals of the current overall program, such as reducing poverty, addressing discrimination and literacy and fundamental civil service reform, also form an integral part of the strategy.  

If the Afghans do not soon develop a sense that this is their government and their program, they will not see themselves as accountable for any past or future successes or failures; likewise, they will not develop a sense of community or self-governance about themselves as a people.  

Lessons Learned in Other Countries.  Past reform efforts of many other countries have often stalled or failed during a fragile, fundamental transition, such as the one Afghanistan finds herself in today, because they did not acknowledge or focus on the following overarching development challenges: 

· the challenge of addressing both sporadic and/or systemic, high-level corruption as well as sporadic and/or systemic, petty corruption; 

· the challenge of supporting key institution building and developing a rule of law culture, as well as the passing of sound laws, building capacity and holding free and fair elections;

· the challenge of developing broadly supported, demand driven reforms from the bottom-up, as well as from the top-down --  at both the national and local levels and

· the challenge of developing and implementing a holistic, crosscutting anti-corruption strategic action plan that includes a monitoring and reporting framework, as well as specific government reforms

· the challenge and risks of establishing an independent, credible anti-corruption directorate (or commission) capable of handling very complex, highly sensitive, corruption investigations and anti-corruption initiatives in countries like Afghanistan where few institutional checks and balances exist – including no independent or accountable judiciary or rule of law culture.

While strong targeted support for enhancing the capacity of fledgling executive branch agencies is an important element of an anti-corruption campaign within the current Afghan context, unless equal attention is given to the independence and capacity building issues of  other power sharing branches, particularly the judiciary and the parliament, and to the media and civil society, experience has taught us there is little hope that fundamental reforms will be sustainable or that systemic corruption can be effectively  reined-in.  

Power sharing is key to addressing and preventing corruption.  Towards this end, the upcoming parliamentary elections in Afghanistan present a unique and immediate opportunity to provide capacity building support to the new parliament.  Programs geared towards helping the parliament establish anti-corruption and oversight legislation, executive (external/governmental) and legislative (internal/parliamentary) oversight and access to information policies, procedures, mechanisms and committee structures, as well as staff and member training programs and anti-corruption research and public/private anti-corruption dialogue, would be very timely and is prerequisite for a sustainable culture of transparency and accountability.  

Enhancing the new parliament’s capacity to meaningfully participate in the legislative authorization process (reviewing and approving and/or amending previous and future executive decrees, such as the decree creating the anti-corruption directorate) and enhancing the capacity and credibility of various oversight institutions within each government ministry will also promote more checks and balances and oversight throughout the government.
  Central to this overall effort is passage and implementation of an access to information law and policy. 

One of the key lessons learned in some of the more successful  transitional countries appear to have made reform progress only when these sometimes competing, sometimes mutually supportive institutions take root.  Then, they have the capacity and public credibility and support to perform their constitutional oversight and governance responsibilities.
  In general, only then does an overall governance regime begin to exist that is capable of effectively reducing and preventing corruption, resolving disputes and protecting rights.  Over time, the decision-making processes of these institutions provide a system of checks and balances that promotes broad consensus and effective oversight.  

A National Holistic Strategy and a Rights Agenda.  After wide consultation with numerous Afghans, we have concluded that the proposed open government strategy should be presented through a “rights” agenda lens, since most Afghans have never been able to exercise their basic constitutional and human rights.  In the current environment, a bifurcated anti-corruption prescription is called for, with one stakeholders’ eye focused on the technical aspects of anti-corruption reform and the other on a strategic anti-corruption campaign designed to capture the attention and broad support of the Afghan people.      

The proposed open government initiative and multi-pronged program is geared towards convincing Afghans that their new constitutional and democratic rights are not just words on paper or rhetoric by politicians. Every effort has been made to develop an anti-corruption strategy and program within a post-conflict, historical context and to find the reform path where key political, socio-economic and humanitarian issues intersect.  In essence, it is focused on promoting a culture of openness and the actual implementation of three fundamental categories of rights through a process that is participatory, transparent and accountable.
   

These inextricably, mutually supportive categories of rights are the fundamental rights of all Afghan citizens, and together they establish the underlying platform upon which to sustain key reforms:  

Three Key Categories of Rights Guaranteed to All Afghans

(i) the right to access justice and economic opportunity

(ii) the right to freedom of expression, access to information and public participation

(iii) the right to access basic government services and  to expect government and donor integrity    

At this stage, implementing anti-corruption reforms and making these rights real to the Afghan people requires two primary tasks.  The first is to widely debate, refine, prioritize and actually implement the current program through a participatory process in both Kabul and the provinces. The second is to link-up and refocus this program with targeted anti-corruption reforms designed to provide Afghans, for the first time, access to their fundamental rights, and the key institutions necessary to enforce and protect these rights.
 

Several important assumptions underlie the proposed anti-corruption program: (i) that a well designed, well-implemented, strategically presented reform initiative will improve transparency, accountability and governance and will thereby reduce the opportunities and incentives for corruption; (ii) that shifting more budgetary and programmatic implementation responsibilities to government officials and more oversight responsibilities to civil society, at both the national and provincial levels, will also reduce the opportunities for corruption and promote more accountability and (iii) that the development of an overarching anti-corruption campaign and national and local mechanisms to steer and oversee it will promote cooperation, consensus, engagement and more effective oversight through regular monitoring and reporting. 

Myriad Factors and Causes.  While there are myriad inter-related socio-economic and political factors that help explain both the fragility of the state and why institutional corruption is systemic, such as extreme poverty, high illiteracy and serious ethnic tension, it is important that any strategy or program should be directed and publicly projected towards promoting the new rights accorded the Afghan people under their new constitution.  It should also address the root causes as well as the symptoms of systemic corruption in Afghanistan.

On the latter note, the fundamental root causes are not unlike those found in many other developing and transition countries, namely: 

· Citizens’ inability to protect themselves or their property or contract rights; 

· Citizens’ inability to participate in governance or to exercise their fundamental civil rights, such as free speech and 

· Citizens’ inability to access their right to justice or a free media and to fairly or effectively resolve issues or disputes with either the government or each other.  

Since it is not realistic to develop a comprehensive, well-tuned anti-corruption country assessment and program in Afghanistan within a two-week timeframe, we want to emphasize that this report should only be seen as a first step in the assessment and design process.  It is really more of an options paper that now needs broad discussion, debate and prioritizing by donors, government officials and Afghan civil society. 

Iterative, Participatory, Multi-Step Assessment and Program Design Exercise. Indeed, a key recommendation is that additional sector and issue specific missions should follow this one and that they should be undertaken through a carefully designed, participatory, coalition-building methodology. A second related recommendation is that subsequent missions should build upon and refine existing programs and plans, as well as the initial assessments and recommendations in this report.  They should also be geared towards developing concrete action plans, timetables, programs and indicators of progress and monitoring and reporting frameworks at the national and provincial levels.

It is worth emphasizing that many of the programmatic options presented in this paper do not necessarily take into account the myriad programs underway or all of those being planned or discussed. Indeed, it is also worth noting that we had extremely difficult time collecting program information from donors, program partners and government officials, and that this important issue needs immediate attention.  

For this reason, and given the wide range of programs already in place, we recommend that current coordination or information mechanisms be enhanced and given higher priority; alternatively, that consideration be given to creating a new overarching mechanism with the powers and will to assume full responsibility for the important task of information sharing, prioritizing, targeting and linking-up related reform programs among all key stakeholders.   

Further, it should be noted that the programs mentioned in the succeeding text and the Annex do not attempt to capture the full range or exact nature of the programs that need to be undertaken.  Likewise, they do not necessarily take into consideration all of the current programs underway or being planned.  Rather, they are mainly meant to draw attention to a number of key anti-corruption issues and to serve as illustrative tools to begin an important strategic national discussion and debate

In summary, in 2005, part of needs to be done is to actually implement much of what is already underway or is already being planned.  Now, however, there also is a need to prioritize, refine, refocus and link-up many of these programs and plans, as well as to fill a number of programmatic gaps through a holistic, participatory anti-corruption initiative.  From that perspective,  more emphasis should be placed on targeting high priority programs and processes that promote more transparency, accountability and public participation, in both the public and private sectors, and on targeted long-term institution-building, inside and outside of Kabul.

In the final analysis, the key to undertaking this complex task is to ensure that key stakeholders have access to the essential information necessary to regularly report on reforms and monitor government, donor and private sector action. Engaging these stakeholders in a broad, informed, on-going national discussion is perhaps the most important and difficult challenge at hand.  Indeed, an important but often hard lesson to swallow politically is that the processes by which reforms are undertaken are at least as important as the technical reforms themselves.         

Target High Level Appointments and Integrity and Address Grand Corruption First.  All of the Afghans we heard from said that for them this initially means it is of pivotal importance that only people of integrity should be serving in high-level positions of public trust and that any anti-corruption initiative should focus on grand corruption first.  They also were clear that the government and donor community should lead this initiative by setting the example and that tackling corruption within the judiciary should be one of the highest priorities.       

They also wanted to see an initiative that addressed fundamental issues related to the culture of lawlessness, impunity and helplessness that exists, where citizens feel both isolated and without any enforceable rights. There was a clear consensus from the Afghans we heard from that implementing the following fundamental socio-economic and human rights should be the primary thrust of any anti-corruption campaign:

High Priority Rights Identified by Afghans 

· the right to economic opportunity

· the right to personal safety

· the right to freedom of expression and  an independent media

· the right to freedom of association

· the right to non-discrimination

· the right to an education

· the right to basic healthcare

· the right to own property and contract

· the right to resolve property and family disputes 

· the right to access information 

· the right to access justice and an independent judiciary

· gender rights

· the right to government, partner and donor integrity             

While we attempt to integrate many of these rights into our findings and programmatic recommendations, considerably more discussion needs to occur with a wide range of stakeholders at the national and local levels in order to properly accomplish this task. 

KEY FINDINGS ON HIGH PRIORITY ISSUES:

Unfortunately, time does not allow us to fully discuss or refine many of the following key findings.  However, they are presented so that they can be used as a concrete, thematic framework for further deliberation by key stakeholders and anti-corruption missions.   

1. Jobs, Justice and Security  -- Governmental and non-governmental dialogue and interest is quickly expanding beyond issues related to security and infrastructure, such as safety, water and building roads, healthcare clinics and schools, to include issues related to jobs, justice, property and family and gender rights and good governance --  at both the capital and provincial levels.

2. Systemic Grand and Petty Corruption - - Afghan stakeholders believe corruption permeates the highest and lowest levels of the Afghan government, and they believe they have no recourse or way to survive outside of this system; one of the main reasons given for this phenomenon relates in part to the fact that most Afghans do not make a sufficient amount of money to even feed and clothe their families; others also believed that having untrained, unqualified or corrupt  people in positions of public trust explained the nature and breadth of this phenomenon.  

3. Reforms in Both Kabul and the Provinces -- Afghani stakeholders all believe the reform process needs to expand beyond Kabul and that reform efforts to date have been both secretive and exclusionary; they see few concrete results from the billions that have already been spent and expressed great frustration that they are unaware of and unable to obtain virtually any information from public officials, donors, contractors or subcontractors related to current, planned or future programs; issues inside and outside of Kabul appear to be quite similar although the priorities and solutions may vary from province to province. 

4. Common Reform Agenda in Kabul and the Provinces – The corruption and reform issues outlined above are similar in both Kabul and the Provinces; however, there is virtually no means to communicate nor political will to work together.  There are also very unclear and often competing visions of the roles and responsibilities of various institutions at both the national and provincial levels.  A perfect example of this conflict and lack of mission clarity is the anti-corruption directorate, which was referenced at the outset of this report under Lessons Learned.  While the Directorate holds promise as an institution capable of working in both the provinces and the capital on a prevention agenda, its investigative and enforcement powers and mandate to overturn the decisions of other government entities should be very narrowly proscribed and clarified until such time as the risk of its abuse of power can be properly overseen by a credible, independent judicial system.     

5. Stakeholder Participation -- Afghani stakeholders and donors both believe that dialogue and the entire reform process needs to be more participatory, transparent and accountable and that a significant amount of the money and programming has been wasted or stolen by the government, donors and implementing partners.

6. Corruption Priorities -- Bribery, theft, nepotism, land-grabbing and ethnic and gender discrimination, particularly theft and fraud within the public and private sector procurement process, are seen by many as among the most prevalent and pernicious forms of corruption in Afghanistan.  Indeed, while on Mission we were given numerous examples of how theft and fraud occurs within the procurement system and donor community.  Moreover, we interviewed unnamed members of the donor community who told us how theft and fraud had recently occurred in both the contract award and subcontracting  processes at the national and provincial levels.  Land-grabbing involving public and private lands, also seems to be an ever-growing problem throughout the country.  Addressing this problem is particularly problematic since there are no judicial or non-governmental institutions capable of resolving these problems effectively or fairly nor any property registration systems capable of providing clear title to property.  

7. Private Sector Integrity and Public and Private Corruption - Private and public sector corruption are often closely linked within the contracting and subcontracting process, particularly within the construction sector and the procurement process.  There are no clear rules or laws related to the ethical conduct of the private sector and it is unclear to most as to how to define private sector activity within the Afghan context.

8. Donor Integrity and Accountability -- Donor secrecy and unaccountability within the programming, bidding and contracting process, as well as seeming silence or indifference to the appointments process of high level government officials, is seen as a significant contributor to grand corruption and public cynicism. 
9. High-Level Governmental Integrity – Many Afghani stakeholders are very concerned that individuals with highly questionable human rights backgrounds or professional qualifications are serving in important positions of public trust.

10. Anti-Corruption Policies and Whistleblowers -- Neither donors, contractors nor Afghan ministries have clear, well-understood overarching anti-corruption policies or secure complaint procedures and incentives for whistleblowers.

11. Equal Access to Fair and Effective Justice -- Access to justice and the final resolution of property or family disputes, in either the formal or informal justice system, is virtually unattainable.  Moreover, the judiciary is seen as systemically corrupt.  This perception and the lawless, non-resolution oriented environment serves as fertile breeding ground for systemic public and private sector corruption, criminalization of the State and social conflict.  It also necessarily places abusive alternative dispute resolution mechanisms in the hands of warlords, organized criminal networks or informal clans with their own biases and agendas.  This overall situation perpetuates poverty and discrimination throughout the country.  While one solution may be to rotate people involved in formal and informal dispute resolution processes, both within a region and from other regions, we were advised it is most important to include representatives of different ethnic groups within these processes at both the national and provincial levels. 

12. A Culture of Impunity -- The inability of property owners and women to meaningfully access the formal justice system, as a means to resolve disputes and obtain justice, and to punish corruption and criminal actors, promotes a culture of impunity. 

13. Political Will of the Governmental, Donor and Contracting support for anti-corruption reforms and action within the indigenous officials, donors and contractors.  The main government exception was the Independent Human Rights Commission and to some degree the Ministry of Finance. 
14. Access to Government, Donor and Contractor Information in Both Kabul and the Provinces – Across programs and issues, one of the most important problems relates to the inability for most people and organizations to access relevant government and donor information. 

15. Systemic Judicial Corruption -- All stakeholders believe that the judiciary, at all levels, is the most dysfunctional corrupt institution in Afghanistan and that the legal and political enabling environment for an independent judiciary and justice does not exist.  This includes judges, prosecutors and the police. 

16. Political and Legal Enabling Environment for Nurturing an Independent Media -- Civil society believes that the media as an institution is very weak and not free, that the legal, that the political enabling environment to support investigative journalism is virtually nonexistent and that self-censorship is the prevailing norm not the exception.

17. Political and Legal Enabling Environment for Nurturing an Informed, Engaged Civil Society -- Many key civil society groups, particularly those of an indigenous nature, feel patronized by and excluded from the reform process and that the legal and political enabling environment for them to flourish does not exist. 

18. Political and Legal Enabling Environment for Nurturing a New Parliament – It appears the parliament as an institution is not yet a high priority for the government or donors and that little attention has been given to ensuring that it has the political and financial support to perform its essential oversight, legislative or constituency representation roles.  However, it appears that Afghani stakeholders have high expectations for the new parliament and believe the upcoming parliamentary elections will strengthen their voice in Kabul and help reign in corruption.      

19. Political and Legal Infrastructure Enabling Environment for Addressing Corruption – Many laws and policies related to criminal and corrupt acts do not exist and/or need to be reformed, clarified, passed and implemented, including a range of laws outlined in the UN Convention Against Corruption and other international treaties. These laws, many of which are inter-related, include money laundering; public and private bribery, theft, embezzlement and fraud; international cooperation; terrorism; whistleblowing; unjust enrichment; conflict of interest; income and asset disclosure; government, judicial and parliamentary ethics; government and parliamentary oversight; defamation, access to information, NGOs and those related to the independence of the media and the judiciary. 

20. Monitoring and Reporting Oversight Mechanisms at the National and Provincial Levels – In general the government, donors and the private sector, including contractors and subcontractors, do not have community-level, ethnically diverse, effective oversight and monitoring mechanisms in place, necessary to effectively monitor and report on reform progress, projects or services; the policies and procedures that do exist among all of the stakeholders appear to be off-the-shelf and not adapted to the Afghan context; it is virtually impossible to obtain specific or big-picture program information necessary to hold anyone accountable; few sanctions are imposed when long delays or problems occur or corruption is alleged or suspected. 
PROGRAMMATIC OPTIONS:

Short and Mid-Term Programming Options Designed to Simultaneously Promote Inter-Related Transparency and Accountability Reforms and the Implementation of Fundamental High Priority Rights of the Afghan People

· Stakeholder Transparency, Access to Information and Integrity.  Enhance donor, governmental and contractor financial management policies, procedures and stakeholder communication through community based information-sharing partnerships that are targeted on high priority sectors and programs. 

· Government Transparency and Integrity.  Expand and build upon model laws, regulations and procedures in the business licensing area to other high priority areas, such as import and export licensing, customs and key government services (telephones, water and electricity). Expanding the capacity of targeted institutions and entities and transferring some licensing functions and procedures to entities capable of handling them in a transparent, efficient interagency manner, that build upon the business licensing model that has already been developed in Afghanistan, will be important.  Professional training programs and hiring and promotional incentives for employees of these agencies is one of the keys to their success and buy-in by large, small and international  businesses. 

· Budgetary Transparency and Access to Information.  Provide basic budgetary, programming, procurement, contracting and subcontracting information to citizens and professional groups in a timely, transparent, easily accessible manner (posting of core reform, programming and contracting information via the Internet and through simple, plain view, easily accessible community bulletin boards).   

· Government Transparency and Integrity. Provide the exact price, timeframe and procedures for securing key government services, such as the telephone, water and electricity, in a timely, transparent and easily accessible manner (via the Internet and simple agency postings at the community level). 

· Access to Information.  Fund targeted diagnostics and applied research in high priority sectors and institutions, at the national and provincial levels, as part of an on-going assessment, monitoring, reporting and public outreach program. 

· Access to Information and Private Sector Integrity.  Identify priority reforms related to corruption impacting the business environment through strategic applied research and the adoption and implementation of business ethics codes.

· Access to Information and Programmatic Transparency. Enhance diplomatic efforts and refine policy dialogue through donor and intergovernmental and donor advisory groups and efficient communication networks. 

· Transparency and Accountability and Public Participation. Create new inter-connected National and Provincial Anti-Corruption Task Forces composed of highly respected, ethnically diverse stakeholders that represent key Ministries, the President, new Parliamentarians, as well as the private sector, civil society and donor community.  These task forces would be focused on promoting, monitoring and reporting on a series of targeted, high priority programs.  They would also work closely on any public outreach agenda developed by the Anti-Corruption Directorate and with entities like the Independent Human Rights Commission (HRC).  The HRC could also serve other functions, including being the coordination, complaint and public outreach mechanism for the task forces for the government. It would work alongside a carefully selected civil society group or network with a presence in the provinces that is willing to take-on this agenda.  Carefully selected representatives of the religious community should also be represented on these task forces, since their credibility and capacity to communicate with the public on moral issues through-out the country is unparalleled by any other governmental or non-governmental institution.

· Access to Information and Public Participation.  Launch a new public awareness anti-corruption or Integrity campaign to enhance awareness of the economic, political and social costs of corruption in targeted sectors, institutions and processes.

· Access to Information. Launch a new applied research initiative, including public and targeted sectoral surveys, necessary to produce reliable information and data to government officials, donors and the public in targeted sectors and institutions and processes.  Enhancing the capacity of CSOs to take on this important responsibility, and advancing a systematic methodology within key government institutions and processes, will be very important.

· Access to Information. Pass legislation clearly defining the scope and priorities of the new Anti-Corruption Directorate, including the development of a strategy and program that places initial primary emphasis on a public awareness and prevention agenda (see previous sections including Lessons Learned). 

· Access to Information and Public Participation.  Support the establishment of a Transparency International Chapter and program focused on public-private partnership approaches to addressing corruption and public participation and education. 
       

· Freedom of Expression and Public Participation. Advance democratic governance, anti-corruption and rule of law dialogue at both the community and national levels through town forums, applied research, surveys and a media strategy.

· Freedom of Expression and Access to Information. Support and protect independent media and investigative journalism through targeted training programs, national communication networks, and international networks and human rights programs. 

· Freedom of Expression, Access to Information and Justice. Decriminalize defamation, slander and insult laws and reform laws that contain punitive civil fines for journalists and the media.

· Freedom of Expression and Access to Information. Support the creation of an independent media association or network that can provide training and support to investigative journalists and media editors and owners through legal assistance and training.

· Governmental, Donor and Contractor Accountability.  Support systematic monitoring and reporting of high priority anti-corruption priorities, programs and reform progress through community-based mechanisms composed of key stakeholders, including  ethnic groups.

· Government, Donor and Private Sector Accountability. Expand community oversight of government, private sector and donor expenditures and service delivery through community advisory and monitoring groups and complaint boards composed of both government officials and an ethnically diverse range of stakeholders, including civil society.

· Government Accountability. Make merit-based, transparent public sector employment practices for officials in key oversight roles a top civil service reform priority.  This would require professional training and testing of key staff and standardized, minimal academic standards and experience in relevant fields.  Current efforts to professionalize the civil service should be targeted to include key entities and processes in these positions of public trust and oversight.

· Donor Internal Control. Ensure that donor have compliance mechanisms in place which enable effective and efficient operations, reliable financial and operational reporting, routine risk analyses, and safeguarding resources against waste, abuse, mismanagement, fraud, embezzlement, bribes and kick-backs.

· Justice and Public Participation. Promote more women’s participation in the oversight of family health and education budgets and other key government, donor and high priority anti-corruption programs.

· Justice and Public Participation. Promote a rights-based and gender perspective approach to oversight of high priority programs in both the regular and development budgets. 

· Justice.  Create the legal enabling environment to support the independence and of the judiciary, the parliament and the media, as well as open government and free speech across the spectrum, through targeted, complementary institution-building programs and the passage and implementation of a package of inter-related laws and policies, such as the right to access information.

· Justice.  Promote more transparent, reliable and accessible land titling laws and property registry systems and dispute resolution or mediation mechanisms at the community level.

· Justice and Accountability.  Promote the ratification and implementation of anti-corruption laws, policies and international treaties to which Afghanistan is a signatory, such as the UN Human Rights Convention, the UN Convention Against Corruption and the UN Convention Against Organized Crime.

· Justice and Accountability. Pass and implement laws that enable law enforcement officials to confiscate the assets of corrupt officials or private individuals through the enforcement of fair and effective laws and policies relating to income and asset disclosure, unjust enrichment, money laundering and organized crime.  Ensuring that investigations and prosecutions are not politicized and that the laws are not arbitrarily enforced and abused will be crucial.  It will also be very important to provide adequate resources to the HRC and human rights groups in order to provide a check on an agenda of this nature, and to balance this agenda with a prevention campaign and institution building.

· Justice and Judicial Transparency.  Undertake comprehensive review, re-qualification and reform of the judiciary, including the appointments, hiring, qualifications, promotion and dismissal processes through transparent, fair and effective legislation, policy and procedures.

· Justice and Accountability. Create a public and government corruption complaints mechanism at the national and provincial levels through the Independent Human Rights Commission.

· Justice and Accountability.  Create a public anti-corruption complaints mechanism within newly created, well respected local NGOs and CSOs. 

PART 2: 
SITUATIONAL ANALYSIS 
A.
Dimensions of Post-conflict Afghanistan

In barely four years, Afghanistan has come a long way. Currently, Afghanistan appears to be in a transitionary phase; although it is post-conflict in terms of reconstruction and reconciliation, it is moving towards stabilisation, socio-economic development and political democratisation.
 These transitionary processes are full of promise, but also prone to risks when it comes to governance in general and corruption in particular. Without delving on the complex features characterising the state and economy of Afghanistan, we would like to briefly highlight three dimensions affecting corruption and its remedies in Afghanistan:


Security: Since 2001, the security situation has improved immensely in most parts of the country. This is due to the presence of the international armed forces, the re-established National Army and the re-building of the political and administrative system. However, the authority of the central state and government is uneven. It does not cover the whole country, with certain regions being governed by warlords, and other, smaller areas being under the influence of local commanders or militias. Evidently, this is a problem on two levels: On the one hand, national policies cannot be implemented comprehensively. On the other hand, there are local forces and actors which prevent or undermine the implementation of state policies or donor projects by physical intimidation
.

State Capacity: As a result of over two decades of war and conflict, the effectiveness of the central administration is severely curtailed by low salaries, inadequate or inexistent technical capacity, poorly managed and seriously under-qualified employees. These structural problems are being addressed by major reform programmes, in particular PAR and its subcomponent PRR; with the key responsibility for civil service management, administrative reform and appointments and appeals lying with an independent Civil Service Commission (IARCSC).
 However, the sheer scale of a country-wide reform is daunting, and has only just begun to be tackled at the central level, with ripple-effects only barely and unevenly palpable in provincial ministries.
 The challenges to establishing effective, rule-based procedures and institutional arrangements are still immense.

Infrastructure: Virtually everyone interviewed, and in particular in the poorer and isolated Maimana, emphasised that the most pressing problem facing Afghan citizens is the lack of basic services and infrastructure: of schools, clinics, water, irrigation, electricity and roads. This seriously affects the welfare, the wellbeing and the developmental potential of the people and country. Not surprisingly, given the scale of destruction and deterioration, the majority of donor funds are committed to projects of physical reconstruction
.


Aid-dependence: One of the key features of the country its large dependence on overseas development assistance. It is estimated that about 80% of the ordinary budget is covered by donor funds, and 100% of the development budget.
 Donors are closing the huge gap between revenues and expenditures in Afghanistan, as well providing technical assistance, funds and resources directly to various sectors, areas and institutions. 

The influx of large amounts of donor-money, however, does also cause problems: The absorptive capacity of the state is low; the coordination between donors themselves, as well as between donors and the government is complex and at times dysfunctional, and the question of ownership constantly needs attention.
 Due to a variety of specific factors, aid disbursement has not shown the desired effectiveness, even counting for the complex and long-term effects that many reform programmes have. The immediate and main problems of aid in Afghanistan are summed up in the National Human Development Report 2004: 


Poverty and Marginalization: Afghanistan is still one of the world’s poorest countries, with poverty affecting around 70% of the population, the adult illiteracy rate revolves around 70% and life expectancy at birth of about 45 years. 
 Moreover, as outlined in the section above, large parts of the population are cut off from central government and state services. The dynamics of poverty and marginalisation are enforced by a culture of political disenfranchisement.There seem to be no real mechanisms for citizen participation in policy dialogue or implementation programmes. Public institutions are not obliged to issue any information, and indeed are not accustomed to (insofar as they are informed themselves), and citizens have no means of influencing decision-making processes, allocations of public expenditure, or demanding accountability for such expenditure. This is also reflected in the very weak presence of civil society. Although voluntary associations and local NGOs (in the real sense of civic organisations, not in the Afghan sense of private companies registered as NGOs) do exist and are increasing their work and outreach
, they are severely hampered by i) lack of resources, ii) lack of political acceptance, and iii) lack of security, in terms of vulnerability to intimidation by militias as well as harassment by public officials. 

B.
CORRUPTION IN AFGHANISTAN

Corruption is defined in various ways by different stakeholders.  However, the most comprehensive definition may be the abuse of entrusted authority for private gain, which covers both public and private sector corruption.
  The more traditional definition is the abuse of public roles or resources for private benefit. Corrupt behaviour includes bribery (use of a reward to pervert the judgment of a person in a position of trust); nepotism/favouritism (bestowal of patronage by reason of inscriptive relationship rather than merit); and misappropriation (illegal appropriation of public resources for private-regarding), such as embezzlement or kick-backs-schemes. 
 

Although there is no representative statistical data available on corruption in Afghanistan, given the situational analysis it comes as no surprise that corruption both on a small as well as large scale is flourishing. Corruption is entrenched and systemic: citizens routinely have to pay for virtually every public service, and there is an astute sense of the discretionary abuse of public power on all levels. For purposes of clarity, we shall differentiate between two types of corruption: i) petty corruption and ii) grand corruption. In reality, these different types feed into each other and cannot always be separated neatly. The categorisation, however, is vital to understand the causes of such corruption as well as developing appropriate measures against them.

Petty Corruption

Causes: Virtually every single person interviewed unanimously declared that the causes for routine, small-scale corruption in Afghanistan lie primarily in the developmental context: First, low salaries are the driving force of petty corruption. With government officials earning monthly wages way below the poverty line, they must make ends meet somehow.
 Second, unqualified public officials make bad public servants. The lack of formal education, the lack of qualified and experienced public officials in conjunction with the erosion of public spiritedness during the decades of civil war all bolster the potential for abuse of the discretionary power at the disposal of civil servants. 


Both causes of corruption, lack of means as well as lack of dysfunctional attributes of public officials, are strong engines of a demand-side driven corruption. For need or greed, petty corruption seems to be primarily a result of civil servants demanding bribes or facilitation payments. As there are no surveys available on sectors or Ministries particularly vulnerable to corruption, one must rely on anecdotal evidence to identify the most problematic areas. Apart from the whole Justice system (see separate paragraph), petty corruption seems to be rampant in all government services, from the granting of licences and official documents, to provision of electricity, to tax assessment and collection.

Consequences: The effects of endemic petty corruption are two-fold: firstly, although the amounts in question could be compared to an informal tax on public services, the inherent problem is the discretion wielded by public officials. Services are not rendered universally and impartially, but are subject to payments more or less at the discretion of the official in question. Especially in a context of virtually inexistent accountability and transparency, citizens are faced with particularistic and potentially unpredictable requirements to accessing state services. This leads, secondly, to the incremental spread of a culture of corruption. Public officials think no wrong of demanding bribes, and citizens expect no other behaviour from bureaucrats. This normalisation of corruption not only seriously affects the exercise of state authority and the flows of state revenues
; coupled with a culture of impunity and unaccountability it also leads to frustration of ordinary citizens and loss of trust in the state and public institutions in general. 

Grand Corruption

Causes: Corruption involving high amounts of public money is always greed, not need driven. Hence, the causes are found in opportunity, ranging from weak control mechanisms, scant risk of detection, soft enforcement institutions to outright impunity. As was depicted in the situational analysis, all of these factors hold true for Afghanistan. Moreover, they are enhanced by the specific political economy of Afghanistan: 

First, the vast influx of donor money coupled with a weak state and disenfranchised citizenship generate ample opportunities and strong incentives for misappropriating public resources. Second, the illegal profits made through the cultivation of poppies and opium-production compound the possibilities of buying political influence and legitimacy. It is feared that these types of conflicts of interest are being systematically entrenched at the highest levels, with senior public officials and Ministers being implicated by association. Hence, there is a general concern about the integrity of individual senior level officials, who abuse their position of power and trust for accepting or demanding bribes for favourable allocations of projects and licences, supporting lucrative kick-back schemes, and/or systematically pursuing personal (legal or illegal) commercial interests. Judging from anecdotal evidence, at present the most vulnerable areas seem to be i) public procurement (incl. donor funded projects); and ii) the narcotics industry.  

The other reason why corruption flourishes in Afghanistan relates to the fact that there is no institution with the will or capacity to protect property or contract rights or human rights.  No institution exists to enforce the law.  Most importantly, there is no rule of law culture within Afghan society.  In an environment where accessing justice has been illusory for decades, and where corruption is the norm for survival not the exception, voluntary compliance with the law is virtually non-existent.

Consequences: The problem of Grand Corruption is not only the fact that large amounts of public funds are lost to the public; more so, when cases of grand corruption are not isolated, but increasingly frequent and, more worryingly, are possibly sedimenting into networks of collusion and misappropriation.  When the networks of grand corruption merge with organized crime networks, such as those that exist within the narcotics industry, the State and all reforms are in particular danger.  Afghanistan and donors must do more to slow-down and prevent current movement in this direction.  

There is a real concern that these forms of corrupt practices are leading to a criminalisation of the state, characterised by organised economic delinquency and the illegitimate use of violence involving members of the political elite
. The weakness of the state is systematically abused and undermined by the very guardians of its legitimacy and capacity. Even in individual cases, grand corruption constitutes a highly problematic conflict of interest, a blatant abuse of public authority, and, when cushioned by secrecy and impunity, to a disengagement with the political system as a whole by the citizenship. The latter is characteristically marked by a plethora of exit strategies by citizens, economically by strengthening the informal economy, and politically by forcing people to remain with or turn to alternative providers of authority and security, such as commanders or warlords. 

C. 
KEY THEMES
Corruption both big and small constitutes a serious problem in Afghanistan. Economically it is seriously affecting the resource base as well as the allocation of public and donor funds; politically it is weakening state capacity and distorting decision-making processes. Generally, the level of corruption encountered by ordinary citizens is fuelling public frustration and undermining public trust in state institutions. Without necessary data, exact levels and profile of corrupt practices cannot be ascertained. However, from the desk review of available documentation on governance as well as based on the numerous interviews with persons and groups from all sectors and positions, both in Kabul and Miamian, there seem to be at least two particularly prominent problems: 

The first concerns a predominant type of corruption, namely nepotism, which seems to pervade the whole of the public sector; the second concerns a cross-cutting area of corruption, namely contracting and sub-contracting in public and donor-funded procurement.

a).  Nepotism and Ethnic Networks

The Role of Ethnically Diverse, Community Level Monitoring and Reporting

Causes: As opposed to so-called ‘market’-corruption such as bribery, which is impersonally defined by price, nepotism is a ‘non-market’ phenomenon, where ties of kinship, affection, ethnicity etc. determine the access to state resources, propelled by traditional or cultural norms and obligations. From senior officials to ministerial advisers in Kabul to disenfranchised rural citizens in Maimina, all emphasised the predominance of ‘doing favours’ to ones’ family, kin or ethnic group. Set in a context of scant economic opportunities and weakly institutionalised rule-based procedures, the pressure on persons in privileged positions (which means any secure official position) to support their kin is strong. 

Consequences: Nepotism is especially problematic with regard to the appointment of public officials. Such bias all but prevents merit-based recruitment and skill-based promotion. It undermines the efforts made to enhance the capacity of the public sector in two respects: first, by the appointment of unqualified and/or unsuitable persons to positions of trust and authority on all levels; secondly, by bolstering networks of patronage and clientelism, that systematically entrench the exclusion of certain groups from positions of trust and authority, resulting in a skewed representation of communities and possibly equally skewed allocation of state resources to favoured communities. 


This problem of nepotism, however, also extends to granting ‘favours’, such as licences or tenders, to companies or organisations within certain constituencies or ethnic groups. Here nepotism can merge with grand corruption, where rent-seeking becomes the prime criteria of essentially political decisions: high-scale kick-back schemes are devised between officials and companies; personal (e.g. high-ranking public officials) or organisational shares on ongoing profits (e.g. political parties) are ensured; or massive ‘facilitation fees’ are paid as a token of gratification. The direct socio-economic consequences are overpriced contracts and/or low-quality service delivery; indirectly it leads to the entrenchment of a few favourably placed companies dominating the market, that have no real incentives for high quality work, and the exclusion of other, perhaps equally or better suited companies; the political consequence is the enforcement of a culture of disregard for legality, fairness and political integrity.

Measures: One of the key pillars of the Public Administration Reform Programme is the introduction of merit-based recruitment and appointment systems. This pillar is enforced by the establishment of an Independent Appointments Board and Independent Appeals Board. However, the reform programme is as yet limited to a very small part of public administration, and does not reach deeply into the institutional fabric of central or let alone provincial administration. Hence, mechanisms need to be found by which appointments based on merit can be enforced on a wider level. 

The structures and institutions are gradually being put in place; now the processes from below need to be set in motion to generate more transparency and accountability and bring the reforms to life. The targets addressed in the various reform programmes are fundamental to achieve these processes in the long-term, such as increasing the independence of appointing and appeals bodies, publication of clear and unambiguous criteria, and the introduction of monitoring and control systems. 

However, as the relevant governance framework and institutions are either new or still in the making, which, to-date do not extend far beyond the capital, it is crucial to introduce participatory and transparent mechanisms that overcome the secrecy and collusion taking place. Especially with regard to service delivery, citizens are best placed to demand accountability from public officials. With regard to the establishment of independent, participatory monitoring mechanisms, it is vital to find ways to overcome exclusions along tribal or other lines.  The establishment, funding and capacity building of mechanisms and units within targeted ministries and processes at both the national and provincial levels would be an important first step in this direction.  Particular attention will need to be given to identifying qualifed, highly ethical, publicly credible individuals for these important positions, and to employment, promotional and rotational practices designed to ensure the integrity of the program.

b).  The Contracting and Sub-Contracting Process Chain

The Role of Public and Private Sector Transparency and Accountability


The priorities of the National Development Plans are heavily geared towards physical reconstruction and service delivery. These are characterised by large sums of public or donor money, which are disbursed via chains of contracting and sub-contracting arrangements. The lack of participatory processes, the exclusion of large parts of the citizenship from policy-making, and the virtually inexistent transparency and access to information with regard to the terms of such arrangements makes the monitoring and control of these projects very difficult. 

Focusing on risks of corruption, they partly root in contextual features (e.g. the pressure to disburse funds quickly), and are partly of a systemic nature. The latter include: 

i) unwillingness or inaction on the part of donors to implement best practices, such as routine risk assessments in project formulation and delivery, including background integrity checks on partners; 

ii) inconsistent monitoring and evaluation of disbursements, such as expenditure tracking, quality controls etc; 

iii) the general lack of information on decision-making processes and on specific project or service deliveries, such as budget, parties involved (from donors to implementing partners to local sub-contractors), conditions of contracts (be that commercial contract or mutual agreements), time frame, product, local contact; 

iv) the corruption-prone environment of the Ministries involved. 
 

The potential and perception of corruption in a number of priority reform areas is nothing short of staggering within the Afghan context.  By any development initiative standard, it certainly falls within the category of international initiatives such as Bosnia Herzegovina and Iraq.  It is therefore imperative that the government and donors support more programs geared towards enhancing transparency, oversight, monitoring and reporting.   

Based upon our interviews with and suggestions from contractors, NGOs, government officials and donors in both Kabul and Maimana,  we suggest that small community based monitoring and reporting advisory committees, each composed of key ethnic groups and each representing diverse stakeholders, be supported.  Of course, these committees should be linked to various advisory and coordination committees that already exist.  

However, current committee and working group structures do not appear to be fulfilling the all important task of ensuring integrity and efficiency in the current reform process.  Related to this fact is the reality that the donor community appears to have been so overwhelmed by the momentous task at hand, as well as with ongoing security concerns, that it has not given its full attention to this serious problem, particularly outside of Kabul.  

Now is the time to target programs in this area in both Kabul and the provinces, in key areas such as the construction industry. 
   It is also very timely and important, as noted by the authors of the AREU report cited above, that procurement, contracting and credit reforms related to small and medium businesses, many of which are Afghani and are now effectively cut-out of the contracting process, be undertaken.  This is true for both the provision of services as well as industries, such as the brick industry, where Afghan participation could be both high and competitive.
 Clearly, at a minimum, Afghanis need to be given a level playing field upon which to compete with neighbouring countries, contractors and international NGOs in the economic development of their country.  More overall, fair competition will also improve the quality of the products and services produced by everyone involved in the contracting process.  Support for initiatives designed to promote more sectoral self-regulation, monitoring, reporting and applied research related to corruption are also important.


c). Dysfunctional Conflict-Resolution Mechanisms:

Justice Afghan Style

The public at large has very little trust in the formal justice system. Virtually everyone we talked to described how prone to abuse the justice system is, beginning with badly equipped and untrained police-officers and ending with ill-qualified and underpaid judges. Hence, nobody has any incentive to take conflicts to court, especially not the poorer citizens, as justice seems to be a commodity. 

There are a range of informal conflict-resolving mechanisms, as Afghanistan has three different (formal and informal) legal systems that can be referred to: (i) the formal-legal system; (ii) traditional law and (iii) religious law. 

However, equally worrying, the informal systems, as mediated by shuras and other bodies, do not seem to provide a viable and encompassing alternative. Although they can provide equitable solutions in individual cases, they also seem to be systematically vulnerable to political bias and socio-economic factors such as wealth or status of the claimants.  Some of these systems are also under the control of warlords, who often make decisions in their own interest and not that of the aggrieved party or the state. Hence, for ordinary citizens there are very virtually no universal and impartial means of finding fair and effective redress in most disputes and there are inadequate and/or unenforceable laws on the books designed to punish those who attempt to steal private or public property without proper proof of property ownership.
 

d). Culture of Impunity

The Role of Enforcement

No doubt enhanced by the two decades of civil war and repression, the discretion of public officials, the lack of enforcement of legal decisions, the latent and explicit threat of violence, and the disenfranchisement of the citizens, has lead to a culture of impunity. The impunity is linked to the weak authority of the state and the dysfunctional justice system, which prevents legal remedies. The impunity, however, is also linked to the tools of impunity; in particular the fact that DDR has not been completed, and violence and the threat of violence are still prevalent in many conflicts.
 

While a comprehensive assessment of the formal and informal justice system needs to be undertaken inside and outside of Kabul, it is clear that today Afghans or investors have virtually no legitimate institutions or mechanisms to turn to for justice in either the formal or informal sector.  While some form of justice appears to be possible when enough pressure is exerted on a judicial official or local shura, the outcomes are far from predictable and the financial or physical cost of securing it may be too high.  

In this context is therefore critical to support the creation of formal and informal mechanisms that can resolve basic property and family disputes fairly and effectively, as well as those against state officials, agencies and donors.  It is of most importance that Afghan’s basic human rights, such as freedom of expression and the right to security, be protected at all costs.  Toward this end, we recommend broad support from a range of government institutions and donors for comprehensive judicial reform.  

e).  The Judiciary

The Role of the Courts and the Judiciary

By all accounts, the Afghan Judiciary should be overhauled at all levels.  If there was total agreement among all of those we met with on any one issue, it was that the judiciary was unprofessional, unreliable and systemically corrupt. 

The justice aspirations of the Afghan people are articulated in the new Constitution:

“From a civil society void of oppression, atrocity, discrimination as well as violence, based on the rule of law, social justice, protecting integrity and human rights, and attaining peoples’ freedoms and fundamental rights.”  

Preamble to the 2004 Afghan Constitution.

While the Judicial Reform Commission was established to create an independent judiciary, for various reasons fundamental reforms within the judiciary have not been undertaken.  While a number of donors, such as UNDP, appear to be planning or launching programs in this area, from what we could discern neither the President nor the donors are contemplating the kind of immediate, wholesale reform we believe is necessary to making this a credible democratic institution within the near future.  

Similarly, there is also a great need to identify and support transitional justice mechanisms, formal and informal, particularly at the provincial and local levels.  However, in the Afghan context reforms in either or both of these directions will require that any local mechanisms should be balanced with sufficient safeguards necessary to minimize the undue influence of local insurgents, warlords or criminal networks.


It is particularly important that the President focus on his constitutional responsibilities to appoint a new, credible court and to provide it the support necessary to become an independent democratic, institution.
   Global lessons learned has taught us that among the most important reforms to emphasize are those that promote more transparency within the appointments, promotion, case assignment, disciplinary and enforcement processes within the judicial and law enforcement community.  

Equally important are reforms geared towards promoting judicial integrity, such as the passage and implementation of judicial conflict of interest and ethics codes, and those that require government officials, agencies and donors to respect the rule of law and court judgments themselves.     

Finally, we have also learned that coordination among donors and government ministries, at both the national and provincial levels, is also essential to sustainable reform in this sensitive, crosscutting area. One of the best ways to accomplish this Herculean task is to establish and support a high level, intergovernmental working group, with civil society representation, to develop and implement a comprehensive anti-corruption program.  

f).  The Media 

The Role of the Media

An independent media and the exercise of free expression rights in Afghanistan are only in its budding stages and it is very weak.  While this institution and these rights are perhaps the most fundamental and important of those needed to promote democratic governance, sustainable reform and to address corruption, from what we were told and observed, too little attention is being given to reforms and political support in this area by government officials, human rights groups, civil society and donors.  


Indeed, without this institution no investigative journalism, balanced and effective public awareness campaign or anti-corruption program can succeed.  This institution is also essential to promoting economic growth and public participation in the political process. While we did not have the opportunity to undertake an assessment in this sector, it is apparent that a culture of self-censorship and secrecy exists throughout Afghanistan and that journalists and others expose corruption or criticize government action or warlords at great physical and financial risk.  Thus, a comprehensive assessment of and program in this sector, and one that is linked to key reforms in the mutually supportive institution of the judiciary, is clearly needed now. 

A possible strategy and solid first step in this direction would be to decriminalize the libel, defamation and insult laws, which would bring Afghanistan into compliance with international norms.
  Journalists, reformers and the public can not express themselves or expose corruption under the threat of jail or punitive fines that are disproportionate to any violation of the law.  Ensuring that the media licensing procedure is not discriminatory politically controlled or corrupt is also equally important.

Other kinds of needed programs in this area include training programs for investigative journalists, media associations and anti-corruption networks linked with legal assistance associations or networks, and access to information and whistleblower laws and policies.

g).  Civil Society

The Role of Civil Society

Civil society participation and oversight is vital for living democratic institutions and state responsiveness. With the key focus on corruption, this is particularly important with regard to strengthening institutions of accountability and transparency, where civil society has a key role to play. Evidently, civil society can not be expected to flourish overnight. The establishment of organisational capacity, the generation of civic networks, and importantly, processes of collaboration with and critique of the public sector must have time to expand. 

However, at this point in time, where elections are taking place, reconstruction is fully underway, and large reform programmes are being implemented, it is very worrying to note that civil society is still being marginalised. Within the realms of politics and the administration, civil society is still deemed to be suspect and, if at all taken seriously, then viewed as a threat rather than a democratic counterpart. With regard to development cooperation, very few donors seem to have encompassing programmes or policies supporting civil society organisations in a systematic way. 

At present, the work and capacity of civil society organisations is seriously limited by a number of constraints, including:

(i) very scarce funds,

(ii) limited capacity in terms of a) qualified employees and b) technical resources, 

(iii) institutionalised or generally accepted forms of socio-political participation beyond relief work, 

(iv) security risks when dealing with sensitive issues such as corruption.

Without an active and engaged civil society, however, the nascent democratisation of Afghanistan will falter at the roots. Both the government and the donor community must recognise their responsibility in fostering cooperation and dialogue with civil society organisations, especially at this point in time where the organisations themselves are too weak to truly speak with a loud or representative voice. 


On behalf of the government, such support would be the formulation of a law which protects as well as regulates civil society organisations without creating more red tape or increasing discretionary government control over their activities. On the plane of policy making is the institutionalisation of consultative fora with civil society representatives on relevant laws, regulations and policies, as well as ongoing sectoral dialogue with such groups (e.g. with regard to educational, health or justice issues).

With regard to corruption and corruption-control, to the best of our knowledge corruption has never been addressed collectively by civil society organisations, or indeed systematically by any one organisation, although all are routinely confronted with the problem. To sound out the reasons for this blind spot, identify the main concerns about corruption and explore possible strategies for civil society to address corruption we helped facilitate a Round Table on Corruption
, which was organised by the Afghan Civil Society Forum
. 

There, the two main reasons for not addressing corruption to date were identified as

· immediate developmental problems (basic needs) facing the population, and

· the vulnerable position of civil society organisations, in terms of funds, resources, as well as security.

However, it was agreed by virtually all representatives that corruption did indeed pose a large and pivotal problem to society and the development of Afghanistan. In particular, the pernicious effects in terms of diverted and abused public funds, distorted public services and deliveries, as well as the creeping contamination of public values and ethics. Discussing the possible role of civil society organisations in fighting corruption, it was generally agreed that the broader picture of socio-economic development, better governance and in particular public sector salary levels needed to be addressed concomitantly. Also, it was generally agreed that the fledgling public and civic engagement in such sensitive issues required time to evolve more comprehensively. At the same time, the importance of the mediating role of CSOs between the people and the government/public sector was emphasised, especially in the absence of true political parties with clear, non-partisan visions. 


Narrowing the discussion down to possible ways forward for civil society organisations to fight corruption, the consensus emerged as follows:

As a pragmatic step forward, the ASCF was requested to draw up a draft paper on the role of civil society in fighting and preventing corruption, which could serve as a blueprint for defining the role of civil society and outline cooperative strategies. On an overarching level, a national anti-corruption strategy was demanded. To be effective and sustainable, such a national strategy would have to be designed in a participatory and consultative fashion that reaches out to all stakeholders. 

The government is best placed to initiate such outreach mechanisms, for instance by establishing Round Tables or consultative groups on corruption and a national anti-corruption strategy. Donors could play an instrumental role in supporting and strengthening the position of civil society organisations, by providing international expertise on the evolution, design and impact of other, comparable national anti-corruption strategies and the role of civil society. More specifically, however, the donor community needs to provide comprehensive financial and technical support to civil society organisations who are struggling for survival. In the mid-to long-term, this is the most effective and responsive way of ensuring transparency and accountability, but also of fostering sustainable models of dialogue and cooperation between the state and civil society.

h).  Other Cross-Cutting Key Issues, Institutions and Programs

Unfortunately, much more needs to be written, discussed and debated on all of the issues, institutions and programs referenced in this paper, as well as others that we are not able to address for reasons related to time.  It should be noted that several other issues, institutions and programs are referenced in the paper, primarily in the findings and recommendations sections.  Foremost among them concern important, inter-related issues related to the new parliament, donor coordination and gender.  All of these issues deserve to be more fully addressed by all of the key stakeholders through an informed national debate.
“In the rush, however, although all ‘adequate’ structures of a centralised Government were set up on paper, an important step had to be sacrificed, given problems of security, timing, capacity and infrastructure: consultation with the ultimate beneficiaries – the people and communities – especially those living outside of Kabul. […] concerns remain about the sustainability of top-down and outside-led structures, which fail to embrace broad participation.” (NHDR 2004, p. 171). 





CONSENSUS ANTI-CORRUPTION PRIORITIES 


AFGHAN CIVIL SOCIETY


Short term: Awareness-raising amongst citizens and public officials on the problem of corruption in general and the loss of public ethics.


Midterm: Information dissemination on problematic areas or sectors, coupled with concrete recommendations and policies for action.


Long-term: Pressure groups with targeted objectives of preventing and fighting corruption through awareness-raising, information dissemination, disclosure, civic cooperation networks as well as dialogue with the public sector and government.





“Corruption equals disaster and will lead Afghanistan to the brink.” 


– Afghan voices





“People literally have no where to go to resolve property disputes or family problems in Afghanistan, aside from the warlords and highly political shuras.”


--Afghan voices








Key Crosscutting Rights:





-- the right to access information, freedom of expression and public participation





-- the right to access justice and economic opportunity





-- the right to access basic government services and government, implementing partner, private sector and donor integrity
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“The public is the biggest source of intelligence.”  


--Afghan voices





“The effective management of Afghan’s natural resources should be high on the agenda.”  


 -- Afghan voices





“Corruption flourishes because the state fails to protect peoples’ fundamental property rights and civil liberties.”


-- Afghan voices





“You can’t censure the Internet.”


-- Afghan voices

















“Raising the level of literacy should be the top priority.”


-- Afghan voices





Key Crosscutting Rights:





--  the right to access information, freedom of expression and public participation





-- the right to access justice and economic opportunity





-- the right to access basic government services and government, implementing partner, private sector and donor integrity














“Addressing violence against women is key to developing a rule of law culture and gender participation.”


-- Afghan voices





Key Crosscutting Rights:





-- the right to access information, freedom of expression and public participation





-- the right to access justice and economic opportunity





-- the right to access basic government services and government, implementing partner, private sector and donor integrity











“People are loosing hope”……


--Afghan voices





“There are 200 or more versus in the Koran that emphasis justice”


-- Afghan voices





“Addressing grand corruption within Ministries first should be the highest priority”


-- Afghan voices








“Community-based, ethnically diverse program monitoring and information sharing committees are essential within the Afghan context”


-- Afghan voices





“Sunlight is the best disinfectant to address corruption.”


-- Afghan voices





“By the time everyone takes their official and unofficial cut in the contracting chain, there is nothing left for the Afghan people.”


--Afghan voices





“An informal 2004 survey of Presidential aids revealed that the courts were the most corrupt institution in Afghanistan.”


-- Afghan voices 





“An independent media and investigative journalism exist only in theory in Afghanistan.”


--Afghan voices





“Physical threats, jail and high fines result in almost total  self-censorship in Afghanistan.”


-- Afghan voices








“Civil society is now ready to mobilize against corruption for the first time in Afghanistan.” 


-- Afghan voices





“Integrity is one of the most important religious virtues in the Muslim faith.”


--Afghan voices








� The Anti-Corruption Mission covered a two-week period in early March, 2005, and included strategic interviews, meetings and a workshop with a range of governmental and non-governmental stakeholders in both Kabul and Maimana.  The team consisted of Professors Keith E. Henderson and Lucy Koechlin, of Washington, D.C and Basel, Switzerland, respectively, both of whom have extensive anti-corruption academic and applied experience globally. This report is dedicated to the children of Afghanistan.  


� The Anti-Corruption Directorate was created last year by executive decree.  However, a cursory reading of that decree reveals its powers or jurisdictional mandate is overly broad and that it already may be exercising powers inconsistent with the constitution and democratic norms. Indeed, during a short interview with the recent Chairman of the Directorate, he revealed that the Directorate was making a recommendation to the President to overturn a court judgment that he personally deemed to be unconstitutional.  Clearly, there is a need to promote programming that helps clarify the roles and responsibililities of various governmental entitites through legislation, policy and training.  It is particularly important with regard to the Anti-Corruption Directorate, since the risk of its operating outside the confines of the law and abusing the rights of citizens and other government entities is high in the current environment in Afghanistan.   


� Representatives from various oversight entites and branches of government should be meaningful participants in any comprehensive anti-corruption initiative.  This would include the assessment, design, implementation and monitoring and reporting process.


� These rights are explicity or implicitly enshrined in the Afghan Constitution, as well as key international treaties to which the Afghan government is a signatory, such as the Universal Declaration of Human Rights (UDHR) and the UN Convention Against Corruption (UNDAC).  Afghanistan has ratified the UDHR but not the UNCAC and it has not implemented either in practice.   


� Time limitations necessarily prevented us from travel to other provinces. However, our short trip to  Maimana, which is in the Faryab province in northwest Afghanistan, was revealing in that we discovered that virtually all of the same issues being debated in Kabul exist at the provincial level as well.  That said, one should recognize that priority reforms and programs may differ from province to province depending on the state of economic and political development and the political forces operating within the region.  Including Maimana in this assessment was a decision made by UNDP for purposes of exposing us to some of the issues and programs outside of Kabul. 


� Also see the Charts in the Annex to this report, which are designed to be used as discussion tools for further refinement and debate.  This list and the reference charts are not meant to be exhaustive or exclusionary; rather they should serve as an entry point for further discussion with various stakeholders.  Indeed, now these programs need to be prioritized and integrated into the current ambitious reform agenda, through a strategic consultative process with various stakeholders.


� See UNDP (2004). Afghanistan – National Human Development Report for comprehensive statistical data, indicators and substantive analysis of the status quo of Afghanistan.


� Evidence of such situations was given to us by IPs as well as CPCs, where local commanders had physically prevented certain projects to go ahead. See also UNDP (2004). Afghanistan – National Human Development Report, p. 51ff; or Human Rights Research and Advocacy Consortium (September 2004). Take the Guns Away – Afghan Voices on Security and Elections.


� For details of current administrative structures and processes see Anne Evans et al. (2004). A Guide to Government in Afghanistan. World Bank/AREU; for details on reforms see Public Administration Reform and Economic Management, Technical Annex in Securing Afghanistan’s Future Accomplishments and the Strategic Path Forward, February 14, 2004.


� See Anne Evans et al. (2004). Subnational Administration in Afghanistan. World Bank/AREU.


� See for instance Table 7.1. and 7.2 in UNDP (2004), Afghanistan – National Human Development Report. Disregarding the costs for maintaining security and armed forces, this was also the unanimous opinion of donors and government officials alike. Unfortunately it was not possible to access the DAD, which would give a clear picture of current expenditure patterns.


� For elaboration on the dual budget system see Anne Evans et al. (2004). A Guide to Government in Afghanistan. World Bank/AREU, p.28ff; for reform programmes see ‘Making Budgets Work’ – UNDP Programme of Assistance to Ministry of Finance, April 2004 – December 2006.


� See (2004). Afghanistan – National Human Development Report. Figure 6.1, detailing the Consultative Group Mechanism which is charged with managing coordination and prioritisation of development targets.


� UNDP (2004). Afghanistan – National Human Development Report, Annexure 3.


� One local example was the Women’s Association in Maimana, which provides direct support to women in terms of employment, vocational training, schooling and conflict resolution. A broader example is the Afghan Civil Society Forum, which acts as a nodal point and multiplier for civil society organisations and structured outreach activities.


� Transparency International 2005 Annual Global Corruption Report


� The classic definition of corruption is found in J.S. Nye (1969), Corruption and Political Development, American Political Science Review, LXI (2), p. 417-27. For an encompassing discussion see M. Johnston (1996), The Search for Definitions: The Vitality of Politics and the Issue of Corruption, International Social Science Journal, 149, September, p. 321-335.


� It seems that $40-50 per month is an average salary of an ordinary public official, whereas it is estimated that for the support of a 5-headed family (on average) about $250 per month is needed.


� Although petty corruption, as the term implies, only covers small amount of money, when endemic this can seriously distort the revenue base through lost taxes, licensing fees, fines etc.


� A seminal definition is coined in following terms: „The criminalization of politics and of the state may be regarded as the routinization, at the very heart of political and governmental institutions and circuits, of practices whose criminal nature is patent, whether as defined by the law of the country in question, or as defined by the norms of international law and international organizations or as so viewed by the international community, and most particularly that constituted by aid donors” (Jean-François Bayart, Stephen Ellis and Beatrice Hibou (1999). The Criminalization of the State in Africa. James Currey, Oxford. P. 16).


� For a discussion and case studies of corporate responsibility and ‚do no harm’ principles in aid see John Bray (2005), International Companies and Post-conflict Reconstruction – Cross-sectoral Comparisons. International Alert/CPR.


� For an excellent analysis of many of potential scope and nature of problems in the construction industry and subcontracting process, see:  Understanding Markets in Afghanistan: A Case Study of the market in construction materials, by Sarah Lister and Zainiddin Karaev at AREU (June 2004).  This report also contains many good reform ideas and calls for further research in this important sector.


� Other natural Afghan oriented industries that appear to deserve more attention include the trading, natural gas and transportation industries.  Many lessons have been learned in recent years related to how to prevent corruption and use potential natural resources such as those related to oil and gas.  While the potential of this industry is not well known yet in Afghanistan, it would seem worth more attention. 


� See for instance Afghanistan Independent Human Rights Commission (2004). A Call for Justice; or Norwegian Refugee Council (2004). Land and Property Disputes in Eastern Afghanistan.


� See for instance AREU (2003). Ending Impunity and Building Justice in Afghanistan.


� The UNDP Strengthening the Justice System of Afghanistan planned program (2005) includes many excellent ideas, as does the UNAMA report, Securing Afghanistan’s Future:  Consideration on Criteria and Actions for Stregthening the Justice System (February 2004). .  Now they need to be prioritzed and implemented and integrated into an holistic anti-corruption and justice reform agenda that focuses on promoting judicial independence and intergrity sooner rather than later.  It should be noted that the planned UNDP program cited above contains over 125 actionable programs.  Extracting lessons learned from other develoment contexts where wholesale reform of the judiciary was necessary and undertaken will be very important.  


� See Council of Europe recommendations and the decisions of the European and Inter-American Court of Human Rights. 


� See Annex for List of Participants


� We would especially like to thank the director of ACSF, Dr Azizurrahman Rafiee, and Dr Susanne Schmeidl for their immediate willingness to support the Round Table, and for the organisational help and hospitality provided by the ASCF.
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