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Institutional arrangements

for Combating Corruption

in Afghanistan
Analysis and recommendations
Preliminary report

	Executive Summary:

"Corruption hurts the poor disproportionately by diverting funds intended for development, undermining a government's ability to provide basic services, feeding inequality and injustice, and discouraging foreign investment and aid". 

Kofi Annan, former United Nations Secretary-General 
At its core, corruption is a governance issue - a failure of public institutions and a lack of capacity to realize good governance objectives through a framework of social, legal, political and economic checks and balances.  

In Afghanistan, the years of isolation and political turmoil have adversely affected the operations of key institutions of the government. Democratic governance institutions providing for effective rule of law and respect for human rights, judicial institutions, operational checks and balances and oversight mechanisms were crippled by corrupt and incompetent regimes that lasted for decades.  

According to Transparency International Corruption Perception Index for 2005, Afghanistan was in the group of highly corrupt countries (the country ranked 117 out of 158 countries with a 2.5 index on a scale of 0 to 10 (0 being the most corrupt, 10 no corruption).  Both the government and the citizens of Afghanistan place fight against corruption as one of the top priorities for country’s economic recovery.

The government of Afghanistan has taken important steps in the fight against corruption. The Constitution of Afghanistan (promulgated in 1382) stated that the government is responsible for elimination of administrative corruption. The Government created General Independent Administration against Corruption (GIACC) in June 2004 with the mandate to coordinate all anticorruption efforts in the country. Together with donors  the government adopted Anti-corruption Roadmap in April 2007, which provides a comprehensive assessment and recommendations on how to more effectively fight corruption. In August 2007, Parliament ratified UN Convention Against Corruption (UNCAC) further demonstrating political will to fight corruption.

However, more needs to be done. The current institutional environment for combating corruption in Afghanistan is characterized by a lack of clear policy support, explicit legal frameworks, leadership, capability and/or clarity of functions in the different integrity institutions. Important questions regarding institutional linkages, reporting lines, responsibilities in the field of corruption prevention, investigation, prosecution, education and coordination still need to be addressed.  This institutional uncertainty is considered one of the various obstacles to developing and implementing effective anti-corruption policies.

Taking all the above into consideration, UNDP Accountability and Transparency Project (AcT) supported by its regional public administration and anti-corruption policy advisor proposed institutional arrangements which will, if implemented, ensure better coordination and efficiency in the fight against corruption.  The suggested institutional arrangements were proposed after thorough discussions and meetings with all key government institutions. 

The main recommendation is to create a high-level anti-corruption body, which will transform the current GIACC into a powerful centralized agency under one of the Vice-Presidents, with responsibility of policy making, coordination/dispatching and internal monitoring functions. That new body (the Directorate for Anti-corruption Coordination-DACC) will also steer and coordinate the prevention and awareness raising efforts that are the responsibility of a variety of agencies. The report also suggests empowering the Department of Monitoring and Oversight of Law enforcement within Attorney General’s Office by establishing Corruption Investigation and Prosecution Department (CIPD) within the Department with extensive powers of investigation and arrest. Lastly, a Corruption Investigation Coordination Committee (CICC) composed of both DACC and CIPD should allow for proper follow-up of complaints and better coordination between the law enforcement and corruption prevention bodies.

The main solution proposed in this report aim to establish internal coordination mechanisms to ensure proper follow up and monitoring of investigation of corruption; measures to be taken to ensure thorough follow up of complaints and corruption allegations submitted by public; mechanisms to ensure targeted investigations and prosecution; and clearer mandates with regards to prevention, education, monitoring and oversight.

However, changes in the institutional framework, no matter how well defined and supported by good policies and laws, will make no difference unless there is also the firm political will from the highest levels of the state to restore the culture of integrity and provide strong moral and political support to those institutions that are today at the frontline of the war against corruption. 
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PART 1: Current institutional framework and challenges
1. Introduction

The current institutional environment for combating corruption in Afghanistan is characterised by a lack of clear policy support, explicit legal frameworks, leadership, capability and/or clarity of functions in the different integrity institutions. Important questions regarding institutional linkages, reporting lines, responsibilities in the field of corruption prevention, investigation, prosecution, education and coordination still need to be addressed.  This institutional uncertainty is considered one of the various obstacles to developing and implementing effective anti-corruption policies.
The problem is not unique to Afghanistan. Many countries struggle with decisions on the institutional arrangements for combatting corruption i.e. the choice on the kind of agency(ies) or commission(s)/committee(s) (and their mandates) that need to be established or strengthened in order to ensure a successul fight against corruption.

Since the Bonn Conference in 2001, the Afghan government, with support from the international donor community, has put in place a number of agencies and commissions, both in the executive, the legislature and the judiciary to address the different challenges that undermine integrity in the Afghan society. 
The problems that Afghanistan is facing in this area are quite particular. Decades of war and related institutional atrophy, weak state authority, the current level of violence and insecurity, low civil service salaries and the presence of quasi-untouchable strongmen and armed groups in some provinces, often also linked to the drug economy have led to a culture of impunity and an omnipresent lack of respect for the rule of law.

The metamorphosis from a dysfunctional state to a post-crisis development administration has not been without difficulties. Many of these new state institutions still have difficulties delivering on their mandate. Hence, although most, if not all of the core agencies that make up the so-called integrity infrastructure of a country are in place, serious problems remain, many of which find their causes in the misinterpretation of regulations, duplication in checks and balances and institutional competition instead of collaboration. As a result, scarce resources are not used in a cost-effective manner and corruption cases remain unsolved – deliberately or as a result of a lack of capacity. Bringing harmony in the institutional framework by making sure that mandates are clearly defined and well-understood and that coordination and interaction is streamlined is both a response to and a sine qua non for tackling the root causes of the corruption problem. Clarifying the institutional framework for anti-corruption was therefore also one of the seven components of the “Roadmap for fighting corruption in Afghanistan” that was prepared earlier this year by a coalition of donors involved in anti-corruption work in Afghanistan
.  
This report will make recommendations related to the mandates and relationships of the various institutions involved in the entire process of corruption detection, investigation, prosecution as well as the measures taken to prevent corruption from becoming institutionalised, including education and awareness raising on corruption. The report will also make recommendations regarding the importance of coordination and the need to ensure a workable mechanism for monitoring the implementation of the National Anti-Corruption Strategy, and of the provisions of the United Nations Convention against Corruption, once ratified.  The main objective of rationalising that institutional framework is to ensure that the different elements of the integrity infrastructure operate in synergy and in support of each other and to ensure a rapid return to the rule of law in Afghanistan.
This report
 comes at a time when the government is also in the process of analysing the causes of corruption in various sectors and defining the priorities to be tackled, including recommendations on the institutional arrangements and mandates. To this end, a high-level Inter-Institutional Commission was established by the President in August 2006. The Committee is chaired by the Chief Justice of the Supreme Court of Afghanistan and composed of the Attorney General, the head of the Office of Administrative Affairs (OAA), the Advisor to the President on financial affairs and auditing, the Chairpersons of the Commission of Judicial, Legislative, Administration Reform and Anti-Corruption of the Wolesi Jirga and of the Commission of Complaints of the Mashrano Jirga, the Deputy Minister of Finance, the Head of the Independent Administrative Reform and Civil Service Commission (IARCSC) and the Director of the General Independent Administration for Anti-Corruption (GIAAC). The Commission is due to deliver its report in the coming months. Hence, further consultations between the two teams is essential, in order to come to a single national anti-corruption strategy that also contains a chapter outlining/clarifying the roles and responsibilities of the institutions that are to play a key role in the fight against corruption. 
2. Current legal framework for combating corruption in Afghanistan
The Constitution of Afghanistan, promulgated in 1382 (January 2004) contains no specific provisions regarding an anti-corruption agency. It does however stipulate in article 75 that the government is, amongst other tasks, responsible for maintaining public law and order and the elimination of administrative corruption. The constitution also specifies the mandate of the Attorney general, the police and the courts. It also contains a number of provisions that need to be taken into consideration when looking at the various elements of the integrity infrastructure in Afghanistan (nominations, impeachment of the President and other high ranking officials etc.). 
Other laws and regulations have established and/or defined the mandate of various integrity institutions, but some of these provisions are either outdated
 or contain provisions that are in contradiction with other laws. 
For example, the General Independent Administration against Corruption (GIAAC) was created by the presidential decree number 93 dated 14 December 2003(24/9/1382) on the fight against Bribery and Corruption
. The Law regulates the fight against bribery and corruption in all state administrations, state enterprises and cooperatives, private and non-governmental organizations that have dealings or contracts with government bodies. According to article 2 of the law, the principle source to investigate and regulate affairs regarding the fight against corruption and bribery crimes shall be the GIAAC that acts independently under the President. This provision is in conflict with the Constitution which was promulgated after the decree and which gives the power of investigation and prosecution to the Attorney General’s Office (AGO). 
The Control and Audit Office (CAO) is still regulated by a law that predates the emergence of the current Islamic Republic of Afghanistan. Perceptions of what the role of an auditor general should be continue to diverge. Although the Public Financial Management Law
 (2005) establishes internal audit offices in each ministry, reporting to both the minister concerned and the Ministry of Finance, a recent new draft law on the CAO proposes to bring the internal audit offices in the ministries under the control of the CAO. 
Although the mandate of the AGO was defined in the Constitution, applicable criminal procedure articles in other laws still cause confusion as to the relationships between the AGO and the police during the detection and investigation of crimes. Also, the 1991 Law on the Structure and Organization of the AGO is considered out of date and no longer corresponds to the current structure of the AGO.  
These are just a few examples to indicate that part of the institutional confusion that reigns in Afghanistan’s anti-corruption sector results from a mixture of conflicting and sometimes obsolete and outdated codes and laws, all of which apply in whole or part, overlapping each other and resulting in arbitrary application.  
This report will not go into further details regarding these contradictions in the legal framework. As a follow-up to this report, and also as part of the development of the National Anti-Corruption Strategy, the UNDP ACT project, in collaboration with the Ministry of Justice, UNODC and other relevant institutions, will undertake a review of the legal and regulatory frameworks for combating corruption, in line with the provisions of the United Nations Convention Against Corruption, which is due for ratification by the Parliament this year.  
3. Current integrity infrastructure in Afghanistan

Afghanistan already has most of the institutions that compose the nation’s integrity infrastructure in place. This section provides a brief overview of the key agencies and commissions that operate at central and/or local levels and that play a role in securing transparency, accountability and integrity in the management of public affairs. 
Most of these institutions operate from the centre, although some of them (the AGO, the police and the National Department of Security) have offices at the local levels
. 
3.1. The High-level Inter-Institutional Commission on Corruption

This temporary commission was established by the President
 in August 2006 to analyse the current problems in the corruption-prone sectors, advise/find solutions and come up with recommendations for improvements in the short, medium and longer-term.  The commission is composed of several high-ranking officials and headed by the Chief Justice. The Commission is temporary and will be dissolved after it submitted its report to the President.    

3.2. The Parliamentary Commission on Judicial and Justice  Affairs, Administrative Reform and Anti-corruption (JJAARAC Commission)
The role of the JJAARAC Commission is to provide oversight over the various agencies involved in the fight against corruption, to oversee the public administration reform process and to propose laws and policies on anti-corruption. 
The Commission has the power to summon heads of agencies and question them on the performance of their administration. A thorough review was undertaken recently by the commission of the role and achievements of the GIAAC.  The Commission also has the task to review and finalise the Anti-Corruption law and other legislative instruments related to corruption (e.g. the criminal code and the civil service code of conduct). 
3.3. The Parliamentary complaints commission 
Complaints and Petitions Commissions exist in both the Mishrano Jirga (upper house) and the Wolosi Jirga (Lower house). The commission in the upper house has the mandate to receive citizen complaints on all matters, including those related to corruption cases within the executive, the legislature and the judiciary. The complaints commission in the upper house has 5 members. Citizens also lodge complaints directly to members of parliament who usually submit those complaints to the commission.  
In principle, all complaints are taken into consideration and verified. There are currently no regulations that define which complaints and petitions are acceptable and which are not. The commission has the right to summon ministers for questioning or following up on certain issues that were raised by citizens. In general, the commission acts as a sort of parliamentary ombudsman, which mandate is to solve disputes peacefully, through arbitration between the parties concerned, or to bring cases of administrative mismanagement to the attention of the concerned administration
, often after personal inspection in situ by members of the Commission.  

Where the commission is not able to solve the problem trough arbitration, the case is sent to the concerned administration, via the Cabinet of the Minister in charge of Relations with the National Assembly. When there are allegations of corruption the commission can decide to submit the case to the OAA
 or to the law enforcement agencies for further investigation (e.g. the Attorney General or the Anti-Bribery and Anti-Corruption Office in the Ministry of Interior, in case of citizens’ complains against corruption in the police or in the local administrations). 
The role of the Complaints and Petition Commissions has been questioned as there are borderline interventions that risk violating the constitutional principle of the separation of the state powers. The venues for complains against corruption are (probably too) diverse. Part III of this report will make recommendations that aim to ensure a more coordinated and streamlined approach to “corruption complaints management”.  
3.4. The General Independent Administration against Corruption (GIAAC) 

The GIAAC was established in December 2003 (before the promulgation of the Constitution) as an independent administration that reports directly to the President of State. It was considered at that time to be the main agency responsible for investigating and regulating affairs related to corruption and bribery. According to article 5 of the Anti-Corruption Law dated 7 June 2004, the GIAAC has the following duties: 
1. Planning and designing Government policy related to the fight against corruption and its implementation after the approval by the President of the State.

2. Establishment of mechanisms for the enforcement of the anti-corruption law and the monitoring of its implementation.

3. Conducting essential studies for the purpose of exploring fair and useful approaches in establishing a sound administration and the prevention of administrative corruption 
4. Diagnosing the factors and reasons that have caused corruption in the Public Administration 

5. Inspecting matters and issues relevant to bribery and corruption in the administrations 

6. Report on corruption cases to the higher authorities

7. Publishing detailed report of the annual activities of the Office to enlighten the public and professional capacity of the Office in the capital and provinces.

8. Creating information centers to register the properties of public servants.

9. Conduct training courses, seminars, workshops and conferences to promote the efficiency and professional capacity of the GIAAC in the capital and provinces 

10. Establishing and expanding relations and exchanges with similar offices on the friendly states and international organizations.  

11. Proposing the required measures to promote the professional efficiency and transparency of financial and economic activities of central and provincial offices.

12. Other duties delegated on it by the President

Article 5 thus includes responsibilities related to policy making, monitoring, prevention, awareness raising, training and investigation. The GIAAC was also to be responsible for the registration of asset declarations of public servants. The GIAAC can also take urgent decisions to introduce suspects of bribery and corruption crimes provided in this law to face judicial prosecution (article 6), but since the GIAAC has no mandate to prosecute, it is not clear how it can take decisions to speed up the prosecution of corruption cases. 
The GIAAC currently has 84 technical staff of which about half are investigators. The law also provided for GIAAC offices in the provinces but these have never been established. 
Most of the responsibilities outlined in the law have not materialised. The GIAAC mainly concentrated on investigations and has neglected most of the other mandates in particular those related to awareness raising and public education. Given that the agency was created before the establishment of the Constitution, its legitimacy continues to be contested.
3.5. The Control and Audit Office (CAO)

The CAO is an independent administration that functions under the direct control of the President of State. It currently has 277 staff and supporting personnel with 67% of the staff having higher education degrees. 
The mandate of the CAO was defined in the Audit Law and related regulations which predate the establishment of the Islamic Republic. Perceptions of what the mandate of the CAO should be are thus still influenced by the role that was given to the auditor general during the Soviet times, which included an overall inspection and control function over the ministries. Today, the CAO mainly concentrates on “a posteriori” financial audits (correctness of financial statements of state entities
, including of state entities abroad) but it is also mandated to identify deficiencies and inadequacies in the public administration. The CAO ensures the correct implementation of systems and procedures, and also provides methodological guidance to the internal inspection and audit departments in the ministries. The CAO can also make recommendations on how to improve laws and procedures and can follow up on these recommendations. 
The annual audit plan is approved by the President.  The latter can also instruct the CAO to conduct audits in particular agencies or ministries. The annual report is sent to the President and (for the first time in 2007) also to the Parliament. The report is not accessible to the public. 
Criminal cases are forwarded to the AGO with supporting evidence
. Difficulties have been mentioned in terms of following up on these cases. There have also been complaints about possible duplication of interventions since the AGO has recently also started to pro-actively investigate the financial accounts in the different ministries
. 
A major problem remains with regard to the NGOs, as no government body is currently looking into the financial statements of these entities
.      

3.6. The Attorney General’s Office
The AGO’s mission is to serve all of the people of Afghanistan, without discrimination, by defending the people’s right to safety and security, and ensuring fairness, impartiality, and justice when investigating and prosecuting criminality.  According to article 134 of the Constitution, the police is responsible for the detection of crimes, while the AGO has sole responsibility for investigation and prosecution.   
Until recently, the AGO was reactive to corruption and most crimes, dealing only with those cases brought to it by the police. The exception has been counter-narcotics, where the creation of the CNTP(Counter Narcotics Police of Afghanistan)has led to some developments in proactive investigations, modern surveillance, and the use of informants.  Corruption so far was neglected. 
The Office of the Attorney General has long been considered one of the most corrupt institutions. With the appointment of the new Attorney General in August 2006, the primary focus of the agency has been on narcotics and corruption. The new leadership choose a dynamic approach to combating corruption with a significant increase in the number of investigations of low and mid-level government officials for corruption crimes.
Challenges include the lack of staff (the AGO has a total staff of 4500 for the whole country; most districts only have two staff - the prosecutor and an administrative assistant); outdated organisational structures (the 1991 Law on the Structure and Organization of the AGO is no longer in line with the current reality and challenges
) as well as overlapping codes and laws that all have provisions related to crime detection and investigation
. Moreover, the current Interim Criminal Procedure Code contains unrealistic and impractical time limits for investigation and trials
. 

Other challenges and constraints include the lack of collaboration and coordination between the AGO and the police during the detection and investigation of crimes; conflict, tensions, and/or duplication with agencies such as the GIAAC, the ABACO  in the Ministry of Interior and the Afghan National Army Legal Corps. Case management is inadequate in most law enforcement agencies.  Political interference (from parliamentarians, Cabinet members and provincial counsellors) remains a daily reality at almost all stages of the investigation and prosecution process.   
Hence, the AGO has the capacity to successfully investigate and prosecute simple crimes such as theft and simple robbery, but still has difficulties in successfully (effectively and efficiently) investigating and prosecuting more complex and high-level crimes.  Because many of the staff have not received sufficient training, the AGO has been criticised for not respecting human rights,  due process and judicial impartiality during the investigation process, including arbitrary and illegal detention.  An extensive interpretation of what is to be seen as proactive corruption investigations also resulted in financial inspections that duplicate the work of other internal and external audit offices. 
The AGO currently gets assistance from the USA  and other donors continue to provide support through their legal projects (e.g. UNDP and Italy). However, donor support in the area of corruption has not yet been forthcoming, except for the US funded assistance to the AGO.   

3.7. The Internal Audit Department in the Ministry of Finance and the Audit Departments in the ministries
The Internal Audit Department in the Ministry of Finance has a mandate to conduct internal audits within the ministry. The unit is also responsible for monitoring the World Bank project that supports the Afghan reconstruction Trust Fund (ARTF) where 70% of the government’s procurement is conducted.  Whenever there are allegation of corruption, the minister will decide whether or not to send the case to the AGO. No cases have been sent to the GIAAC. 
The Public Financial management Law (2005) provides for the establishment of internal auditors in each ministry. To this end, the Internal Audit Department in the Ministry of Finance is in the process of recruiting 275 new auditors and 400 auditors will receive extensive training in the near future.  

A dispute over the control of the Internal Audits in the Ministries is ongoing between the Ministry of Finance and the CAO. Based on the latter’s traditional mandate, the CAO claims that control over the internal audit departments should be part of its mandate (that vision is reflected in the new draft audit law submitted by the CAO). 
Part III of the report will make recommendations on the distribution of responsibilities related to internal and external audits. 
3.8. The Anti-Bribery and Anti-Corruption Office in the Ministry of Interior (ABACO) 

This office investigates complaints or allegations of corruption within the police and within all other units directly under the supervision of the Ministry of Interior (including the offices of the provincial governors and the district chiefs). The office also monitors the recruitment process of police officers. The unit has 11 staff. The ABACO has plans to have local offices in 5 zones
.    

The Ministry of Interior has a Complaints Office, located in the Department of Internal Affairs. When there are allegations of corruption, the latter will instruct the ABACO to investigate the case. The office usually operates with teams of 3 investigators, possibly also involving local police officers. There have been cases where the office collaborates directly with the GIAAC when conducting the investigation.  

An investigation report is sent to the Minister who decides on further action. Depending on the case, the file may be transferred to the GIAAC or to the Attorney General.  There is no obligation for the ABACO to inform the GIAAC or the AGO that a corruption case is being investigated
.  
3.9. The courts

The judiciary, at all levels, is perceived to be the most dysfunctional and corrupt institution in Afghanistan. There is currently no special court in Afghanistan that deals particularly with corruption cases (with the exception of the special courts that are established for the trial of high ranking officials that are mentioned in articles 69 (impeachment of the President of State), 78 (ministers) and 127 (the Chief Justice and other members of the Supreme Court). 
Corruption in the court system is endemic, resulting in corruption cases not being brought to justice or court sentences being kept unreasonably low. Current procedures to bring judges to court are cumbersome
.  So far, hardly any judge has been sentenced for a corruption case.  

3.10. Inspections at the local level

Internal inspections exists at various levels, including in some of the larger municipalities (e.g. the Kabul Municipality has an Inspection Department). 
A key role is to be played by the provincial councils. Each provincial council has 8 commissions among which there is a Complaints Commission which receives both written and verbal complaints. Members of the provincial councils also pay regular visits to the districts to discuss issues of interest with the local communities and receive complaints from the population on a proactive basis. Depending on the nature of the complaint, members of the council usually discuss these complaints with the Governor. Some cases are also submitted to the Attorney general. The council members usually follow up on action taken to resolve the issues
.  
People can also lodge complaints directly to the governor’s office or to the Municipality. Most of these complaints venues at the sub-regional level do not keep an official recording of complaints. There is not always a dedicated person in the governor’s office (or in the municipality) to handle these complaints. 

Each ministry also has its internal audit office that has a mandate to inspect their provincial offices. The Ministry of Interior has its own Internal Audit that is also mandated to inspect the municipal finances. The CAO also inspects government offices at the local level.   

The GIAAC and its mandate are generally unknown at sub-national level. Some local authorities have taken specific measures to tackle corruption and other problems at the local level
.  
3.11. The police
The police sort under the Ministry of Interior. Within the police, the main department responsible for detection of corruption cases is the Criminal Investigation Department (CID). The staffing level of the CID is just over 4,100 staff across the country. It was stated by the head of the CID that this was not sufficient for the CID to fulfil its mandate. The CID coordinates it efforts with GIAAC and ABACO when a direct request is made for support.
Under the previous penal code the police was mandated to detect as well as investigate cases. Furthermore the police was mandated to follow cases submitted to the AGO and bring cases to a higher level should appropriate action not have been taken. Under the current penal code the police only has the mandate to detect and must submit all cases to the AGO for further investigation. There is no longer a mandate to follow up on cases submitted to the AGO.
In addition to the CID the Department for Economic Crimes also plays a role in detecting corruption related crime. The Department has 24 staff at the central level as well as presence in the provinces.
The Detection Department within the police is also involved in surveillance aimed at detecting corruption related crime.
3.12. The National Department of Security

In accordance with the National Security Law (Decree, February 2004), the NDS is responsible for countering organized crime within Afghanistan. In this regard the mandate of NDS also extends to the area of corruption. However, the activities of NDS in the fight against corruption are mainly limited to information gathering. When information has been gathered on a case related to corruption the file is forwarded in most cases to the AGO, but also in some cases to the GIAAC or the police for further action.

If information is received/gathered relating to high level official the information is passed on to the President in order to seek advice on further actions to be taken.
3.13 Afghanistan Independent Human Rights Commission

In the Afghanistan Independent Human Rights Commission (AIHRC) it is the Complaints Section of the Monitoring and Evaluation Unit that receives complaints from citizens. The AIHRC has 7 staff in its central office as well as 9 satellite offices with 3 staff each and 3 provincial offices with 1 staff each. Complaints can be received through media, telephone, e-mails and in person. Complainants can be anonymous. The field monitoring unit of the AIHRC can also forward complaints to the Complaints Section.

Complaints deal with a number of topics including corruption. According to the mandate of the AIHRC can not follow cases, i.e. cannot investigate but only compile information and pass this on to other institutions for further action. The AIHRC is only mandated to follow up on complaints that constitute a violation of human rights. When a human rights violation cannot be established the AIHRC assists the complainant to identify the correct institution to which to turn.
Cases are typically submitted either to the Supreme Court or the AGO, or in the case of corruption typically to the AGO or GIAAC. If no action is taken by these institutions the AIHRC can bring the issue before the President to decide on further actions.

4. Summary of current challenges and problems

Addressing the institutional arrangements to fight corruption cannot be done in a vacuum. Institutions are established to solve problems that need to be surveyed and analysed and regulated by laws and regulations. The lack of legal framework that clearly defines what the crime of corruption entails in Afghanistan hampers the effectiveness of the institutional framework. Understanding the political economy of corruption in the country is also needed to make sure that appropriate solutions are presented to very particular problems.   
This report does not go into the details of the root causes of corruption in Afghanistan. Neither does it aim to analyse which sectors are more or less prone to corruption. These issues will be addressed in the report of the Inter-Institutional Commission. 

This report focuses on the deficiencies in the institutional framework, and addresses the main problems that currently hinder the effective and efficient execution of the integrity mandates of the different agencies. This not only means a clearer definition of the different mandates and outlining of the institutional hierarchies but also a better understanding of where and how the different mandates and responsibilities meet and interact with each other. While a more exhaustive analysis of problems related to current procedures and processes for combating corruption would be required, this report needs to be seen as part of a larger and coordinated endeavour to present a number of options and solutions to be consolidated into the National Anti-Corruption Strategy. Finding out how specific procedures and processes would increase the opportunities and risks of corruption is also one of the objectives of the Corruption Vulnerability Assessments that are currently being undertaken in a number of ministries and sectors.   
The main deficiencies that hamper the effective operations of the institutions involved in the fight against corruption are the following: 
4.1. Lack of a clear policy and legal framework related to fighting corruption. 
The current Anti-Corruption law which dates after the approval of the Constitution is to be considered suspended. Hardly any of its provisions (except for the mere existence of the GIAAC) is still being applied. There is thus currently no clear policy and legal framework that defines what corruption actually means in the Afghan context. There are also no legal provisions that clearly specify the distribution of responsibilities between the different agencies. The study of the laws and regulations related to corruption and their compatibility with the UNCAC is in the pipeline, as part of the activities to be undertaken by the UNDP ACT project.  Information gathering and research will be needed on both the public and the private sector to support the drafting of appropriate policies, programs and laws with respect to anti-corruption.
4.2. Ignorance,  lack of understanding or unwillingness to implement the current legislative and regulatory frameworks related to mandates and procedures
Legal frameworks in Afghanistan are in constant development and adaptation. Laws that were applied some years ago have been changed or modified. Yet, many civil servants including higher ranking officials seem to ignore these changes or have only a partial understanding of these laws and regulations. Sometimes these problems arise from the fact that the new laws (often mirroring foreign legislation) are not properly translated and/or made user friendly. Current systems and procedures that are established in new laws are also contested on the basis of models that existed during previous regimes or under previous constitutions. Those former models still have a strong influence on the organisational culture and work ethics in many government offices. The lack of respect for legal provisions and the pursuit of operations conducted in violation of existing regulations results in a fragmentation of forces that are competing for similar tasks. The lack of respect for organisational mandates defined by law obstructs positive collaboration and undermines the legitimacy of agencies. 
4.3. Lack of clarity on leading role and coordination
Coordination of anti-corruption interventions is currently absent, so is the much needed collaboration between law enforcement agencies. There is currently no obligation for inspection bodies and law enforcement agencies (e.g. the police, the Office of Bribery and Anti-corruption in the Ministry of Interior) to inform the GIAAC or the AGO that a corruption case is being investigated. Vice-versa, there is no obligation for the latter to inform the former. Whether a corruption case becomes the subject of further investigation is often decided by individuals (the Minister based on an inspection report) or commissions (e.g. the Parliamentary Complaints Commissions). In the absence of a central tracking system, overall statistics on corruption complaints and cases handled are not available and figures provided by one agency may be contested by others
. 
The current confusion is also fuelled by the large number of complaints mechanisms that exist at almost all levels (ministries, agencies, municipalities, provinces, and parliament), without there being clear procedures of how these complaints should be addressed and managed. The role of the Parliamentary Complaints and Petition Commissions is not clear, and there are risks of violating the constitutional principles of the separations of powers. Part 3 of this report will make recommendations on how to improve the management of complaints.  
4.4. Insecurity and intimidation 

Most law enforcement agencies identify the situation of insecurity and intimidation as one of the main reasons for not being able to execute their functions, in particular in some of the provinces.  There is a long history of non-respect for the rule of law in the country and the rule of the strongest continues to have an impact on how transactions in the Afghan society are conducted.  The rule of (legitimate or illegitimate) power instead of the rule of law explains why certain law enforcement agencies are unable to arrest people in the provinces, without agreement from the local strongman. This culture of impunity at the highest levels of the political establishment results in a lack of investigation and enforcement systems for high ranking officials and undermines public confidence in the government’s commitment to fight corruption.   

4.5. Lack of political support, political interference and corruption within the law enforcement agencies 
One of the main problems is to deal with the internal corruption that exists within the law enforcement agencies. The police is considered highly corrupt and connected to narcotics and other organised crime. Their role in investigating allegations of corruption is important, but because of a lack of confidence in the ability of the police to conduct unbiased and professional investigations, other enforcement agencies feel hampered in their mandate.  But irregularities also seem to be rampant in the other law enforcement agencies and inspection bodies. At each junction of the corruption detection-judgment-adjudication process - from complaint to investigation, from investigation to prosecution, from prosecution to court decision, from court decision to adjudication- there are opportunities for corruption, and several sources interviewed have confirmed the constant supply of bribes and political interference in order not to proceed with further investigation or to influence a possible verdict on the matter.  As mentioned in the strategy of the AGO  “the level of still-existing systemic corruption within the AGO, as well as within the institutions with which the AGO works, limits the effective geographic reach of the AGO to those police stations and courts beholden to the rule of law rather than criminal and provincial power structures.  Patronage and client networks permeate through several provincial justice institutions, hampering efforts for reform.  These networks are supported by power elites that seem to use implicit coercive influence as well as explicit threats to control prosecutorial and judicial decision-making.  This also raises issues of personal security for investigators and prosecutors in parts of the country that are not considered a major security risk”.  
4.6. Lack of capacity and development support
There is general agreement that most agencies needed to combat corruption are in place in Afghanistan. Creating additional departments or agencies causes organisational inflation that can increase the risks of corruption, weaken existing departments or add to the confusion that already reigns.  When addressing the problems in the current institutional framework it is therefore recommended to make sure that the existing institutions are fully supported and receive the resources they need to execute their mandates.  
As is the case in many other sectors, human capacity in the anti-corruption agencies is weak.  For example, the lack of capacity at the AGO to effectively investigate, monitor and prosecute crimes is partly due to the fact that prosecutors, in particular those in the provinces, do not have university degrees in law or sharia. There are many complaints about corruption cases not being brought to court, and corruption certainly has a stake in this. But many cases are also too ill-prepared to be admitted in court. 
Low civil service salaries also fuel (survival) petty corruption at all levels of the administration, and thus also hamper the building of an ethics culture in law enforcement agencies. Prosecutors are paid an average salary of $60 per month and are thus vulnerable to bribery proposals.  

Support from the international community to build up capacity is indispensable. Yet, agencies like the AGO hardly received support in the area of anti-corruption, despite their dedicated commitment. While some of the methods used by the AGO are disputable, with sufficient donor support serious progress could be made in building up the capacity of this agency for conducting investigations with respect of due process and human rights principles.  Unfortunately, where there is not yet a respect for the rule of law, there is a tendency to link the legitimacy and effectiveness of certain agencies to the personal aura of the leadership.  This makes long-term planning of support to certain key agencies difficult for donors, as the status of the agency within the establishment could change rapidly, in case of a new appointment. 
Part two: Is there a need for a special Anti-corruption body
1. Introduction

Before making proposals and recommendations on mandates and interaction between the different institutions that constitute the integrity infrastructure in Afghanistan, this part of the report first analyses whether there is a need for a special anti-corruption agency in Afghanistan. The position of the GIAAC is currently contested; some consider it to be an illegitimate, dysfunctional organisation that adds to the current institutional confusion.  Others stress that the GIAAC was created at a time when most of the integrity institutions were either not yet operational or not functioning at full strength and propose a re-examination of its mandate and legal status in light of the new constitution, a better knowledge of weaknesses and deficiencies and recent developments in the fight against corruption. Still others admit that much of the current controversy around GIAAC is about personalities, not about the possible role that this institution could play. 
There are legitimate reasons for the current scepticism vis-à-vis the GIAAC. But despite these concerns, there is also a need for caution when analysing the legitimacy of the current anti-corruption agency. Criticism against an anti-corruption body is not exceptional. The example of the Hong Kong ICAC is representative for the fact that hardly any anti-corruption agency in the world was given a warm welcome when established. Resistance against the agency is almost inherent to the nature of the institution. 
But scepticism vis-à-vis a special independent anti-corruption body is also fuelled by experiences with such bodies in other countries, most of which indicate that a special anti-corruption agency is not to be seen as the panacea for all corruption problems. Successes have been sparse and the few agencies that have a positive track record were usually operating in particular constituencies or policies - a city state like Singapore and Hong Kong or a state within a federal polity like New South Wales. Most of the successful agencies also operated within an effective integrity framework, whereby their actions were complemented by strong performance in other key agencies (public sector reform, the judiciary, the audit agency, the prosecutor’s office, the Ombudsman and the Human Rights Commissions, to name but a few).  Such a robust and functional integrity infrastructure is not yet present in Afghanistan. 
This report will analyse the need for an independent anti-corruption agency based on the current situation in Afghanistan. The proposed solution aims to address the current institutional deficiencies while taking into account the Afghan context. Also, since the professional and moral integrity of those heading these institutions is of utmost importance, the report will also make some proposals regarding the selection and appointment procedures of those who would head these anti-corruption institutions as well as the members of possible oversight commissions that could be envisaged.  Selection and appointment procedures that are based on merit and that involve several stakeholders in the process are likely to better ensure the legitimacy of the institution in the eyes of the stakeholders, but also to secure the necessary donor support. 
2. Challenges to be addressed and proposed solution
The first part of the report has highlighted the main challenges that currently exist in the integrity infrastructure in Afghanistan. The GIAAC was established in 2004 as part of a process of putting in place a series of core agencies to underpin the foundations of a robust democratic state. An independent ant-corruption body was considered to be part of that institutional setup. The GIAAC had wide-ranging responsibilities including prevention, education and investigation. But contested leadership and confusion about its role vis-à-vis other agencies have hindered the agency to play the role it was intended to play. Tensions with the Attorney General have been rising because of misinterpretation of their respective mandates. The lack of coordination and cooperation among ministries and agencies, a feature that permeates the entire public administration, also explains the limited successes that have been achieved so far. 
According to the Constitution, the AGO is solely responsible for investigation and prosecution, while the police is responsible for the detection of crimes. The courts can only receive a case when submitted to them by the Attorney General. Recently, the AGO has started to play a key role in the fight against corruption, but the Attorney General has experienced serious difficulties when trying to go after the big fish, including personal security threats. With the exception of the USA, donor support to this institution for fighting corruption has not been forthcoming. 
To increase the likelihood of investigating high-ranking officials, some would suggest the need for a high-level specialised body that is mandated to investigate corruption cases that are either strategically important or that are politically sensitive. Such an agency would need to be attached to the highest level of state, either the President of State or the National Assembly. That solution has been questioned by others, also for constitutional reasons. The National Assembly may, at this stage, still be too weak to play such a leading role.  An institution close to the President is not per se the best solution either, as has been witnessed over the past years with the GIAAC. The question is thus what would be the added-value of a new special anti-corruption body in Afghanistan? How much authority, and which specific powers, to give it? How big should the agency – and its jurisdiction – be? What should we expect of such an agency, and how can we be sure that it will or can be successful?

The three main problems that need to be solved are capacity (for investigation and prosecution), coordination and prevention. There is a need to beef up the capacity to investigate and to prosecute corruption cases. There needs to be a series of mechanisms in place to improve coordination and cooperation amongst agencies, and follow up mechanisms that allow knowing the status of a case under review. And there needs to be a venue(s) where prevention and awareness raising is given more serious attention than has so far been the case. 
3. Proposed solution

A single-agency approach places a number of key capabilities, responsibilities, and resources under one roof – thereby creating a powerful centralized agency that is tasked to take the lead in the fight against corruption. A multi-agency approach is less ambitious, creating one or more additional units or agencies with specific anti-corruption responsibilities that either did not previously exist or were scattered among departments. This strategy avoids setting up a strong “lead” agency in the anticorruption field, thus reducing the risk of upsetting the balance and separation of governmental powers. 

The solution for Afghanistan probably lies somewhere in between. The institutional setting proposed in this report is to empower the Department of Monitoring and Oversight over Implementation of Laws by establishing a Corruption Investigation and Prosecution Department (CIPD) within the Department with extensive powers of investigation and arrest.  Substantive support will need to be provided to this agency to ensure due process and respect for human rights in the execution of its mandate.  At the same time, there is a need for a higher-level body under one of the vice-presidents, but with a more limited mandate, being mainly responsible for policy making, coordination/dispatching and internal monitoring (functions that are seriously lacking today and that cannot be tasked to the AGO).  That body (the Directorate for Anti-Corruption Coordination –DACC
) will also steer and coordinate the prevention and awareness raising efforts that are the responsibility of a variety of agencies. Oversight mechanisms are also needed, both at the level of the parliament and at the level of civil society.     
4. The Directorate for Anti-Corruption Coordination –DACC
4.1. Mandate

The DACC would mainly be a policy, coordination and monitoring agency. Policy making requires research; coordination and monitoring g requires the availability of information on who is doing what, when and where. Hence, the mandate of the DACC could include the following responsibilities: 

Anti-corruption research/ intelligence gathering/information management:
· Contracting out and oversight of anti-corruption surveys in various sectors

· Oversee the process of conducting Corruption Vulnerability Assessments in the various ministries and agencies 

· Monitor the trial of corruption cases in the courts and keep track of the level of punishment of corruption offenders. 

· Centralize all necessary information and intelligence about corruption in the country (that information should be shared with the CIPD)  

· Register all required asset declarations

As mentioned in the strategic plan of the AGO, there is clearly a need for a joint Information Management System as an essential condition for improving collaboration and coordination. The development of such a system will need time and resources.  If the idea of an agency like the DACC is maintained then either this agency or the CIPD would be an ideal venue for such a centralised corruption information management system, with (secured) access for officers from other agencies.     
Policy making:  
· Take the lead in and steer the process of preparing and presenting policies, laws and regulations and operational measures aiming at strengthening and implementing the legal framework and institutional arrangements for combating corruption with a focus on priority laws and key institutions working on anti-corruption (including conflict of interest policies, asset declarations etc). This would require close collaboration with the JJAARAC Commission in the Parliament. 
· Ensure the development of a conducive policy environment for combating corruption.
Prevention:  

· Provide assistance and advise to sectoral ministries, agencies, local governments (and over time also to private sector entities) in designing preventive programs and mechanisms to tackle corruption factors in the Government machinery and private sector (or direct them to agencies that can provide such advice – e.g. the IARCSC). 
· Collaborate with relevant agencies (e.g. the IARCSC) in order to remove duplication of activities and interventions; 

Coordination of law enforcement and case management: 

· Issue regulations on complaints mechanisms used by other agencies to ensure a more standardised approach and coordination of the information received.   
· Ensure central registration and analysis of corruption complaints and petitions, received by other agencies. 
· On the basis of complains and other information received from the other agencies, maintain a central data base on corruption for use in policy making and legislative drafting
· Ensure close collaboration with the Parliamentary Commissions involved in overseeing the anti-corruption policies of the government as well as those responsible for complaints and petitions.
· Ensure that allegations of corruption (either trough complaints, whistle blowing or via the reports of the audit and inspection bodies) are addressed at the right level and ensure that optimal coordination and collaboration is taking place between law enforcement agencies and inspection bodies. 

· Chair the Corruption Investigation Coordination Committee (CICC) 
  (also composed of the CIPD,  the Police and possibly also the ABACO). Other agencies such as the CAO or the internal audits can inquire with this commission on the status of certain corruption cases
.   The CICC would also act as the complaints review committee
. 
Coordination of the implementation of the UN Convention against Corruption  
· Coordinate the whole process of UNCAC implementation, including the analysis and review of the current legal frameworks (and risks and challenges) to bring them in line with UNCAC. The DACC will be the legitimate representative of Afghanistan at the annual State Party meeting. 
· Chair the periodic meetings of the UNCAC monitoring committee (composition to be defined
) to evaluate and monitor the implementation of the new legal frameworks and benchmarks. 

Monitoring: 
· Ensure monitoring of the implementation of the national Anti-Corruption Strategy through the establishment of monitoring mechanism on Government
, Parliament, Civil Society, public and media. 

· Lead the development of both general and satellite (specific to the Afghan context) corruption indicators to measure progress. 
· Prepare and disseminate regular reports to the President as well as to the Joint Parliamentary Commission (with distribution also to the public and the media) on corruption policies, investigations and processes. 
	Indicators: 

Initially, the DACC could use a simple set of effectiveness and efficiency measures such as: 

· Completion rate measured as the percentage of cases completed at a certain point of time, calculated as follows :-




No. of cases completed   X 100




No of cases assigned

· Prosecution rate as the percentage of cases which resulted in court or disciplinary action, calculated as follows :-




No. of cases prosecuted   X 100




No of cases completed

· Conviction rate or the percentage of cases prosecuted which resulted in a court conviction, calculated as follows :-






No. of cases convicted   X 100

 


No of cases assigned

· Cycle time or time taken to complete investigation according to agreed milestones e.g.




% completed within 1 month




% completed within 2 months etc


Education and awareness raising:
· Take responsibility, in synergy with other institutions (e.g. the IARCSC) to raise awareness, educate and attract the participation of civil society, the private sector and civil servants in the fight against corruption.
· Conduct, coordinate or promote the implementing of anti-corruption training programs in the form of seminars, workshops, conferences and special training for selected anti-corruption agencies, as well as for civil service trainees (in collaboration with the IARSC and other agencies). These training will also focus on improving understanding of mandates and responsibilities and principles of collaboration, coordination and information sharing.  The DACC will also assist in seeking relevant training funds from the donor community;  
Optional mandate: special investigation support unit (SIPU)

Further discussions on the draft report with various stakeholders and with the Inter-Institutional Commission will need to look into the need to have a small investigation support unit within the DACC. The purpose of this unit is to provide high-level professional support to the Attorney General whenever the latter needs to investigate and prosecute highly sensitive cases of corruption (e.g. the investigation of a provincial governor, a minister, a major of a municipality), or simply when a case needs urgent attention and the AGO is overwhelmed with other cases.  The unit will be relatively small and when requested to intervene, it will operate under the direction of the Attorney General (hence there is no violation of Constitutional principles). Deployment of the SIPU can be done at the request of the Attorney General or at the request of the Vice-President of State (in concertation with the Attorney General). The latter can be the case if the processing of a corruption case goes on for too long or is delayed without a valid reason; if there are reasons to believe that the handling of the corruption case has been manipulated in order to protect the accused; if the handling of the corruption case has been subject to corrupt acts; or any other circumstances where the Police or the Prosecutor’s Office are unable to carry out the case in a responsible, adequate and unbiased manner, without the support of the SIPU (for example when one of the officers of the CIPD is accused of a corruption offence). The SIPU will also intervene whenever the Attorney General appears to be himself involved in allegations of corruption.
Second option: Special Investigation Task Force (SITAF)
In certain countries, in particular those where the police and the prosecution services themselves are plagued with corruption, the President can decide on the establishment of a temporary “Special Investigation task Force” that would be composed of officers and specialists from other agencies (e.g. auditors) and university (e.g. criminal pathologists) provided such people display the required integrity, impartiality and experience. Similar to the option mentioned above, such a special investigation task force would deal with difficult cases for which expertise from various sources is needed, and that requires the President’s high-level support.  The task force could also intervene when the prosecutor is of the opinion that he/she cannot bring the case to trial because the quality of the investigation is insufficient. To remain within the constitutional boundaries, the “Special Investigation task Force” will need to operate under the direction of the Director of the CIPD, or, the Attorney General or deputy Attorney general directly. The task force would have the following functions:

- to investigate all allegations regarding the special matter concerned, as defined in the Presidential Decree that established the Special Investigation Task Force; 

- to collect evidence regarding acts or omissions which are relevant to its investigation and, if applicable, to institute proceedings before the relevant court against the parties concerned; 

- to present evidence in proceedings brought before the relevant court by the Attorney General;

In the case where a Special Investigation task Force is set up to handle the case, all relevant documentation on the case that has been collected by other law enforcement agencies (e.g. the Police of the Anti-Bribery and Anti-Corruption Office of the Ministry of Interior) has to be transmitted to the Special Investigation Force.   

4.2 Organisation

With regard to the internal organisation of the DACC, two options may be considered. The DACC could take the form of a commission-type organisation, or it could be organised as a single directorate or coordination agency with a director but overseen by one of the Vice-Presidents.
Option 1 
This would involve the establishment of a Supreme Anti-Corruption Coordination Commission (SACC), composed of a limited number of carefully selected persons of high integrity, appointed by the different powers of State. For example, the SACC could be composed of 6 members proposed for nomination as follows:

· The Vice-President of State, chair of the Commission

· 1 member proposed by the President 
· 1 member proposed by the upper house

· 1 member proposed by the lower house

· 1 member proposed by the chief justice
· 1 academic or respected elder proposed by a coalition of civil society organisations
If the Commission-type option is adopted then there would also be a need for an operational wing of the commission, which could be the DACC (Directorate for Anti-Corruption Coordination). The director of the DACC would be selected by the SACC from a list of 5 candidates, proposed by a selection commission composed of the Head of the Office of Administrative Affairs (Presidency), the Chairman of the Parliamentary Commission in charge of Anti-Corruption, the Chief Justice and the Head of the Civil Service Commission. The chair of the SACC will propose the nomination of the selected candidate to the President for appointment in accordance with the Constitution.  

Option 2

The second option is to avoid a commission-type of institution and to establish a single directorate (the DACC) that will operate under the direct supervision of one of the vice-presidents
. In that case, the director of the DACC could be appointed under similar conditions as mentioned above (the President would appoint the director from a list of 5 candidates proposed by a selection committee).  
Resources
The current GIAAC has a staff of 140 people of which there are about 53 investigators. Given the new mandate of the DACC the majority of these investigators could be redeployed to the CIPD in the Attorney General’s Office. Depending on the option selected a staffing and resources plan for the DACC (or the SACC and DACC) will need to be prepared.  
5. The Corruption Investigation and Prosecution Department (CIPD) under the Attorney General
5.1. Mandate 

While the DACC (or the SACC/DACC) will have essentially a policy-making, coordination, monitoring, awareness raising and research function), the agency that will be mainly responsible for corruption investigation and prosecution will be the Corruption Investigation and Prosecution Department (CIPD) to be established under the authority of the Attorney General (and more specifically under the Department of Monitoring and Oversight over Implementation of Laws under the direct responsibility of Deputy Attorney General).  In general, the mandate of the CIPD will be the following: 

· in collaboration with the respective police authorities, and on behalf of the state, to collect information, detect, investigate and prosecute corruption-related criminal acts with due respect of the basic legal and human rights principles defined by the Constitution of the Republic of Afghanistan, the national laws and international treaties.  This also includes the investigation of suspected attempts to commit a corruption offence, or any suspected conspiracy to commit such offences. 
· to further carry out inquiries and investigations of complaints and allegations of corruption brought before the CIPD by the CICC, the Control and Audit Office, the Internal Inspections and Audit Units, the DACC or the various complaints commissions and units that are established within the executive, the legislature and the judiciary, or complaints directly brought before the complaints unit in the Attorney general’s Office
. 

· to prosecute corruption cases before the competent court.

· to co-operate with other law enforcement institutions in the manner laid down by legal acts and internal agreements;
· to coordinate its activities with all four departments of the Attorney General Office.
· to cooperate with the DACC in the examination of practices, systems and procedures of public bodies in order to facilitate the discovery of corruption related offences and in proposing measures which can lead to a reduction in the corruption crimes.
· to keep the coordinating body under the Vice-President updated on the progress made on corruption cases investigated by the CIPD.  

· to collaborate with the DACC for the sharing of information and intelligence related to corruption offences. 
· To collaborate with the DACC in the Corruption Investigation Coordination Committee (CICC) that would evaluate complaints, decide on appropriate action and identify the appropriate law enforcement agency to conduct investigation or take the necessary disciplinary measures.    
The CIPD is also mandated to direct all criminal prosecution including the prosecution of cases related to corruption. Based on the evidence provided, the prosecution unit in the CIPD exercises discretion over whether or not to bring cases to the court. The exercise of prosecutorial discretion is itself susceptible to corruption.  Safeguards need to be provided to make sure that such decisions to prosecute or not are not taken solely on the judgment of the head of the prosecution unit in the CIPD.  One way to deal with this is to have a formal coordinating mechanism under the director of the CIPD between the investigators and the prosecutors, to enhance the effectiveness of the prosecution (the Prosecution Evaluation Committee - PEC). There would also be formally established liaison, joint-consultation and dialogue between the prosecutors and the investigators during the investigation phase and in the course of the day-to-day operations.  The director will also ensure that regular post-mortem of cases acquitted in the courts are conducted to draw lessons and to improve work processes that can address weaknesses identified during the post mortem. Gradually, criteria will be developed, with inputs from investigators and prosecutors that would help the decision on whether or not to prosecute the case.   
International experiences

There are other examples of countries that have chosen not to establish a special anti-corruption agency, but to establish a special anti-corruption unit under the Public Prosecutor. This is currently the case in Nicaragua (Investigations and Advice Unit), in Mozambique (Central Anti-corruption Unit) and in Colombia. In Colombia the 1991 Penal Code grants significant investigatory powers to the Attorney General. Similarly in Tajikistan the general prosecutor is responsible for the implementation of the Law on Fighting Corruption. In Mozambique the new anti-corruption act (2001) outlines a structure whereby “the Public Prosecutor and the Criminal Investigation Police are responsible for the prevention and fight against the crimes foreseen in the law”. The Unit will have specially trained prosecutors and police to work in the area of corruption. The Unit will work under the Attorney General’s Office. Japan has created specialized investigation departments within the prosecutors’ offices in major cities.

5.2. Powers  
The Attorney general operates in accordance with the provisions of the Code of Penal procedures. The CIPD should have extensive powers in entering and searching premises, access to documents an files, the power of seizure, the power to summon witnesses and any other person who may assist in the investigation, the power to interrogate and request for information, the power of access, without prior warning to Public Administration institutions, government entities, the administrative services of local authorities and to check the data of state registers, data banks, cadastres etc. , as well as the powers of arrest and detention (and to use force as is considered reasonable in the circumstances). Some of these functions may require the intervention of a judge (e.g. when entering premises at night). There are also limits as to how long a suspect can be detained in the premises of the CIPD.  The detention of suspects has increased from  24 hrs initially envisaged in the panel code to 72 hrs.
The head of the CIPD (possibly through the Deputy Attorney General in charge of Department of Monitoring and Oversight of Law enforcement)  should also be able to request the relevant hierarchical authorities to suspend the work of civil servants when there is adequate evidence that h/she is involved in corruption. The procedure for doing so needs to be worked out, and will depend on who is the appointing authority of the concerned civil servant. 
The Attorney general may, if required, request the secondment of competent police officers to participate in the investigation conducted by the CIPD.
It is suggested that any other law enforcement agency that is in the process of investigating or that is informed of allegations of corruption offences
 be obliged to inform the Director of the CIPD and the Director of the DACC of this information or of their investigation process. It is then up to the Corruption Coordination Committee to decide how to proceed with the investigation (either the police, or the ABACO or the CIPD or a joint intervention under the direction of the CIPD). For reasons of confidentiality, these meetings may need to take place with restricted membership. 

5.3. Organisation
a) Functions

The following functions need to be taken into account when designing the organisational structure of the CIPD. 

The CIPD must be organised, structurally, to fulfil the critical role it is discharging.  In order for the anti-corruption department within the Department of Monitoring and Oversight over Implementation of Laws under Attorney general’s Office to be effective, it is essential that it performs the following tasks:

· Investigation: This is the primary function of the organisation, set up for the purpose of proving or disproving allegations of corruption through investigative action. Conventionally, this refers to open or overt means of investigation.
· Intelligence: This is an important investigative support in that it pro-actively “sniff” and ferreting out instances of corruption discretely and unobtrusively through covert means, which the organisation would otherwise be ignorant of. The intelligence function could be either combined with the investigation function under the same division or it could be a separate division.    

· Surveillance: This could be a sub-unit in the Intelligence Division. It helps to collect information in support of any intelligence gathering project through discrete physical or electronic surveillance. It is essentially the ‘tailing’ or monitoring of peoples’ movements and contacts either through physical or electronic means.
· Prosecution of corruption offences:  prosecutors will need to work closely with the investigators and judicial police and to become familiar with covert and technical surveillance, working with informants, and modern investigative methods.  This will require an integrated working relationship with the appropriate police agencies. The idea is to have a division of prosecutors specialised in anti-corruption cases. 
Investigation consists of a series of parallel actions involving search, seizure, arrest, and interrogation of more than one person or place. Unless simultaneous action is taken by a group of persons, collusion by the perpetrators can easily frustrate the efforts of investigation. Furthermore, investigations are time-significant as suspects cannot be held longer than a certain prescribed number of hours/days. Team work exploits and harnesses the diverse strengths of the team-members as each process in the investigation cycle requires different skills and aptitudes. Most importantly, team work, significantly, has a built-in safeguard against corruption as no single individual can influence the outcome of the case.
Intelligence provides vital additional information, obtained covertly when conventional open investigation is not effective.  Intelligence can be gathered on the basis of past trends and patterns. A good example is the trend of corruption over a 3-5 yrs period and studying the nature of the offence and modus operandi involved. Theses studies will help project teams set up to target certain groups of people likely to perpetrate corruption offences. The teams shall then identify the type of intelligence that should be collected before an open investigation can be undertaken. Possible projects would include corruption in government procurement, corruption in the Police, corruption in the building industry, etc.  Intelligence can also be gathered through special undercover agents. Furthermore, those involved in such tactical intelligence can also form enquiry teams to make ground enquiries to fill intelligence gaps identified by the strategic intelligence teams.

In addition to these functions, the CIPD could also have a small “Legal Office”. The “Legal Office” will provide mandatory advice on any requests for warrants of any type; prepare the draft orders – e.g. temporary suspension for work for government officials suspected of being involved in corruption cases - for signature by the director of the CIPD.  This office could also be responsible for looking into legal aspects of some of the planned investigations and provide a legal judgment on the quality of the investigation evidence for prosecution purposes. It will also provide an internal oversight to ensure that due process has been respected to ensure fair, impartial, and effective investigation and prosecution.  The head of the legal office will therefore also be member of the Joint DACC-CIPD Corruption Investigation Coordination Committee (CICC) and the internal Operations Review Committee within the CIPD.
In addition, an “Internal Control Unit” 
 could be attached directly to the Attorney General and responsible for the internal control of the AGO and its specialized departments. The Internal control Office will act as a watchdog ensuring that the CIPD staff adheres to the professional code of ethics. Any complaints directed against officers of the CIPD will be investigated by the Internal Control Unit
, which should be composed of the most senior and experienced officers, reporting directly to the Attorney General. That unit will also be responsible for internal control of the decentralized offices (provincial and municipal offices of the AGO). Any infractions should be referred to the competent unit for disciplinary sanction
.  Unless a high degree of conduct and discipline is maintained, it is unlikely that the CIPD will have the moral authority to discharge its functions.

b) Internal coordination

The director of Investigations of the CIPD will take care of all investigation matters (including coordinating and monitoring all investigations conducted by the judicial police) until the time of arrest. After the arrest, the matter will become under the authority of the Director of Prosecutions. The investigation director will then transmit all procedural actions and evidence to the prosecution director, to take appropriate judicial action. 
As mentioned above, there is a need to ensure regular interaction and collaboration between investigators and prosecutors. One way to ensure the quality of investigations and the effective management of cases is to have an Operations Review Committee (ORC) under the director of the CIPD. This committee would also include the police whenever there is monitoring of a case that is jointly being investigated. To improve the preparation of the prosecution, there could also be a Prosecution Evaluation Committee (PEC), also under the director of the CIPD. Whenever needed, the police (and possibly also the ABACO) would also be invited to the meetings in the ORC. There would also be formally established liaison, joint-consultation and dialogue between the prosecutors and the investigators during the investigation phase and in the course of the day-to-day operations.  The director will also ensure that regular post-mortem of cases acquitted in the courts are conducted to draw lessons and to improve work processes that can address weaknesses identified during the post mortem. Gradually, criteria will be developed, with inputs from investigators and prosecutors that would help the decision on whether or not to prosecute the case.   
c) External coordination

There is also a need to ensure optimal external coordination between the different agencies involved in anti-corruption work. Various options are possible
 but to enhance inter-agency coordination, this report proposes a key role for the DACC and to create a Corruption Investigation Coordination Committee (CICC), headed by the director of the DACC to take stock of the status of all cases under investigation and direct corrective action. The rules of engagement for the operations of this committee will need to be defined.   
d) Complaints mechanisms

Ideally, a complaints mechanisms needs to be established within the Investigation Unit of the CIPD as well as in the offices of the AGO in the provinces and municipalities. The AGO also needs to make sure that devices are in place to lodge those complaints (hotline, mail, secure walk-in complaints centre). A communication strategy is needed to ensure that info on these venues and devices is made publicly available, including the fact that complaints can be made anonymous
. Sufficient staff needs to be made available to manage the process of complaints and ensure proper registration. 

The CIPD does not have sole responsibility for receiving complaints. The public should be able to choose to report to the police, the CIPD, the DACC or other venues such as the Afghan Human Rights Commission. But there is a need for coordination, and investigations of complaints done by a variety of sources without proper coordination should be avoided. It is therefore suggested that all complaints involving allegations of corruption, including those already under investigation by the police or the CIPD, should be also communicated to the DACC. The CICC would have the mandate to centralise these complaints and decide which agency ideally should start or continue the investigation, or decide on the establishment of joint teams that would look into the issue
 (or decide not to investigate further).    
Clearly, given the many venues available to lodge complaints and the risks that each agency starts investigations on its own, collaboration in the management of complaints is needed. That collaboration will take place within the CICC, which is a joint committee DACC-CIPD (chaired by the Director of the DACC). The role of that committee will be to review all complaints and ongoing detection operations
 to decide if a complaint should be investigated based on its “solvability factor” and grade hem accordingly to “High Pursuability”, “Medium Pursuability” and “Low Pursuability
”. The CICC needs to document fully the reason for the final decision at any point that a decision is made.  Given that the CIPD will have complaint offices in the provinces and districts, there is no need at this stage for the DACC also to provide for local Corruption Report Centres but the idea could be further explored during the stakeholder meetings on this draft report.

e) Protection of whistleblowers

Confidentiality of information is a serious problem in Afghanistan. Officials at all levels openly talk about allegations of corruption, naming and shaming people even before an investigation has been started. While the need to talk openly about feelings and perceptions is probably the result of years of oppression, that culture raises concerns regarding the confidentiality and protection of whistleblowers and informants
. Hence, there has to be sufficient internal dissemination within the different integrity institutions that the disclosure of the identity of informants or people under investigation is a serious crime.  That witness protection does not only apply to citizens, it also needs to apply to public servants themselves, who are often the best placed to report on cases or attempts at bribery they know of. Public servants can use the same vehicles for lodging complaints as described above. They can also make anonymous complaints. 

Therefore, when investigating a corruption related offence, all officers operating under the supervision of the Director of the CIPD must abide by the duty of confidentiality as concerns any matters that may have come to their attention in the course of his duties. Where an officer of the CIPD has reason to suspect that a corruption offence has been committed, either because a complaint in this regard was made or based on information otherwise received, the officer shall submit the case to the Director of the CIPD and the CIPD’s Operations Review Committee will decide on further action.  The Director of the CIPD will also inform the DACC that a corruption related allegation is being considered. A report made on such allegation shall be kept secret and shall not be disclosed by any person to any person other than officers of the CIPD and the DACC and this until a criminal case has been instituted.  The duty to maintain confidentiality shall also extend to the name of people who supplied any information of relevance related to the case. 

f) Training and salaries

Substantive training will be needed for the staff of the CIPD In the short-term it will be necessary to start with the basics and ensure that all operational staff of the CIPD (and possibly also the Special Investigation Unit in the DACC) to have the necessary ‘survival kit’ to manage the day to day investigation based on what is assessed to be a ‘typical’ case. It is thus important to ensure that everyone has the necessary preparatory training to take on the job. 

To ensure a minimum of success, it will be imperative to make sure that the directors and officers of the CIPD receive an appropriate salary level that prevents them from seeking survival rents. The staff of the CIPD should not be vulnerable to the temptation of the comparatively large rewards (in particular those related to narcotics related or narcotics funded corruption) that could be reaped through turning a blind eye to corrupt practices
.  The CIPD should thus be among the priority agencies that should benefit from the revised pay and grading scale. The first phase of reform in terms of overall organization structure has been approved and the second phase which is merit base recruitment has not been carried out yet.
5.4. Focus
Two other issues that need to be looked to ensure the success of the anti-corruption efforts in Afghanistan are focus and oversight.
Around the world, focus – related to resources - is one of the most important criteria for the successful performance of an anti-corruption body. An anti-corruption body can focus on prevention and monitoring of anti-corruption work in the country or it can focus on investigation and even prosecution, it can be prospective and mainly deal with future cases after approval of the law, or it can try to tackle also the past. It can try to handle all cases or it can decide to choose its investigations selectively, based on pre-defined standards. It can deal only with integrity in the public sector or it can also try to tackle corruption in the private sector. 
The question on scope of work cannot be dissociated from the question on funding. Hence, scarce resources impose a special attention to focus. Careful planning and realistic expectations can shape the success or failure of the anti-corruption effort in the coming 5 to 10 years. Trying to do everything will not be possible. It may rapidly lead to an over-load of cases that will negatively affect credibility of the CIPD and the DACC. No agency can cope with an unlimited mandate.  Choices must be made. Afghanistan is not Hong Kong
. Resources will be insufficient to handle the wide range of responsibilities that are assigned to the anti-corruption institutions. Should the CIPD go after every single corruption complaint? Such approach seems highly unrealistic in the Afghan context. Petty corruption should probably be handled at the sectoral levels, albeit initiatives to tackle petty corruption should be monitored by the DACC and a few sample cases once in a while will sent a strong warning that the government is serious with the fight against corruption. 
The mandate of the DACC will be fairly general, given the nature of its functions. The mandate of the CIPD would in principle be all-encompassing with far-reaching powers to investigate, arrest, and prosecute, including high-level officials accused of corrupt behaviour
.  In reality however, choices will need to be made and a more selective approach could be needed. The CICC could give priority to those matters that have the potential to expose significant and/or systemic corruption or which otherwise involve matters of significant public interest.  The example from Argentina could be a useful reference. The Anti Corruption Office can select and pursue cases within its jurisdiction but three main criteria guide the selection of cases: 
a) The economic criterion: only those cases whose amount is regarded as large and serious enough to have substantially affected the functioning of a given government institution are investigated.

b) The institutional criterion: cases are investigated when their magnitude and gravity prevent a given government institution from accomplishing its institutional mandate and functions.

c) the social criterion is used to determine if a corrupt act may affect a significant number of people who are supposed to receive services from an institution under investigation

This does not mean that all other cases will be neglected but that other venues may be called for to deal with the problem.  The CIPD does not necessarily need to be involved.  But the discretionary decision-making power on whether or not a corruption case should be pursuit or not should be contained.   
If the idea of a Special Investigation Unit with the DACC is approved, then that unit certainly needs to be very strategic in defining its focus in a way that will maximize its effectiveness. That special unit will only be deployed to assist the Attorney general for very specific cases and/or in very particular circumstances. 
Despite the fact that most institutions exist already, they are still fairly new. Hence, sequencing and prioritization of anti-corruption activities should be on the basis of the following principles: 

· Selectivity requires clearly defined criteria, to avoid random decision-making on a case-by-case basis. 

· Initially, the DACC (in collaboration with the IARCSC) will address only those institutional reform studies and system reviews that are strategic and feasible, providing a real opportunity for early successes.   

· The CIDP should prioritise its investigations on cases deemed strategic, which includes those cases that are at the interface of the public private-sector, and those involving conflicts of interest.

· The CIPD and the DACC (and other agencies responsible for prevention) should focus prevention and investigation activities mainly on those sectors that have a direct impact on the economic development of the country (courts, taxes, customs, licences..) , as well as those that directly and gravely affect the livelihoods of the poor (land management and natural resource extraction, infrastructure,..). 

· Petty corruption cannot be ignored as it perpetuates a culture of impunity. But much of the petty corruption that affects service delivery to the poor could be tackled through the sectoral initiatives.  Setting a few examples now and then will support these sectoral initiatives. 

5.5. Oversight

a) Oversight of the DACC 

The DACC is directly attached to the Presidency of the Republic and would come under the supervision of one of the Vice-Presidents. It is also subject to the scrutiny of the Parliamentary JJAARAC Commission. Since this is a commission of the lower house, it may also be useful to look into the possibility of  a Joint Parliamentary Anti-Corruption Commission, composed of members of both the upper and the lower houses (similar to the model of New South Wales, where a Joint Parliamentary Commission oversees the work of the anti-corruption agency). A study tour could be organised for the members of the current Parliamentary commission to New South Wales to learn from those experiences, prior to deciding on a final institutional arrangements.  

b) Oversight of the CIPD

The Constitution mentions that the Attorney General’s Office is part of the executive but that it shall operate independently. That means that no agency in the executive, including the ministry of Justice can supervise the activities of the AGO. Hence, either the current Parliamentary Commission for Legal Affairs, Corruption and Administrative Reform or the proposed Joint Parliamentary Commission on Anti-Corruption should oversee the activities of the CIPD.       
Summary: Advantages of the solution proposed in the report:

· Sends a signal that the government takes anti-corruption efforts seriously by addressing the problem of coordination and policy making as well as strengthening the investigation and prosecution function;

· High degree of specialization and expertise can be achieved in both the DACC and the CIPD;

· The DACC can benefit of much needed autonomy and high-level support to coordinate the other anti-corruption bodies and provide internal oversight;

· A special investigation unit or task force can be established to take up the investigation whenever needed (also in cases where the law enforcement agencies themselves are not able to do so in a professional , unbiased and objective manner;

· The new policies, if well communicated to the public and the public servants can lead to greater public credibility;

· The high-level support from the DACC can result in better security protection also for the CIPD;

· There are measures for greater political, legal and public accountability;

· There are measures that will bring more clarity in the assessment of its progress, successes and failures (with internal coordination and oversight mechanisms as well as external oversight mechanisms;

· The clarification of mandates will hopefully lead to faster action against corruption as fewer efforts will be spent on internal turf battles. 

· The solution avoids to have a traditional anti-corruption agency operating in isolation from the other law enforcement agencies (aw enforcement officers, prosecution officials, auditors and inspectors). Hence there should not be a perceived reduction in status on behalf of the existing law enforcement agencies.
Disadvantages:

· Risk of bureaucratic behaviour in the DACC could delay the handling of corruption cases 
· A lot will depend on the proper functioning of coordination mechanisms which so far have been rather deficient in the Afghan administration.
Part 3: Proposals for a rationalisation of the institutional framework for strengthening integrity in Afghanistan

1. Introduction 
The Afghan Parliament is planning to ratify the United Nations Convention against Corruption (UNCAC). The UNCAC has two articles dedicated to institutional arrangements:

Each State Party shall ensure the existence of a body or bodies, as appropriate, that prevent corruption. Each State Party shall grant these bodies the necessary independence, in accordance with the fundamental principles of its legal system, to enable the body or bodies to carry out its or their functions effectively and free from any undue influence. The necessary material resources and specialized staff, as well as the training that such staff may require to carry out their functions, should be provided (Article 6).
Each state Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies or persons specialized in combating corruption through law enforcement. Such body or bodies or persons shall be granted the necessary independence, in accordance with the fundamental principles of the legal system of the State Party, to be able to carry out their functions effectively and without any undue influence. Such persons or staff of such body or bodies should have the appropriate training and resources to carry out their tasks (Article 36). 
The UNCAC thus requires the establishment of such institutions (unless they already exist in some form) in two specific areas: (i) preventative anti-corruption bodies and (ii) bodies specialized in combating corruption through law enforcement
.  It is thus necessary for State Parties to decide on the mandates and powers of these bodies, their level of autonomy, the resources they will be entitled to and the rules of engagement that will guide the interaction and collaboration between them. 

Part one of the report provided an overview of the current situation and challenges related to the functioning of the integrity infrastructure in Afghanistan, which revealed particular problems in the area of oversight, coordination and collaboration, prevention and awareness raising. Part 2 analysed the need for a special anti-corruption agency for Afghanistan and made a series of detailed proposals for two key agencies that are to play a key role in the fight against corruption: the Directorate for Anti-Corruption Coordination (DACC) under the Presidency and the Corruption Investigation and Prosecution Department (CIPD) under the Attorney general. The proposals made in part 2 underpin most of the proposals made in part 3 of the report which summarise the recommendations regarding the mandates of agencies and commissions responsible for corruption prevention, education, investigation, prosecution, coordination and oversight and makes recommendations for improved coordination and collaboration. At the core of these recommendations is the insight that an accountability system works as an integrated system, and not as a collection of individual, often competing institutions. 
The need to revise certain constitutional provisions may soon become apparent, as the country gains more experience with the implementation of the national anti-corruption strategy and the functioning of its state institutions, including those responsible for fighting corruption. But at this stage, such a constitutional revision is highly unlikely. Hence, the recommendations made in this report are within the limits of the current constitution. 
2. The integrity infrastructure
2.1. Corruption education and awareness raising

a) Core agencies

- 
The Department of Corruption Coordination (DACC)

· The Independent Administrative Reform and Public Service Commission (IARCSC)

· The members of parliament

· The Local Councils

· The line ministries
· The Ministry of Education and the Ministry of Communication and Culture (for educating the young generations) 

· Civil society and the media 
Education and awareness raising is essentially an outreach programme to inform citizens, public servants and elected officers, business groups, professional bodies, schools and other stakeholders of the evils of corruption, where and how they mainly occur and what can be done about it. It also aims at soliciting public support for the integrity policies of the government. Media support is essential to mobilize mass support, shape public opinion and positively raise the profile of the nation’s anti corruption efforts.  Overall coordination of corruption awareness initiatives will be the mandate of the DACC. But other agencies (and each ministry) also have a key role to play to ensure that the public is informed of the different services provided and the venues they can use to address grievances or complaints. Coordination of these efforts is needed, hence the role of the DACC. 
b) Awareness raising within the administration

The IARCSC has a key role to play through the training of civil servants, including the induction training and the Accelerated Leadership Programme.  The IARCSC is also to coordinate the reform initiatives undertaken in the different ministries, starting with a series of pilot ministries. Streamlining of procedures is one of the core activities of this reform process. It is not yet clear at this stage what kind of reform teams/committees/task forces will be established, but these units certainly have a key role to play in raising awareness on the dangers of corruption in each sector (see also under prevention).  Hence, under the coordination of the DACC  and in close collaboration with the IARCSC, ministries will be invited to organise awareness raising activities at the sectoral level.  
c) Awareness raising at the local level 

According to a recent Presidential decree on the responsibilities of the members of the National Assembly during the summer holidays, the latter are requested to evaluate the performances of public officials in order to curb administrative corruption. The decree does not mention the need for MPs to also raise awareness of the population on the problem of corruption, but they certainly can play a key role also in making people in their constituencies better understand the corruption problems and the measures the government is taking to tackle them.
A significant effort will be required to improve advocacy and information dissemination. Hence the need for a set of good training and advocacy materials on anti-corruption that should be accessible widely to local executives, members of the elected councils, local staff etc.
d) Engaging civil  society in the fight against corruption

It has frequently been argued that governments have little chance of addressing corruption unless they have the support of the population at large and that the way to build such support is usually through civil society organizations. Civil society, like media, is an integral part of the national integrity system. It serves the function of advocacy, awareness-raising, as well as oversight. But countries with high levels of corruption are typically also those with an underdeveloped civil society sector. Afghanistan is no exception, with years of oppression of civil society under the Taliban rule. It is therefore little wonder that the Afghan people are still ill equipped to demand high standards of integrity and accountability in public life; security also explains much of the reluctance to engage firmly in the field of corruption. 

The DACC will have a key role in engaging further with NGO’s and CSO’s, getting them involved in surveys and in the dissemination of the findings of those surveys etc. To this end, the DACC will organize regular meetings with civil society to discuss what can be done to increase awareness raising on corruption, what role civil society can play and what resources are needed. Each sector also will be encouraged to involve civil society organizations in raising awareness on corruption issues that are typical for the sector. 
But NGOs and CSOs are not immune to corruption and there are numerous cases of civil society organizations being no more than a cover for lucrative or even illegal activities. The Law on Non-Governmental Organizations
 (2005) and the Code of Conduct for NGOs engaged in Humanitarian Action, Reconstruction and Development in Afghanistan (2005)  are seen as important measures in  providing a transparent regulatory framework for the sector
.  Corruption prevention measures thus also need to address the values of transparency, accountability and democracy in the NGO community. 
e) Engaging youth in the fight against corruption

The fight against corruption is a long-term endeavour. 65 percent of the Afghan population is under 25 years of age. This group thus needs to have a prominent place in the national anti-corruption strategy. Future surveys also should include youth as a special target group in order to tailor awareness-raising activities to the younger generation. 
A key role is reserved for the Ministry of Education and the Ministry of Communication and Culture (Department of Youth Affairs), to conduct awareness raising through the school curricula in primary and secondary school and in university). The Ministry of Education should therefore engage with the DACC to discuss curriculum development related to corruption awareness in schools. The experience of other countries could be analysed; collaboration in this area could be started  between UNDP’s ACT project, the ADB support project and the UN Joint programme on Youth.  The initiative also needs to explore the possibility of introducing the subject into teacher guide books to make sure that teachers lead by example. 

An interesting experience took place in Kabul in June, when the first session took place of the Afghan Youth Parliament, bringing together students from several schools form Kabul municipality. The pilot experience was challenging but successful and future events would also include students from the provinces. In addition, visits to various integrity institutions (the AGO, the Human Rights Commission, and IARCSC and others) to learn from their activities should also be considered. 

f) The media
The mass media is not only an important tool for ensuring that the people are able to participate in the cultural and political life of the country, it is also an important tool for scrutinising and holding public officials accountable for their actions. The media is thus an essential part of the national integrity system, providing an awareness-raising, education as well as oversight function. Through investigative journalism media can act to uncover as well as report on cases of corruption and related wrongdoing within government. An additional important role of media is to ‘watch the watchdogs’, i.e. providing oversight over the institutions responsible for investigating corruption cases. 

Afghanistan witnessed decades of information hoarding, first under the Soviet regime, then under Taliban rule, resulting in an absence of accountability in governance and a weak role to be played by the media. Building awareness, changing societal attitudes and empowering citizens to demand accountable and transparent government is a role that the media can and should play.  They also have a key role in disseminating laws, and making people aware of the venues that exist to report on corruption cases. Newspapers and local magazines can also provide venues for people to speak up, and express their opinions on public affairs and the quality of public mismanagement. 

But investigative journalism to expose and track cases of corruption remains difficult in Afghanistan, because of security and resource and capacity constraints
.  Providing protection to journalists who do report on corruption issues will be a serious challenge. The donor community can support by providing targeted training on media and corruption. The DACC is to play a key role in liaising with the media, assessing their needs and connecting with donors to mobilise resources to support the media in reporting on corruption issues. The DACC will also promote the organization special TV and radio shows, the preparation of commercials, publications, special press editions covering information on corruption.  Each sector will also be encouraged to engage the media in their awareness raising and information campaigns.    
2.2. Corruption prevention

a) Core agencies
- 
The Department of Corruption Coordination (DACC)

· The Independent Administrative Reform and Public Service Commission (IARCSC)

· Line ministries 
· The Control and Audit Office (CAO)

· The Internal Audit Department in the Ministry of Finance 

· The Internal Audit Offices in the Ministries

Prevention entails the reduction of opportunities for corruption. While punitive action (detection and prosecution) also has a strong preventive effect, as it provides a general deterrence to those contemplating committing an act of corruption, the prevention component of the anti-corruption programme is “pre-active” meaning that it aims to remove the opportunities before they can give rise to any acts of corruption. This usually includes:
(1) Review of personnel management policies to enhance professionalism and reduce opportunities for discretion and abuse of power, a process that is currently underway and steered by the IARCSC. It can also entail the frequent rotation of officers in corruption prone jobs, having a system of checks and balances to prevent entrenchment of power and authority in any one single person, and clear rules of discretion to prevent abuse. 
(2) Reviewing of systems and procedures to identify systemic flaws that are likely to breed corrupt opportunities. 
a) The IARCSC and efforts at the ministerial level 

While there is clearly a need to build up the institutional strengths of the central agencies responsible for combating corruption (the DACC and the CIPD) equally if not more important are the efforts to prevent corruption that are undertaken at the sectoral levels, testifying of the political will to tackle corruption in the ministries. 
The efforts undertaken at central level in terms of policy, legal development and law enforcement would not yield lasting results if at the sectoral level service delivery remains deficient, staff are frequently absent and continue moonlighting, citizens continue to pay illegal fees and basic inputs are misappropriated without any consequences for those who mismanage or corrupt the system. If the sectors do not collaborate with the central agency, the central effort will be mainly punitive and confrontational. Dramatic improvements in the overall integrity of service delivery will be doubtful unless attention is also paid to the institutional and behavioural factors that affect performance in the different sectors. Effective prevention of corruption would send a clear message that the government is serious and has already selected a few ministries to test out the prevention of corruption in service delivery ministries such as health, education etc
.  Work has started in pilot ministries and agencies through the Corruption Vulnerability Assessments, which should result in Corruption Risk Management Plans.      

The pilot initiatives at sectoral level would look into the issues of Code of Conduct and their  practical implications, ensuring a shared vision by individual staff members, launching sector wide discussion on ethics, transparency and accountability, identifying the issues of most concern to the public and the staff and in developing the means to address them. Important concepts such as conflict of interest, whistle blowing, complaints handling etc.  will need to be studied and discussed in a sectoral context. From this groundwork and participatory approach, acceptable codes of conduct could  be developed for each sector.  In sum, these pilot “integrity initiatives” would aim to address: 
· a revision of specific government regulations and procedures
 (including licences) used in the sector and propose amendments (including ICT and E-governance solutions) to ensure procurement, financial management processes and human resources practices are fair and just. 

· Perception surveys in the sector organised to get a feeling of perceptions on sectoral corruption and its main causes, leading to focus group discussions to identify the issues most of concern and agree on possible solutions  (with a particular focus on youth groups, women and other target groups).  

· An agreement within the sector (staff and clients) on a set of benchmarks of transparency and accountability (including on access to key information) that would apply to the sector , based on an identification of current constraints and bottlenecks, and develop mechanisms to address these.  

· A study of existing incentive systems and proposal for improvement to enhance ethical conduct for staff working in the sector. 

· Promotion of ethics and integrity of staff through open discussions and focus groups;
· A mechanism in place to provide counselling services for public officials who are faced with questions on ethics and conflict of interest cases and who need advice from a trusted source (this mechanism could be also be established in the IARCSC or in the DACC for the whole of the civil service).
· Effective complaints handling mechanism put in place for the sector with due respect of confidentiality and protection of those who blow the whistle; 

· Establish effective monitoring and evaluation system to follow-up on progress made in the sector. 
· Public information campaigns organised to ensure the provision of exact, timely, transparent and accessible information on fees and procedures for obtaining services provided by the ministry. 
Much of the work in the ministries will be driven by the horizontal departments that are to be established as part of the PAR  process
.  Commissions for Administrative Reform and Integrity Improvement could be established in each ministry to coordinate the reform and integrity efforts
. 
Progress in these sectoral initiatives will be periodically reviewed by the IARCSC and the DACC, as part of the latter’s coordination and monitoring function in terms of prevention, research and education. Hence, by promoting these sectoral approaches, and sharing their experiences and best practices through a coordination mechanism (involving the DACC
 and the IARCSC) a national integrity movement can gradually develop.  

Although an increase in the salary levels of the civil service will not in itself solve the corruption problem, there is also optimism that the new pay and grading system which will be gradually implemented over the next 4 years, as well as improvements in performance management and will have a  positive impact on administrative corruption. Measures are also being taken in most ministries to reduce direct contact between the public and decision-makers. Access to ministerial offices has been regulated resulting in increased security and a positive impact on corruption prevention.  The recruitment of new young graduates also seems to have a positive impact on the ethical behaviour in the administration
.         

b) Internal control and  internal audit 
According to the UNCAC, each state party needs to have in place a system of accounting and auditing standards and related oversight.
Internal control is an integral part of the management and accountability function. The focus of internal control has evolved over the years from narrow traditional financial controls to a broader system of controls encompassing almost everything an organization does to achieve its goals and objectives. Internal control is essentially a process, designed to provide reasonable assurance regarding the achievement of objectives in the following categories:
· Effectiveness and efficiency of operations

· Reliability of financial and operational reporting

· Compliance with applicable law and regulations and 

· Safeguarding resources against losses due to waste, abuse, mismanagement, errors, fraud and other irregularities

It is also common for specialized central organizations, such as those managing budget, or civil service personnel management to establish internal control standards in their respective subject areas for government wide application.
Internal audits are usually considered an element of the overall internal control infrastructure. Internal auditors review the organization’s operations, report their findings and recommend improvements
. By so doing, they help senior managers discharge their responsibilities more effectively.  According to article 61 of the Public Financial Management Law, the Ministry of Finance shall establish an internal audit administration and appoint auditors to audit the financial and accounting affairs of all State administrations
.

 XE "Computerization:Internal Auditing" 
Since they are part of the internal control system, internal auditors usually report to the minister. This single reporting line may result in cases of mismanagement not being brought into the open. According to the Public Financial Management Law there will be a central internal audit service under the Ministry of Finance with internal auditors assigned to the different ministries and reporting to both the concerned minister and the Ministry of Finance (Internal Audit Department).  The Internal Audit Department in the Ministry of Finance will thus retain responsibility for setting internal audit policies and for coordinating all internal auditors. This central coordination enhances opportunities for consistency in applying policies, sharing experiences and training personnel. The double reporting line also prevents cases of mismanagement from being covered up. 
In light of the proposals made in Part 2 of the report and given the suggested mandate of the DACC it is recommended that the Ministry of Finance conducts an annual review of the state of controls and internal audits and submit that report to the DACC, the CAO and the parliament. The DACC should also be informed whenever the internal audit reveals the possibility of corruption
.       
This report suggests no changes to the reporting lines of the internal audit units (as defined in the Public Financial management Law), despite a diverging opinion expressed in the draft Supreme Audit Law submitted by the CAO, which proposes to bring those units under the control of the CAO. As an independent Supreme Audit Institution, the CAO should remains at a distance from the internal audits. It should avoid any participation in the management or operations of an audited entity and any commitments that may impair independence. The CAO can however play an important role in strengthening the internal audit function by:

· Regularly reviewing the work of internal auditors and helping improve the overall quality of the oversight function (hence the reports of the internal audits should also be copied to the CAO).  
· Cooperating with internal auditors in planning audit coverage and using the work of the internal auditor, wherever feasible, to reduce duplication and take maximum benefit of existing control systems. 
c) External  audit
According to article 59 of the Public Financial management Law the internal audits are complemented by an Independent Audit, which mainly aims to certify the appropriation accounts.  An independent audit report within six months from the end of a fiscal year and submit it to the government on the financial statement for the previous fiscal year (article 59).

For the first time this year, the independent audit report, prepared by the CAO (in accordance with article 59 of the Public Financial management Law) is not only submitted to the President but also to the National Assembly.  An increasingly vocal parliament will hopefully make good use of these audit reports and strengthen oversight over the executive. The CAO is thus gradually operating as an Independent Supreme Audit Institution that is able to formulate a program of work and undertake audits without being impinged by external entities
. It needs to have full and free access to all premises, records and operations involving an operation subject to its mandate, and adequate powers to obtain relevant information from persons and entities. Unfortunately this is not yet the case in certain provinces, where security concerns prevent the CAO to operate. 
If irregularities are found the CAO should report the case to the DACC; the Corruption Investigation Coordination Committee (CICC) could then decide to submit the case to the CIPD for further investigation. Other criminal cases could be handed over to the police. In case the corruption allegations are minor and concern lower ranking staff the case can be solved internally by the ministry, through disciplinary measures. 
The CAO can also receive complaints or information related to corruption allegations from whistleblowers in which case these should be passed on to the DACC and the CICC for appropriate action and follow-up. 

The CAO is also entitled to make recommendations on how to improve existing systems and procedures (including systems of internal control and audit).  The CAO should be entitled to conduct follow-up reviews to ensure that the executive is acting upon its findings and recommendations. It has no power to impose its recommendations but it should be entitled to report the results of such reviews to the President and the National Assembly, in particular to the JJAARAC.  
Efficient interaction between the internal audit units and the CAO and the IARCSC and the DACC will allow to identify areas that are in critical need for systemic review, or to highlight sectors that are particularly prone to corrupt practices. Hence, better coordination and collaboration between the internal and external audits would allow to routinely evaluate: (i) the risks and opportunities presented by the environment; (ii) the adequacy and effectiveness of their existing internal control policies and systems ; and (iii) where appropriate, design and implement new policies and controls. The DACC could organize an annual meeting between the internal audit units, the Internal Audit department in the Ministry of Finance and the CAO to evaluate the quality of the audit and control processes and procedures in Afghanistan. The IARCSC should also be invited to this coordination meeting.      
2.3. Detection

a) Core agencies
· The police

· The complaints units in various agencies (the AGO, the Ministries)

· The internal and external audits 

· The Parliamentary Complaints Commissions

· The Afghanistan Independent Human Rights Commission
· The National Department of Security 

b) The police

The police has the main mandate to detect crimes, including corruption offences. In case a corruption-related crime in detected, it is suggested that the police informs, within a specified period of time (e.g. 15 days) the CIPD and the DACC. The Joint Corruption Investigation Coordination Committee (CICC) will then decide how to proceed further with the case (either request the police to continue the investigation, or have the case transferred to the CIPD or decide on a joint investigation operation police-CIPD, with possible involvement of specialists from other agencies). If the case is taken over by the CIPD then the police should hand over all documents and materials related to that case.  

The police also have their internal complaints mechanisms. Similar to the other agencies, in case a complaint is received that is related to corruption offences, the DACC should also be informed of such complaint for review by the CICC of which the police are also member.        

c) The Anti-Bribery and Anti-Corruption Office - ABACO (Ministry of Interior) 

The ABACO is only responsible for the police and internal units of the Ministry of Interior, including the local government units. Similar to what is mentioned above (and in contrast to the current situation where the minister or Internal Affairs in the ministry decides what is to be done with a corruption case) it is suggested that the ABACO should inform the CIPD and the DACC whenever it is called to investigate a corruption case in the ministry (whether in the police or in the local administrations). The CICC under the DACC could then request the ABACO to continue the investigation, or have the case transferred to the CIPD or decide on a joint investigation operation ABACO –CIPD (with possible involvement of specialists from other agencies).  

d) Internal and external audits
Both internal and external audit institutions play a critical role in the fight against corruption as they help to promote sound financial management and accountable and transparent government. They thus contribute to both corruption prevention and the detection of corrupt practices.  

When in the course of auditing, offence of embezzlement and other fraud - related offences involving public servants or bribery-related corruption is detected
 the audit institutions should inform the DACC for the CICC (which includes the CIPD) to decide which agency(ies)  are to conduct the investigation.  Other criminal offences may be referred to the Police for investigation. Others can be dealt with at the ministerial level, through disciplinary procedures.

d) The Parliamentary Complaints Commissions 

In a nascent democracy like Afghanistan, the Parliamentary Complaints and Petitions Commissions certainly have a key role to play in terms of detection of corruption offences.. Their official mandate is to:
1. Consider complaints of citizens.
2. Call upon related authorities to consider citizens’ complaints.
3. Publish the adjudication of the right of complainant in the official publication of Wolesi Jirga. 
4. Introduce violators of people’s rights for prosecution.
5. Identify considerable complaints.
6. Consider complaints that have been processed in courts and registered in petitions offices.
7. Identify, consider and refer complaints to the related authorities.
8. Propose the establishment of complaint offices in the public offices.
The Commissions’ role is to ensure that appropriate action is taken in respect of each complaint or petition.  The Commission is entitled to seek written evidence from organisations with an interest in the issues raised. The Commission can consult with the government and even invite relevant ministers to appear before it. 

There are however a few issues that merit further debate. First is the need to better regulate the submission of complaints and petitions. The Commission should not be bound to consider or undertake action for every complaint. Complaints and petitions should raise issues in relation to matters which fall within the competence of the Parliament. There should thus be regulations that clearly spell out what is admissible and what not. The borderline can be thin. While the Commission cannot become directly involved in certain matters it can ask the government agency to review its policies. But complaints and petitions should not ask the Commissions to adjudicate on personal or commercial interests which should be determined by a court or other tribunal. The Commission should not consider complaints that bear on matters currently being determined by the courts. 
Those who lodge complaints to the Parliamentary Commission may also be required to demonstrate that they have taken the necessary other steps to resolve the issue (for example, by writing a letter to the concerned agency or minister). 
In sum, there is clearly a need to better regulate the whole complaints procedures before the Parliamentary commissions. This is an area where the UNDP ACT and SEAL project could closely work together. The issue should also be debated in the stakeholder meeting on the draft report.  
e) The Afghan Human Rights Commission

According to Article 58 of the Constitution, any person whose fundamental rights have been violated can file a complaint with the Independent Human Rights Commission of Afghanistan.
The Commission can refer cases of violation of human rights to the legal authorities, and assist in defending the rights of the complainant.
The Afghan Human Rights Commission is thus an important venue for complaints regarding human rights violations, including those related to corruption offences.  It is also common for people to prefer to lodge a complaint with the Commission rather than with the police of the Attorney General.  
It is equally suggested that the Human Rights Commission, when informed of such corruption offences, informs the DACC on the case so that the Corruption Coordination Committee can decide on appropriate action. 

Those who submit a complaint or case to the DACC should at all times be able to inform with the DACC’s Corruption Investigation Coordination Committee (CICC) on the status of the case, even though certain information may need to remain confidential. 
f) Other complaints mechanisms

There are other agencies that have complaints centres. The CIPD also will have its own reporting centers, manned around the clock, that are to be set up to receive complaints of corruption via phone, email or in person by walk-in complainants. This reporting center should, subsequent to the receipt of a complaint, have the capability of triggering the investigative staff to follow-up on the case. Procedures should be in place to ensure proper documentation and registration of these complaints so as to fully account for every piece of information received. Hence, the fact that a corruption complaint or case needs to be reported to the DACC  does not mean that no immediate action can be taken
, and that the Corruption Investigation Coordination Committee (CICC) first needs to decide on the appropriate action. Investigation can start, either by the police, the ABACO or the CIPD, but the DACC should be informed and the CICC could afterwards decide to transfer the case to another agency deemed most appropriate to handle the case.  
g) The National Department of Security

2.4. Investigation and intelligence
Core agencies:

· The Corruption Investigation and Prosecution Department (CIPD) 
· The police (acting under the responsibility of the AGO)

· The National Department of Security 
The main information on who is to take responsibility for this function is in part two of the report.  Essentially, the proposal is to support the establishment of a Corruption Investigation and Prosecution Department (CIPD) within the Department of Monitoring and Oversight over Implementation of Laws under Attorney General’s Office. 

A joint Corruption Investigation Coordination Committee (CCC)  DACC – CIPD (others, such as the police, can also be invited) will be responsible for looking into corruption complaints and corruption cases detected by other agencies (CAO, internal audits, police, ABACO etc.) and decide on the most appropriate venue for action (or decide for no-action).   

The CIPD should be entitled to request for the secondment of other police officers as well as other public servants (e.g. as the CIPD may lack such specialised skills and expertise, the audit bodies could be called on to support the investigation conducted by the CIPD). 
The CIPD will have its own complaints mechanism
 (including E-complaints), an Operations Review Committee that will look into progress made on the different cases and could thus also include representatives of other law enforcement agencies. The Prosecution Evaluation Committee will decide when a case is ready to be taken over by the Prosecution Division in the Department
.  Complaints will be evaluated in the CICC, which will decide whether the allegation is bona fide, malicious or frivolous.

In case the proposal for a Special Investigation Unit within the DACC would be accepted, it needs to be understood that, if deployed, investigators of that unit would work under the supervision of the director of the CIPD (who has delegated authority from the Attorney general). They would operate as an integrity task force, to be deployed under certain conditions, as explained in part two.     
2.5. Prosecution

Prosecution of corruption cases would be the sole responsibility of the CIPD in the Attorney general’s Office. 
2.6. Coordination

This is one of the main roles to be played by the DACC (there is also the option of having a SACC-DACC as explained in part two
).  This agency will coordinate corruption awareness raising and prevention initiatives, and also have a key role in ensuring that there is a central registration system for corruption complaints and corruption cases initiated by different law enforcement agencies or detected by audit and inspection bodies. The DACC will also ensure regular monitoring and follow up on anti-corruption operations. 
The Corruption Investigation Coordination Committee (CICC) will coordinate the operations of the different law enforcement agencies and will also be responsible for evaluating the complaints received from various sources
. The CICC shall meet at a designated time of the week and at any time necessary to evaluate all complaints received
 and decide if investigative action should be proceeded (and by whom) based on the ‘solvability factors’ or ‘pursuability factors’ and other criteria as stated hereunder.  Complaint should be analysed on the basis of following criteria:   
· ‘solvability factors’ or ‘pursuability factors’.

· nature of complaint: the seriousness of issues and whether they raise concerns about public confidence and integrity  

· the age of the complaint and the likelihood of uncovering relevant evidence; the cost of investigating the complaint with respect to the seriousness 
of the issues raised and the overall merit of proceeding with the complaint; 

· the potential value of an audit suggested by the issues in a complaint; 

· the history of complainant(s); 

· whether any other agency is also looking into any of the issues raised in the complaint and if so, whether there would be duplication or overlap that should be avoided; 

· the likely impact of either investigating or not investigating a complaint further in respect of any broader issues of concern raised by the complaint; 

The agency may also have a small unit of corruption investigators (the Special Investigation Unit) that can be dispatched to support the CIPD when dealing with high level corruption cases or in special circumstances, where the CIIPD is not in a position to provide an objective and unbiased investigation.  

Coordination at the local level remains somewhat problematic. Today, provincial governors report to the Minister of Interior. The latter is more concerned with security and law and order and less with administrative coordination. A proposal is under consideration to have the provincial governors’ report to the Office of the President. This would give the President a stronger grip on what is happening in the provinces and also improve administrative coordination in the field (coordination at central level is also done by the Office for Administrative Affairs (OAA) under the President). With both the OAA and the DACC attached to the President and one of the Vice-Presidents (respectively), it would also provide a stronger grip from the top leadership on the integrity issues at the local level. 
The DACC would also play the role of coordinating the implementation of the national anti-corruption strategy
, including the measures to be taken for complying with the UNCAC when ratified. The main responsibility for implementing the national anti-corruption strategy would be with the ministries but the DACC would provide overall coordination and monitoring of the implementation. 
2.7. Oversight

The main oversight body is the Parliamentary Commission for Judicial and Justice Affairs, Administrative Reform and Anti-Corruption (JJAARAC) in the lower house. The duties of this commission are the following: 
- To study and ensure oversight over the structure and activities of prosecutors office.
- To study and ensure oversight over the structure and activities of courts.
- To propose issues enshrined in articles 69 an 127 of the constitution.
- To study and ensure oversight over administrative reforms. 
- To study the factors and quality of corruption in the public offices and to propose effective bills and oversight their implementation. 
- To study and ensure oversight of the structure and activities of the Ministry of Justice.
- To study and ensure oversight over the GIAAC and the IARCSC 
At the National Conference on Anti-Corruption in November 2006, the members of parliament (both from the Wolesi Jirga and the Meshrano Jirga) approved the Kabul Declaration against Corruption in which they agreed for Parliament to :

· Take a lead in seeking cooperation between the Members of the National Assembly, the Government of Afghanistan, and other national and international organizations, in order to forge a united and common front against corruption

· Be prepared to enact further legislation designed to combat corruption if this proves necessary; exhort its committees to become effective tools for oversight against corruption; and direct its officials and offices to be repositories of information and expertise in the fight to destroy corruption

· Develop a strategy against corruption; and review the state of laws, standards and codes with the purpose of determining their adequacy to: fight corruption in Afghanistan; develop effective systems for public service; and promote integrity in business operations

The role of the various sectoral parliamentary commissions in monitoring corruption in their respective sectors is currently limited. There is a need to make sure that corruption is not just the mandate of one of the Parliamentary Commissions but that a network is created across the two houses of parliament to ensure synergy and collaboration in the fight against corruption. The sectoral commissions should definitely become more involved in following up on the Corruption Vulnerability Assessments that are being undertaken in the different ministries. 
One option that could be further explored is to have a Joint Parliamentary Anti-corruption Commission (JPACC), similar to the one that is operational in New South Wales. The JPACC would be composed of members from both the upper and the lower houses. The commission would have a special mandate, focusing only on anti-corruption issues and oversight over the anti-corruption agencies (the Commission for Judicial and Justice Affairs and Administrative Reforms could remain in the lower house).  In case the idea of a Joint Parliamentary Commission would be appropriate in the Afghan context, a study tour to New South Wales could be organised to learn from the Australian experience.   

Finally, the question remains as to whether there is a need for civil society oversight over the anti-corruption agencies. The stakeholder meeting will need to look further into this option. While in some countries, citizen committees oversee the activities of the anti-corruption agency (e.g. Hong Kong) at this stage, it may be sensitive to have such kind of oversight for  the operations of the CIPD, also because of concerns related to the confidentiality of the investigation. Yet, there is a need to make sure that the powers conferred to the CIPD conform to international human rights norms, and that the agency itself operates under the law and is accountable to the courts.  The JJAARAC (or the Joint Parliamentary Anti-corruption Commission if the idea is accepted) would have a key role to play. Equally important is the role to be played by the Afghan Human Rights Commission.

Conclusion

Without strong and sustained international support to the core agencies there cannot be a successful fight against corruption. Yet, let there be no doubt. Changes in the institutional framework, no matter how well-defined and supported by good policies and laws, will make no difference unless there is also the firm political will, at the highest levels of state, to restore a culture of integrity and provide strong moral and political support to those institutions that are today at the frontline of the war on corruption. There is also a need to complement the institutional arrangements with legislative and regulatory developments that will allow to better define the criminalisation of corruption., clarify the rules on giving and accepting bribes and gifts, asset declarations etc.    
The overall commitment to fight corruption has been mentioned at several occasions by the President. Last year, the President established an ad hoc “Inter-institutional Commission” to analyse the corruption problems in the various state sectors and come up with a series of recommendations to solve these problems. Just recently, on 3 May 2007, the President issued a decree regarding the responsibilities of members of the National Assembly of the Islamic Republic of Afghanistan during summer holidays, instructing them to evaluate the performances of local officials in their constituencies in order to eliminate administrative corruption, and provide written reports in this regard.  Whether that political commitment to fight corruption is also present in all the ministries and provinces remains however to be seen. Much of the anti-corruption drive of the recent years remains after all, very much donor-steered and inspired.    
The main solutions proposed  in this report aim to establish internal coordination mechanisms to ensure thorough follow-up and monitoring of investigation of corruption, measures to be taken to ensure thorough follow-up of complaints and corruption allegations submitted  by the public, mechanism to ensure targeted investigations and prosecution as well as clearer mandates with regard to prevention, education and monitoring and oversight.  

Training will be essential, as well as sustained donor support to all the key institutions that make up the integrity infrastructure.  Law enforcement agencies in particular will require human rights and ethics training to ensure that their actions do not violate human rights principles and principles of due process. All basic level training of civil servants should include as part of their training curriculum, talks by an officer of the DACC on anti-corruption polices, the areas most susceptible to corruption in the public service, frequently asked questions, do’s and don’ts and the penalties they are likely to face if they are found to be committing acts of corruption. Those courses need to be designed.  Where no formal entry level training is provided these lectures can be delivered during the induction period or at any forum suitable.  Refresher training should also be given for mid-career officers.

This report is a preliminary mission report that contains proposals that need to be further discussed as part of the preparations of the National Anti-Corruption Strategy.  The various ideas and suggestions made in the report will need to be fine-tuned and further matched with the realities on the ground in Afghanistan. The initial draft should be discussed within the UNDP-ADB team that participated in the various meetings that took place as part of the preparations of the report, allowing also to fill some of the gaps that are still in the draft. It is then suggested that the report be discussed at an informal meeting between the Inter-institutional Commission and the UNDP-ADB team. The draft could also be discussed with certain commissions in the parliament, which will be again in session on 22 July.  Based on these preparatory consultations, a larger stakeholder meeting could be organised around late August – early September. 
ANNEXES

� 	The initial draft of the Roadmap was prepared by staff of the Asian Development Bank, the UK Department of International Development, the United Nations Development Programme, the United Nations Office for Drugs and Crime and the World Bank.     


� 	This report is based on a series of discussions and meetings with various stakeholders, conducted by a team composed of staff of UNDP and the ADB Anti-Corruption project. The United Nations Development Program is proving support to the anti-corruption work in Afghanistan through its Accountability and Transparency (ACT) Project. The Asian Development Bank is complementing the UNDP efforts by providing technical and methodological support to the development of the National Anti-Corruption Strategy. The initial draft of this report was prepared by Patrick Keuleers (senior regional advisor, UNDP Regional Centre in Bangkok),. Inputs to the report were provided by Nils Taxell (programme officer, UNDP Afghanistan), Basir Stanikzai (programme associate, UNDP Afghanistan), Younus Payap (Deputy project manager, ACT project, UNDP Afghanistan), and ,  …


� 	The criminal code is one of the outdated laws. It was adopted in 1342. 


� 	The law was promulgated by Decree of the President of the Transitional State of Afghanistan dated September 29, 2004.


� 	The law has been criticised for not having gone sufficiently through a consultative process. Awareness raising among civil servants on the content of the law is also said to have been deficient.


� 	Other agencies, such as the Anti-Bribery and Anti-Corruption Office in the Ministry of Interior have plans to establish such local offices. The latter plans to have local units established in 5 zones throughout the country.  


� 	According to article 64 the President has the power to establish commissions for the improvement of the administrative condition of the country, in accordance with the law.


� 	Examples of cases handled by the Commission include the complaint of 1200 prisoners who were still in prison serving beyond their time. Another example is the complaint issued by users of a hospital who claimed that the funds for renovating and equipping the hospital were used for other purposes. 


� 	These submissions are made to the head of the CAO in his alternate function as Minister responsible for relationships between the Parliament and the Government. 


� 	The CAO was also given the responsibility to audit the accounts of the World Bank, the ARTF, the ADB, IDB, UNDP, DANIDA and other development partners. 


� 	In 2005 and 2006, the CAO transmitted 20 and 22 cases respectively to the Attorney general.


� 	One of the ministries visited by the team mentioned the presence of three institutions all conducting a review of the financial documents in the ministry (the CAO, the AGO and the Department of Security).       


� 	For the past 5 years, the donor community has contributed about US$ 15 billion out of which only 3.7 billion was channelled through the government. According to the CAO , about US$ 11.2 billion was spent through NGOs. Most of those funds have never been audited.


� 	 A new law on the AGO is being drafted. 


� 	The 2004 Interim (Criminal) Procedure Code for Courts (ICPC); the 1965 Criminal Procedure Code as amended in 1974 (1974CPC); the 2005 Police Law; the 2005 Counter-Narcotics Law; the 1978 Law on Discovery and Investigation; and the Law on Crimes Against External and Internal Security all apply in varying degrees to the criminal procedures that must be followed by the AGO (Source ANDS Draft Strategic Plan for the AGO). 


� 	The current Code of Criminal Procedures requires the filing of an indictment or release within 30 days of the arrest, resulting in cases that are ill-prepared for trial.  


� 	In the new PAR strategy of the Ministry of Interior, it is proposed for the ABACO to have a total staff in 2007 of 66 people, who will be deployed to 5 regional offices (Herat, Kandahar, Paktia, Mazar and Jalalabad). 


� 	The AGO also does not inform the Ministry of Interior about investigations that could also fall under the mandate of the ABACO.


� 	When a judge is accused of having committed a crime of corruption, it is the Supreme Court that will inquire about the case and if the accusations are valid, it will propose the judge’s dismissal to the President (article 133 of the Constitution). It is only after the judge is dismissed from duty that he/she can be tried and punished in accordance with the law.


� 	Information on anti-corruption measures at the local level was obtained from a visit to the Kabul Municipality (and discussions with the Major) and mission-in-country to Nengarhar and Jalalabad province and Jalalabad Municipality , which took place on 20 and 21 June. 


� 	A general complaint is most actions taken (by the governors or other administrative authorities) to address corruption issues are ad hoc solutions that do not address the root of the problem. For example, if a district governor or chief of district police is accused of corruption, the solution is often to transfer the incumbent to another district, without there being any further investigation or prosecution for corruption. Corruption is often solved through disciplinary measures or by transferring staff to another post. Few cases of local staff involved in corruption are brought before the AGO.   


� 	For example, in Jalalabad municipality, a special commission was established to monitor infrastructure work. In Jalalabad province, the governor is in the process of establishing a special commission comprising of the security departments, the provincial council and government offices to tackle the main development problems in the province  (disbandment of illegal groups,  corruption and insecurity).    


� 	The GIAAC reports that 714 cases where transmitted to the AGO (and claims that only 12 cases were submitted to the courts). According to the Attorney General, no cases were submitted by the GIAAC in 2006.


� 	One option is to keep the old name of the GIAAC but given the negative vibes associated with that agency, and the fact that a new mandate is needed, it may be more appropriate to dismantle the GIAAC and create a new institution by law, as part of the implementation of the National Anti-Corruption Strategy. 


� 	Disclosure is an important means to increase transparency. Article 154 of the Constitution stipulates that the property of the President, Vice Presidents, ministers, members of the Supreme Court and the Attorney General before and after their term of office would be registered and monitored by an organ to be set by law. This law has not yet been promulgated. Having these asset declarations registered and monitored by the DACC is one option that could be further explored as part of the priorities of the implementation of the National Anti-Corruption Strategy.  Regulations will need to specify which agency will be mandated to release these declarations in the course of an investigation (keeping in mind constitutional provisions such as  article 69 on the impeachment of the President of the Republic; article 78 (ministers) or article 121 (Chief Justice).  


� 	This committee could also assist the AGO with reviewing and revising verdicts to  decide on the  filing of appeals in the interest of justice. 


� 	The DACC will have regular meetings with the IARCSC on prevention activities in terms of systems review, regular meetings with the Control and Audit Office and the internal inspections.  All of these allow for mutual monitoring on progress made on certain cases or in certain corruption-prone sectors


� 	The manner in which complaints will be managed is crucial for ensuring that people (both civil servants and he citizens) have confidence in the CIPD and the DACC. That confidence is not only related to the CIPD’s endurance in following-up on the complaints made, but also to the ability of the DACC and the CIPD to maintain strict confidentiality in the complaints management process.  


� 	That committee could consist of the Ministry of Justice, the Chief Justice, the Attorney general (or the Head of the CIPD , the Ministry of Finance and other relevant ministries or agencies). That committee will also decide on the development of priority laws. The DACC will seek relevant donor support and necessary technical resources. 


� 	Hence the obligation for line managers in the ministries to report to the DACC on an annual basis on the measures they have taken to reduce opportunities for corruption in their ministries and agencies.


� 	Whenever this report refers to the DACC it implicitly refers to the two possible options. The reference to the DACC only does not indicate a preference for this option.   


� 	The Investigation unit in the CIPD can initiate investigations into complaints received as well as on its own initiative. In some cases an investigation may also be prompted by a request from other institutions (e.g. by the Parliament which is also the case for the ICAC of New South Wales). But investigations should be case specific. The current practice of having the ACO conduct financial audits in ministries (hence duplicating the mandate of the CAO) should be avoided. 


� 	The difficulty with this measure is that there are currently no legal provisions of what those corruption offences  are.   


� 	The challenge is to control the operations staff to ensure that they are not corrupted themselves. This will be done through a combination of organisational devices. First, investigations will be done by teams to ensure that no-one acts alone on a case; teamwork is a strong device for mutual control and group integrity. Second, complaints and case management will be evaluated by a joint Corruption Investigation Coordination Committee which again provides for a safeguard against individual bribery and collusion. Third, within the CIPD there will be an Operations Review Committee and a Prosecution Evaluation Committee, that involves staff from the investigation division and the prosecution division and provides also for concertation with the police. Fourth,  an internal control office, directly under the authority of the Attorney General will ensure that internal control over the operational units of the CIPD is instigated as soon as there would be allegations of wrongdoing within the CIPD.       


� 	If the allegation leads to further investigation, then the DACC should also be informed.  


� 	The Strategic Plan of the AGO foresees a new Division of Professional Standards and Discipline.


� 	The Strategic Plan of the AGO provides for the establishment - by mid 2007 – of an inter-agency coordination committee  with the Ministry of Interior to draft joint guidelines and instructions on police-prosecution investigation and collaboration. 


� 	With regard to complaints, the strategic plan of the AGO provides for effective public communications and public complaint mechanisms in place at HQ and in at least three of the major provinces (by end 2010).  A communication and awareness program will ensure that the Afghanistan community perceives the prosecutor (“the Saranwal”) with trust and faith as an advocate of justice and protector of the Afghan People and will improve the credibility of the prosecution service through community awareness. It aims to educate the public on the methods used by and results achieved by the AGO, including witness and victim protection and assistance during the criminal justice process.  	The AGO will develop a Media (Public Relations) Unit as part of the Attorney General’s front office.  That Unit will develop and implement public awareness campaigns on the AGO’s role in the justice system and public participation in the justice system, utilizing print, radio, and television media.  In addition, public outreach programs for legal literacy will be developed and implemented by prosecutors and the Afghanistan Prosecutors Association.


� 	To avoid bottlenecks it is not suggested that no investigation can start without approval of the Complaints Review Committee, but the latter should be informed within a limited timeframe to be able to coordinate and follow up if needed.  


� 	For example, in case the police or the Anti-Bribery and Anti-Corruption Office of the Ministry of Interior are carrying out indictments in relation to corruption cases, it should inform the CIPD and the DACC of this within 14 days. The CIPD is mandated to take over any investigation launched by the police in case this investigation deals with  allegations of corruption, in which case the police would be required to hand over the case file to the CIPD.  The latter should also be mandated to request the police to investigate a case of suspected corruption should the CIPD itself not be able to find enough evidence for an indictment.      


� 	Cases which have low pursuability-value but that can be potentially developed and enriched through intelligence should be referred to the Intelligence unit in the CIDP to build the case up to a point when open investigation is possible.


� 	Respect for whistleblower can be improved by making it mandatory for the nondisclosure of their identity, the creation of a national and organisation culture that nurture and protect witnesses and informants; issuing a Code of Ethics/conduct for the staff of the CIPD and the DACC to address the importance of witness protection and confidentiality; and the provision of punishment under the law against those who breached the statutory requirements, matched by strict enforcement action. 


� 	Higher salaries alone will not solve the problem, in particular when appointments are made on the basis of patronage. Higher incentives should be linked to a new ethics and integrity management infrastructure as proposed by the Attorney general in the Strategic Plan. This includes a Code of Ethics and Code of Professional Conduct for the staff of the CIPD as well as institutional mechanisms for advising prosecutors on ethical violations and for promoting and improving ethical conduct.


� 	The clarity of focus is a sine qua non for success; comprehensive mandates have only been successful where massive resources and capacity was available.


� 	Article 134 of the Constitution also mentions that the discovery and investigation of crimes related to the armed forces are regulated by a special law. Question is whether high-level corruption cases within the armed forces could also be part of the mandate of the ACA.


� 	According to the proceedings of the preparatory meetings, state parties may establish or use the same body to meet the requirements of both provisions.


� 	The NGO Law clearly defines and regulates the activities of both international and national NGOs.


�  	The fact that the law precludes profit-making organizations from registering as NGOs has resulted in a dramatic reduction in the number of registered NGOs (from more than 2300 to just over 450 –including 165 international organizations).


� 	A new Law on Media was approved in 2005. Observers report increased intimidation and threats against journalists, particularly those working with independent radio.  Self-censorship by journalists is widespread.


� 	Restructuring under the administrative reform process is staring in 5 ministries, including health and  education.


� 	Many corruption problems stem for the complexity of current rules and procedures. The number of signatures needed to process certain decisions is phenomenal and time wasted with bureaucratic procedures culminates into millions of dollars per year. Hence, while institutional arrangements and mandates of anti-corruption bodies are important, one of the key priorities in terms of prevention is to simplify the existing procedures in the ministries. This is part of the PAR process and will be implemented under the guidance of the IARCSC. 


� 	In each ministry, four horizontal departments will be established: The Department of Human Resource Management, the Department of the Budget, the Department of process re-engineering and the ?? (PLEASE VERIFY).  


� 	These commissions could also be mandated to look into the complaints received.   


�  	All department heads should report on an annual basis to the DACC on the state of corruption in their respective departments and the anti-corruption measures they have undertaken. These reports should also allow over time to verify whether action is effectively taken on the remedial actions to correct systemic flaws, proposed by the audit agencies or the IARCSC.


� 	The fast track management development program aims to channel 300 young graduates with high ethical standards through a special training program that combines  class room training and mentoring over a relatively short period of time. 


� 	Internal auditing is an independent, objective, assurance and consulting activity designed to add value and improve an organization's operations. It helps an organization accomplish its objectives by bringing a systematic, disciplined approach to evaluate and improve effectiveness of risk management, control, and governance processes (Institute of Internal Auditors). 


� 	Internal auditors increasingly cover organizational performance, including the economy in using resources, efficiency of operations and effectiveness in achieving organizational objectives. In other words, their work should also extend beyond the financial accountability area.


� 	In case the ministry concerned omits to do so, the Internal Audit Department in the Ministry of Finance can still decide to inform the DACC, ideally after consultation with the concerned ministry.


�   The workplan of the CAO is approved by the President. 


� 	In the absence of legal provisions that define what is to be understood by corruption offences, it remains difficult to clearly define when a case needs to  be transferred and to whom. Hence legislative development is urgently needed. 


� 	The complaint may concern an on-going case of corruption (a ‘fresh case’) which affords the best chance of results as it enables real-time monitoring. That means delays in following-up on the case would be detrimental.   A ‘cold case’, on the other hand is harder to ‘solve’ as most evidence may have disappeared.	


� 	The CIPD should accept complaints by mail, Email, Fax, phone-in, walk-in person, website, referrals by government departments,  intelligence work and in the course of investigation. 


� 	Both the Operations Review Committee and the Prosecution Evaluation Committee will be chaired by the director of the CIPD.  


�  	The fact that this report mainly uses the acronym DACC does not indicate a preference for one of the two options. When mentioning the DACC in this report, it can be either the DACC or the SACC-DACC option.  


� 	Copy of the complaints should be submitted to the DACC for registration. It will then be routed to the Corruption Investigation Coordination Committee for evaluative action and subsequent possible re-routing to the appropriate agency for investigative action. But if the complaint contains information that must be acted upon immediately, the concerned agency can take immediate action, on the condition of keeping the DACC informed within the prescribed time-limits.  	


� 	The CICC would meet at least ones a week but should also prepare for unscheduled meetings in the event of exigencies for the purpose of evaluating time-sensitive complaints or complaints that require immediate action.


� 	The option of an inter-ministerial commission to coordinate the implementation of the national anti-corruption strategy has been proposed. Some caution about inter-ministerial commissions is warranted. These bodies can be useful to draft strategies or prepare policy recommendations, but they often appear inefficient when it comes to implementation and strategic decision-making.
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