Amnesty

Today, we are working in Cambodia on a new anti-corruption law and the establishment of a new Supreme National Council for Anti-Corruption.

Corruption has been and continues to be endemic in Cambodia. 

So as soon as the law is approved the new Anti-Corruption Body will have to be established from scratch. It will have to build its credibility within Cambodia, especially among a sceptical general public, by being seen to discharge its responsibilities in an independent, professional and objective manner.

For an anti-corruption programme to be effective, there will have to be at least a small number of successful convictions.  
The question that is currently on the table is whether the law should be retroactive or not? This brings us to the question of amnesty which is particularly problematic, as it constitutes an exception to the principle applied by many anti-corruption bodies who investigate all allegations of corruption. But clearly, there are moral, practical and political justifications for such a course. 

And I would like to introduce this topic of discussion with a good example drawn from the experience of the Independent Commission against Corruption in Hong Kong. 

When the ICAC was created n 1974, the authorities in Hong Kong had given no thought as to how to deal with corruption that had occurred before the creation of the ICAC. The main message was that the ICAC represented a determination at last effectively to tackle all corruption, past, present and future.

The initial situation was difficult, as a sceptical public had to be persuaded to support the attack on corruption. But slowly complaints from the public came in, most of them related to corruption within the police. 

As a result, resentment within the police grew and in 1977 the police took to the streets and marched on the ICAC headquarters. The last thing te government wanted was to loose control of law and order and an amnesty was declared the next day. The ICAC was not to investigate any allegation of corruption that had occurred before 1 January 1977. 

The popular response was dramatic, and the people now came out on the streets. The Government’s credibility about its determination to fight corruption was badly damage and public support for the ICAC, collapsed overnight. 
The compromise that was reached was that the ICAC would not deal with corruption offences that occurred before 1January 1977, except in relation to –

(a) persons against whom a warrant of arrest was outstanding on [  date ];

(b) persons to whom allegations had been put that he had committed an offence covered under the new law.
(c) Facts which are considered by a special committee to be sufficiently serious to warrant action. 

So what are then issues at stake in Cambodia: (there are moral, practical and political issues at stake).  

- The public will support the anti-corruption authority only if the authority gains its trust and confidence. It is most important that the authority should aim to investigate every pursuable report of corruption made or referred to it. there is a popular expectation that the big fish will be held accountable for past misdeeds. (MORAL)
- The rich and powerful may feel threatened and may be in a position to block efforts to reform. The powerful may feel the need for guarantees that their future, so there is a need for a political compromise. But te risk of undermining the credibility of the new institutions is real. (POLITICAL)
Nigeria is a case in time. When President Obesanjo came to power he promised to take action against corruption. But the anti-corruption law voted in June 2000 prohibits the Independent Corrupt Practices Commission to investigate any cases that occurred before its establishment.  This is seen to have reduced its credibility.  

- since corruption was and still is endemic there is a real danger that a new AC body will be overwhelmed by numerous complaints about old maters. It will simply not be able to cope with the volume. This not only will restrict the agency’s capacity to investigate new allegation of corruption, it is also likely to seriously restrict its ability to deal with prevention and education. (PRACTICAL)
Delicate political issue!
What are the options:
1. Complete amnesty to the effect that maters that occurred before  certain date will not be investigated. A variant of this option is to declare that pre-amnesty matters will continue to be “investigatable” by the police. The police continue to be responsible for investigating matters that occurred on the police watch.
2. partial amnesty whereby serious cases can still be investigated and brought to justice.  If there is to be such an exception to the amnesty, what would be needed is a mechanism for deciding whether a matter that occurred before the operative date is so serious that it must be investigated. First, the person or persons making the decision must command public trust. Second, the decision must be made well away from the anti-corruption anti-corruption body itself. Third, the decision must be treated as final. Reassure the public that the decision was being properly taken by people it could trust. It could be a small committee of three prominent persons of integrity, selected perhaps from a group comprising the head of the judiciary, the leader of the legislature, the controller and auditor of public expenditure, a religious leader and a leader from the private sector or civil society.  
3. To initiate a process by which those coming forward within a certain time and who publicly admit their past acts of corruption will not be prosecuted. Furthermore, public forgiveness without restitution of the proceeds of the corruption would probably be unacceptable to the community.
4. To let the past take care of itself –dealing with cases from the past as, if and when they come to the surface. This option has the merit of avoiding a difficult decision that carries considerable political risk. But it leaves a cloud of uncertainty and the general public at a loss to understand how the past is being addressed. 
So let us now assume that we are a peer review committee that will discuss with the Cambodian authorities this delicate issue . based on your legal statutes and experiences, what would you suggest  to the Cambodian government? 

There is also a special case of amnesty that we may need to address and that is the practice of grating pardons. While amnesty shields people from prosecution, in the case of a pardon, there is an investigation, a prosecution and a conviction. 
For example, article 102 of the Constitution of the Slovak Republic head of State sometimes has the power to grant amnesty or pardon, as well as to reduce punishments inflicted by the court. 
By granting a pardon there is in fact an interference of the Executive Power in the sovereign sphere of the Judicial Power. This exceptional possibility therefore should be subject to a series of conditions that would prevent its incorrect use. This danger is particularly obvious in matters related to crimes of corruption, especially when serious corruption scandals involve persons in high political positions. 
This could be achieved by :

- establishing a list of crimes including the most serious cases of corruption that would be excluded form the right to pardon. In this way, the execution of any verdict of guilty resulting from these cases could not be prevented by any actual Executive through granting a pardon or amnesty.
- that pardons would not be granted when the sentencing court, considering the concurrent circumstances, declares its opposition to such granting.  
- that, as a manifestation of the respect for the public opinion and within fulfilment of general duties of the administration, it would be interesting to introduce an obligation that the Executive must adequately justify any granting of pardon.
An amnesty must be invoked or accepted only as a last resort, after considering

prosecution, etc.

3. An amnesty must be democratic in its creation.

4. It must not apply to those responsible for the worst crimes.

5. It should be given only to individuals for some considerations.

6. It must involve procedure.

7. It must be reversible if violations or comparable crimes occur.

8. It must provide an opportunity for any identifiable victims to question and challenge.

9. It must provide concrete benefit to victims, usually in the form of reparations.
Finally, there is a third form of pardon. And that is where the ACA itself decides not to proceed with prosecution. Trials for minor offences are costly. Caution for minor cases for which the offender makes a full admission have been found highly cost-effective in thanthe offender knows that he will be watched closely after being cautioned and few offend again.  

Principles: 
· Amnesty provisions need to be set out carefully in a written law. People need to understand the reasons behind it. Public discussion could therefore proceed the adoption of the law. 

· To any general amnesty there may be a need for exceptions – for the bigger corruption cases to be investigated and published. This will make the amnesty more palatable to the general public.

· The mechanism should be judicial in nature and should not be left in the hands of the politicians. 

· Any amnesty committee should comprise only people of high integrity who enjoy public trust.

Argentine

December 1990 – Menem grants a blanket amnesty to military officers and leftist insurgents involved in Argentina's "dirty war" of 1976 to 1983, freeing convicted criminals from prison and preventing prosecution of anyone else for their illicit activities.

August 2003: The upper house of rgentina's parliament, the Senate, has voted to abolish amnesty laws which protect members of the former military governments from prosecution for human rights abuses.
Chile:

the Amnesty Law, was published in the Diario Oficial legislative journal on April 19, 1978. It exculpates from criminal responsibility all persons who committed crimes, were accomplices in crimes or covered up crimes committed between the day of the military coup, September 11, 1973 and March 10, 1978, when the state of siege was lifted.

Since the advent of the first democratic transitional government in March 1990, human rights defenders have insisted that the law be repealed or amended, but all such initiatives have failed.

Excluded from the amnesty, which makes no distinction between common and politically-motivated crimes, are persons who faced charges for certain crimes at the time the law was dictated - crimes such as aggravated or armed robbery, abduction of minors, and fraud.

"Experience has shown that ...since the day it was published until the present, this law and its application by Chilean courts has achieved precisely the opposite. Not only has it divided the country deeper than it was at the time the law was enacted, but its very existence is an insurmountable obstacle for national reconciliation."
In 1989, the United Nations General Assembly determined that Chile's amnesty law infringes upon the right of victims of human rights violations to judicial redress. In 1997, the Inter American Human Rights Commission denounced the law as an infringement of judicial guarantees and a violation of the American Convention of Human Rights.

Sierra leone

The Lome Agreement (formally entitled “The Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of Sierra Leone“) signed on July 7, 1999, is the document by which the parties to the armed conflict in Sierra Leone formally agreed to end the war. Article IX of the Agreement requires that Sierra Leone not take any steps to prosecute the parties for acts committed during the war. More specifically, Article IX (3) says “To consolidate the peace and promote the cause of national reconciliation, the Government of Sierra Leone shall ensure that no official or judicial action is taken against any member of the RUF/SL, ex-AFRC, ex-SLA, or CDF in respect of anything done by them in pursuit of their objectives as members of those organizations since March, 1991, up to the date of the agreement.”
The grounds on which a party to a treaty can challenge its validity, apart from the ground that it is unlawful, include manifest violation of a rule of internal law of fundamental importance, error, fraud, corruption and coercion. The Appeals Chamber found that the grant of amnesty or pardon applies only

to a national criminal jurisdiction and cannot cover international crimes, such as crimes against humanity and war crimes covered in Articles 2-4 of the Statute, because those are crimes over which states may exercise universal jurisdiction. An agreement to grant amnesty in respect to international crimes is in breach of a State’s obligation toward the international community as a whole. “the United Nations holds the understanding that the amnesty provisions of the Agreement shall not apply to international crimes of genocide, crimes against humanity, war crimes and other serious violations of international humanitarian law.” With this decision it seems war criminals can no longer be assured they will be safe from international prosecution -- even with an amnesty agreement.
Casse of Peru. Fujimori

This begs this question: Should a government banish or pursue criminals in flight, or should it go on with the business at hand? The new President decided that an amnesty was not the right decision. The climate of corruption in the world lends credibility to this; amnesty lends itself to becoming condonement.
If we want a way out for development, we cannot forgive crimes such as those committed by Fujimori and Montesino. People must be aware that crimes cannot be committed with impunity.
Amnesty is a departure from the legal procedure and punishment.

It is a violation of principle.
The only category of persons, according to experts, in need of amnesty, are e.g. people who possess

considerable funds. The mechanism of elimination allows most people to be dismissed from consideration.
Russia: 2000

Russian tycoon Boris Berezovsky called for an amnesty on misdeeds relating to a chaotic and often corruption-tainted sell-off of state assets, saying the arrest this week of a Moscow media magnate showed that Russia needed a clean slate to protect a post-Soviet division of property… “Everybody who has been in business over the last 10 years may be a victim of this  system,” said Mr. Berezovsky…”We need to find a solution. The solution is amnesty for initial capital. We need to finalise the story of what happened.”.. He said that the absence of clear rules governing business in the early stages of reform and frequent changes in the law since had pushed businessmen into a grey area and left them vulnerable to prosecution if they fall foul of the Kremlin…All Russian businessmen,

he said, risk imprisonment.

Unlike most other crimes, (but in common with organised crime), corruption

offences usually have no obvious victim to complain. All those involved are

beneficiaries, and all have an interest in preserving secrecy.

There are also several reasons why private citizens should be able to sue in cases of corruption.

The first involves the potential liability of the state for the losses incurred by a citizen or

groups of citizens by reason of the actions of a corrupt official. For example, if the state can

be shown to have been negligent in its administration, then those who suffer a loss as a result

of a corrupt public procurement exercise may well have a substantial claim for compensation.

The Council of Europe’s 1999 Civil Law Convention on Corruption, to which many European

countries are signatories, provides:

Article 3 – Compensation for damage

1 Each Party shall provide in its internal law for persons who have suffered damage as a

result of corruption to have the right to initiate an action in order to obtain full compensation

for such damage.

Each Party shall provide in its internal law for the following conditions to be fulfilled

in order for the damage to be compensated:

(i) the defendant has committed or authorised the act of corruption, or failed to take

reasonable steps to prevent the act of corruption;

(ii) the plaintiff has suffered damage; and

(iii) there is a causal link between the act of corruption and the damage.

The Convention also requires that the state pay compensation where persons have suffered as

a consequence of officials acting corruptly in the course of their duties. Such a provision

would, of course, be an intolerable burden for a country where corruption was systemic and

widespread, but the provision does recognise the principle that the state which fails adequately

to protect those doing business with it, has responsibilities for the consequences
