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I.  BACKGROUND

The draft Anti-Corruption Law is in the final stages of preparation prior to entering the approval process in the Council of Ministers and the National Assembly.  Assuming that this law is enacted during the first half of 2006, a new Anti-Corruption Body (ACB) will be established by the Royal Government of Cambodia.


It is widely accepted that the ACB will require extended support from the international community, if it is to build up its capacity and achieve the objectives established for it under the above draft law.   It is also clear that the nation’s anti-corruption efforts cannot depend solely upon the work of the ACB, which itself will depend upon the effectiveness of many other processes within and beyond the Royal Government of Cambodia.

The purpose of this discussion paper is to consider ways in which Cambodia’s anti-corruption programme can be supported by the international community.  A prime target for support will be the newly-created Anti-Corruption Body itself, but the envisaged programme is expected to extend beyond this institution alone.  Indeed, one of the purposes of this draft conceptual framework is to assist in defining the scope of such assistance. 

The paper will be shared with the Royal Government of Cambodia, as well as the principal partners of the Government and UNDP who have shown an interest in this subject.  On the basis of this draft and taking into account all comments received, a full programme document will be developed for approval by UNDP.  While all potential partners will be consulted in this process, more detailed consultations will be undertaken with any donor which expresses the willingness to co-finance the envisaged programme. 

II.  SITUATION ANALYSIS

For the purpose of this paper, there is little need to elaborate extensively on the importance of the country’s anti-corruption activities.  The pernicious effect of corruption in the country has been widely documented.  Indeed, a persuasive case can be made that corruption represents one of the most important factors inhibiting the development of Cambodia since its nature is to undercut work in so many other areas.  This fact is recognised in the Government’s Rectangular Strategy, which puts the matter at the centre of its strategic priorities.  It is included as a central plank in the Governance Action Plan II, which spans the period 2005 – 2008.   It was further emphasised in the remarks made by Prime Minister Samdech Hun Sen at the opening ceremony of the Seminar on the Draft Anti-Corruption Law, held 16-17 August 2005. 

In summary, corruption undermines the ethics of the nation; distorts national policy making; undercuts government revenue and expenditure; weakens the delivery of government services to the people; and deters the foreign investment needed to create economic growth and employment creation.  Successful and sustainable human development – indeed, the achievement of the country’s Millennium Development Goals (MDGs) – depends upon the anti-corruption programme being successful.  

The centrepiece of the Government’s anti-corruption is the draft law on Anti-Corruption, which is in the final stages of drafting, prior to approval by the Council of Ministers and submission to the National Assembly.  The Government has indicated its wish for the law to meet international best practice in this field, and its intention to ratify the UN Convention Against Corruption (UNCAC) in due course.  To this end, the finalisation of the draft law has been undertaken with extensive consultation with a team of international experts in the field, as well as a process of national consultation which has included members of civil society as well as elected representatives and government officials.


The draft law provides for the establishment of a new Anti-Corruption Body (ACB) in the form of a Supreme National Council for Anti-Corruption (SNCAC) to establish policy guidance and a secretariat under the leadership of a Secretary-general, who will have executive authority. 
This new Anti-Corruption Body will have to be established from scratch, with a new budget, personnel establishment and office space.  It will have to recruit its staff; establish its own prioritised work plan and modus operandi; acquire the specialised skills associated with fighting corruption; develop its professional network nationally and internationally; and, most importantly, it will have to build its credibility within Cambodia, by being seen to discharge its responsibilities in a professional and objective manner.


The international community has expressed a keen interest in the success of the Anti-Corruption Body and its willingness to help it become established and build capacity.    Indeed, there is little doubt that the new body will require both moral and material support in its early days, as well as benefit from the experience of anti-corruption programmes elsewhere in the world.  
III.  THE FUNCTIONAL TRIANGLE OF 

AN ANTI-CORRUPTION PROGRAMME

International good practice would suggest that there are three indispensable and inter-related elements in a successful anti-corruption programme.  No single element can be successful without the other two, which in themselves depend on the other two.  A successful anti-corruption programme will result from a virtuous process of synergy and positive reinforcement.   
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These elements may be elaborated as follows:

(i) Enforcement: This comprises the cutting edge of the legal approach to reducing corruption.  It starts with investigation of specific cases and ends in the trial and conviction of the guilty parties. 
(ii) Prevention: This comprises the identification of the systemic causes of corruption and the systematic process of reducing the opportunities and vulnerabilities to corrupt practices.  In the private commercial sector, this would probably be termed “risk management”. 
(iii) Education and popular support:  This entails the nationwide communication of the objectives of the anti-corruption programme and the enlistment of people’s support for the work – and their participation where appropriate.


The current draft law on Anti-Corruption, which is expected to be approved by the National Assembly in early 2006 embraces all three elements and assigns the envisaged Anti-Corruption Body responsibility for leading all three of these processes.  In truth, however, there is a range of thematic programmes, the nature of which are outlined in Section IV below on which the success of the ACB will be dependent.   These can generally be classified as contributing to the prevention aspect of a successful anti-corruption programme.


Any comprehensive Anti-Corruption Programme must therefore take these supportive thematic programmes into account.  The following section seeks to delineate these thematic areas on which a successful anti-corruption programme depends.  Some of these areas are being fully addressed already, although they may each benefit from being reviewed through the lens of anti-corruption.  Others may need more sustained support than they are currently receiving.


At the end of this paper, as Section IX, a diagram seeks to give pictorial representation of this, by depicting both an outer circle, which embraces all such thematic areas, and an inner circle which identifies those that the present programme framework might seek to include.   This is a deliberately stylised representation.  The true picture is of considerable overlap and inter-dependence,


This diagram is followed by Section X, which is a matrix which seeks to blend these elements into one structure, indicating which donors are already supporting the various elements identified as part of the overall conceptual framework for anti-corruption activities. This matrix is deliberately structured on the basis of thematic areas, rather than individual projects.   An individual project listing would too complex and, in the opinion of the author, less illuminating.  With the international and local emphasis on harmonisation and alignment, donors are actively engaged in aligning their programmes, within the broad thematic framework, but in many areas this has fallen short of a complete sector-wide approach (SWAP).
IV.   INTERDEPENDENCIES AND SYNERGIES

The focus of the draft Law on Anti-Corruption is necessarily on the role and function of the new Anti-Corruption Body (ACB) which will be created.  However, it is clear that the ACB cannot achieve its objectives unless there is progress in a number of other fields.  A comprehensive anti-corruption programme must therefore be understood to include these other elements.


Following are some examples of these functional areas, which have been deliberately identified in general terms, since the programmes which address them are often many and overlapping.  These examples are:

· The Judiciary:  the ACB will only be empowered to investigate allegations of corruption and to assemble a case. Full enforcement of the law will entail the prosecution of these cases and their adjudication.  This will depend upon the effectiveness of the overall judicial system and be materially impacted by the Plan of Action for Legal and Judicial reform...
· Public service compensation levels: some forms of corruption in Cambodia can only realistically be eliminated when public service salary scales are brought into line with the real cost of living.  The work underway under the aegis of the Council for Public Administration Reform is therefore indispensable to the work of the ACB.  
· Public administration reform: a technocratic rules-based public service, with adequate education and training and a merit-based approach to recruitment, performance and advancement is indispensable for the delivery of development and other public services, as well as for the elimination of corrupt practices.
· Decentralisation and deconcentration: the process whereby government is decentralised and brought closer to the people it is intended to serve, is an essential pre-requisite for a reduction in corruption since it inter alia reduces the space between effective government and people. 

· Natural resource management, including land: the national management of the country’s natural resources, which includes government-granted concessions, is of great importance in Cambodia.  This also includes the documentation of land titles and dispute resolution.

· Social Accountability:  another theme of direct relevance to the elimination of corruption is the process of making government programmes more accountable to the people.  The Commune-Senkat Fund Accountability Working Group is a case in point.
· Public Financial Management: this includes expenditure management, budgeting, procurement, tax administration and internal auditing.  This process whereby such procedures are documented, streamlined and made more transparent and accessible is also indispensable to a reduction in corruption.
· Trade Facilitation:  similarly, simplifying, documenting and making more predictable customs administration, while essential to the promotion of economic activity and external trade, is also an essential supporting programme to the reduction of corruption. 
· Commercial Law:  this includes the regulatory framework, trade facilitation and commercial law. It is essential to reduce discretionary decisions and to introduce a predictable and stable environment in which private investment can take place. 
· Access to information:  A citizen’s access to information which affects his/her life is an important pre-condition, both for good governance as well as the identification of illicit behaviour. This includes an active, independent and investigative media.

Any anti-corruption programme must therefore take into account all these, and no doubt other processes.   Progress in these thematic areas is inter-dependent and synergistic.  A holistic view of the anti-corruption programme must take all of these into account.  On the other hand, the ground reality is that work is being done in all these areas, often with significant international encouragement and support.


For the purpose of this paper, therefore, it is not in itself either desirable or necessary for the multi-donor support to Cambodia’s anti-corruption programme to subsume these other, existing programmes, but rather it is necessary for it to ensure that:

· anything of significance is being addressed adequately and, if not, to fill the gap;
· all such programmes specifically take into account the anti-corruption angle and, if not, to provide support to ensure that they do so.

For the purpose of this conceptual framework, it should be noted that this will be addressed at the more detailed formulation stage.

V.  STRATEGIC OBJECTIVE OF THE ENVISAGED 

INTERNATIONAL SUPPORT PROGRAMME


It is suggested that the strategic objective of the multi-donor support programme be as follows:

“To provide practical and moral support to the various activities undertaken in Cambodia to reduce and ultimately eliminate corruption in the country.  This will include support to the Anti-Corruption Body, as well as a variety of thematic areas on which the success of the programme will also depend. “

The more detailed sub-objectives, together with their outcomes and outputs will require more detailed work.

VI.  THE CORE ANTI-CORRUPTION PROGRAMME – The Inner Circle

As currently conceived, the core international support programme for anti-corruption activities, namely the inner circle depicted in the diagram Section IX, would include the following elements:

· The Anti-Corruption Body (ACB):  This will include both institutional support to the fledgling body, as well as very specialised technical support in all three areas of investigation, prevention and information.  With regard to prevention, such specialised expertise will also be made available to programmes in the outer circle of anti-corruption activities, to apply an “anti-corruption lens” to their ongoing programmes.  This support would extend to assisting the Advisory Committees to the ACB, envisaged in the draft law.  It is also anticipated that the ACB will wish to develop an early, if limited, presence outside Phnom Penh.  If so, the programme should provide both encouragement and support to this.
· Judicial Reform: Although several donors are already supporting this sector, it appears that a more concerted and coordinated effort to strengthen the formal legal system may be required. This is a necessary complement to the ongoing preference of donors to support more local and informal approaches to conflict resolution.
· Media/Access to Information:  The programme would seek to provide some more impetus and coordination to existing efforts in this very important area.  No anti-corruption programme has been successful anywhere in the world without this element performing its watchdog role. 
· Support to Civil Society:  A grant modality, to provide support to NGOs working in the area of anti-corruption, would be included in the programme.  This would complement – and would have to be carefully coordinated with – existing flows of donor resources to this sector.  
· Individual Integrity Initiatives:  the author believes that considerable scope exists at the micro-level to regularise existing practices which might be termed “survival corruption”, by the introduction for example of a transparent local fee structure.  Anecdotal evidence suggests that this is a widespread phenomenon, which offers considerable scope and merits further investigation.  

This is not necessarily a definitive list, for two reasons: firstly, a more detailed exploration of some areas will be necessary to finalise the thematic elements of the programme; and, secondly, a degree of flexibility will be designed into the programme, to enable a responsive approach to emerging needs and opportunities within the overall anti-corruption activities.
VII.  MANAGEMENT ARRANGEMENTS

The management oversight for the proposed international support programme should take the form of a Programme Steering Committee, comprising the following:

· The UN Resident Coordinator/UNDP Resident Representative (Chair)

· The Secretary-General of the Anti-Corruption Body (Co-Chair)

· Two Senior Government Officials

· Two Members of the International Community

· Two Members of Cambodian Civil Society


Since the overall Programme will include but extend beyond the Anti-Corruption Body, the day-to-day management of the UNDP Support Programme would be managed by a Programme Manager located within the UNDP Office.


The overall programme would be executed by UNDP, on behalf of the international community.  Resources would be made available to the various national partner agencies and programmes in accordance with need and performance.

VIII.  PERFORMANCE MEASUREMENT

Any anti-corruption programme should seek to establish and measure performance criteria, against which its impact can be assessed.  It is very important to move beyond the anecdotal to some systematic form of measurement.  This is notoriously difficult in the case of an issue such as corruption which, by definition, is illicit and shadowy, resistant to precise measurement.  It is therefore suggested that this be addressed in three ways:
· An annual report by the National Corruption Body on the number of complaints received; the number investigated and sent for trial; the number of convictions secured.  Such an annual report would also include assistance provided to other agencies in terms of enhancing their own anti-corruption activities, as well  To these statistics would be added a qualitative self-assessment. 
· An annual survey of popular perceptions and attitudes to corruption in the country.  This should be undertaken by an independent body, preferably from Cambodian civil society.  It would build on the surveys that have already been undertaken in this area and, over time, this would develop a perspective on any change in key national parameters.
· The periodic Corruption Perception Index (CPI), which is prepared by Transparency International, an internationally recognised institution, which averages national surveys, such as that undertaken above, but which has the merit of assessing Cambodia’s relative performance in relation to other countries.
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X.  AN ANTI-CORRUPTION PROGRAMME MATRIX FOR CAMBODIA

	Functional

Objectives
	Thematic

Support
	Institutional

Objectives
	Multi-Donor Programme
	Other Relevant Donor Support

	I. Enforcement
	(a)  Anti-Corruption Body
	To build the capacity of the ACB to undertaken professional investigation of corrupt practices
	Yes
	Not applicable

	
	(b)  Judicial reform
	To build the capacity of the judicial system to manage, try and adjudicate corruption cases 
	Yes
	Several donors, including UNDP and World Bank currently provide support to local-level Access to Justice work. France and Japan support drafting of basic laws. Many NGOs work in area of informal conflict resolution.

	
	
	
	
	

	II. Prevention
	(a)  Anti-Corruption Body
	To build the capacity of the ACB to provide anti-corruption consultancy services to public bodies 
	Yes
	Not applicable

	
	(b)  Public service salary reform
	
	
	An extensive donor consortium, led by the World Bank address this issue.  This inter alia includes IMF, AsDB, AusAID and SIDA.

	
	(c)  Public administration reform
	
	
	Many donors contribute to this broad-based programme of reform.

	
	(d)  Public financial management
	
	
	A donor consortium, led by the World Bank, addresses this issue.  This includes AsDB, DANIDA, AusAID, DFID, EC, and SIDA.  GTZ supports National Audit Authority.

	
	(e) Trade facilitation
	
	
	World Bank addressing issue of customs simplification and the EC also addresses issues of WTO compliance.

	
	(f)  Commercial law
	
	
	AsDB addresses the SME sector, as well as banking and insurance. EC addresses agro-food industry.

	
	(g) Natural resource management, incl. Land
	
	
	DANIDA, DFID and World Bank are focussed on these issues.

	
	(h)  Decentralisation & deconcentration
	
	
	Numerous donors, including UNDP and DSFID, address this through the Seila programme and others.

	
	(i) Social accountability
	
	
	DFID and World Bank lead on this issue, which is also addressed by a variety of donors which support education and health services.

	
	(J)  Media/access to information
	
	Yes
	USAID/PACT seeks to address this.

	
	
	
	
	

	III. Education & Support
	(a)  Anti-Corruption Body
	 
	Yes
	Not applicable

	
	(b)  Nationwide Civil Society Organisations
	
	Yes
	Virtually all donors provide a measure of support to Cambodian civil society.

	
	(c)  Individual integrity initiatives
	To  support individual civil society initiatives intended to introduce transparency and honesty into micro situations 
	Yes
	


IX. Figure - The Inner and Outer Circles of International Support to Anti-Corruption Activities
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