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Introduction
This report is a brief description of the study visit made to Hong Kong by a delegation from the Royal Government of the Kingdom of Cambodia. The consultant’s role was to accompany and orient the Cambodian delegates during their visit to Hong Kong’s Independent Commission Against Corruption and other relevant authorities, to engage in discussion with the delegation and provide legal views on the draft Law on Anti-Corruption. 
Purpose of the visit

The study visit, lead by the Secretary of State of the Council of Ministers, in the company of the UNDP governance cluster programme manager and the consultant, was intended to broaden and deepen the delegation’s knowledge of different methods of fighting corruption and to establish operational contacts for the future. The visitors are listed at Annex A.
The course of the visit

The delegation reached Hong Kong on 25 September, met the consultant on 26 September and held a number of discussions with him at every opportunity, the main purpose of which was to discuss some aspects of the draft Law on Anti-Corruption. The visits to the ICAC, the Police and the Director of Public Prosecutions were successfully carried out on 27 and 28 September as arranged. The programme of meetings is at Annex B.

Assessment of the study visit

The warmth of the reception given to the Cambodian delegation in Hong Kong and the amount of technical knowledge conveyed enabled both objectives of the visits to be met. 

The visitors were not only able to see how different agencies worked but were able to compare, from their earlier visits elsewhere in the region, the merits and demerits of different approaches to similar problems. 

They were also able to obtain perspectives from outside the anti-corruption agency itself from an institution, the Hong Kong Police Force that had been the subject of anti-corruption efforts for many years. 
The opportunity to consider subjects such as the protection of witnesses, the role of advisory committees and the operation of certain corruption offences enabled the visitors to obtain a broader view of the fight against corruption.

Finally and equally importantly, valuable progress was made in the development of operational contacts that will be essential to the future effectiveness of the Cambodian anticorruption body. 

Aspects of the draft Law on Anti-Corruption

Certain aspects of the draft law were discussed with the delegation. Most of them had been raised during the consultant’s visit to Phnom Penh in March 2006 and the consultant takes the opportunity to repeat the advice contained in his report of that visit where the advice has not yet resulted in change in the draft law of September 2006.
The respective roles of the SNCAC and the Secretary General
The Council having a policy and strategy setting role and a supervisory role over the Secretary General, and the Secretary General being the executive arm of the Council and being accountable to the Council, it is important that those respective roles be kept separate and distinct. Among the functions of the Council listed in the draft law is the duty to “control …the implementation of vision and plan for fighting corruption by the General Secretariat.” The consultant suggests that that phrase should be replaced by “to provide strategy and policy guidance to, and supervise, the Secretary General”. 
He further suggests that the executive functions contained in the three following paragraphs of Article 23 of the September 2006 draft law should be transferred to the Secretary General:

“To take legal action to issue, following the request of the Secretary General, orders of temporary suspension, from work, for any government officials or those who involve in any crime of corruption.
Issue letter of order to public authorities, officials, citizen vested with an elective public office, as well as other people in the private sector involved.
To appoint, rotate or dismiss from work, all officials under its responsibility, following the request of the Secretary General.”
Also to be transferred to the Secretary General are the operational functions contained in Articles 44 and 45.
If it is accepted that the SNC is to have policy guidance and supervisory role and not an executive or directing role, it is not necessary for appointments as members to be full-time or salaried. The prohibition on holding any other position would not need to apply.

The status of the personnel of the General Secretariat

The status of the personnel of the General Secretariat is not clear in the draft law. They should not be civil servants under the disciplinary authority of any institution other than the anticorruption body. While they are serving in the General Secretariat, they should be regarded completely and exclusively as employees of the anticorruption body. The Consultant suggests that their status would be clarified by including an article similar to article 21 of the Law on Audit which reads: “The Auditor-General shall have the power to appoint, replace, apply sanctions and determine salaries, benefits and bonus of official and staff of the National Audit Authority.”
The operational autonomy of the anticorruption body

The consultant is pleased to note that the operational autonomy of officers and agents appointed to the General Secretariat has been achieved in part. It has not however been wholly achieved, and it is not clear why it should be necessary to require, as does Article 42, that they should be placed under the scrutiny and monitoring of the Prosecutor General, nor why he, and not the Secretary General, should exercise disciplinary power over them.
The role of advisory committees

The delegation was able to gain at first hand an understanding of the value of advisory committees in all three operational areas of the work of the ICAC. The consultant recommends that provision should be made in the draft law to allow such committees to be appointed. A clause in Article 24 along the following lines may be sufficient:
“Advisory committees of citizens from any sector of society may be appointed by the King(?) upon the nomination of the [SNC] [Secretary General] to assist the Secretary General in the discharge of his duties. The terms of reference of any such committee and the terms and conditions of appointment shall be determined by sub-decree.”
A fuller description of advisory committees, the respective roles and the terms and conditions of service of its members is at Annex C.
The autonomous resources of the anticorruption body

The third aspect of independence concerns the resources of the anticorruption body. Article 30 of the draft law says it is to have a “sufficient, timely and autonomous budget to effectively fulfil its role and responsibilities”. The consultant supports the suggestion of the IMF advisers that it should be made clear that the budget is to be voted by the National Assembly in the normal way, that the voted allocation should be transferred to the anticorruption at the beginning of each financial year and that the anticorruption body should manage that allocation and account for its management in the normal way. It may be helpful to suggest wording along the following lines: “The Council shall receive necessary resources from the government, to be specified annually in the Laws on Financial Management, and is also entitled to receive donations or assistance from international organizations. Funding received from outside the budgetary process shall be reported in its annual report.”
As regards resources from sources other than funds voted by the National Assembly, the consultant again suggests that it would be better if acceptance were approved by a body outside the ACB, perhaps one of the commissions of the National Assembly. The reason is that simply prohibiting donations or grants from individuals is insufficient protection from improper influence from entities that are not individuals. Furthermore a donation from an individual who has no connection with Cambodia might be properly acceptable. A further consideration is that the Council may not be the best judge of conflict of interest in its own cause.
Declaration of assets required of a suspect

As regards the other two points raised in the multilateral donors’ letter, the one concerning declaration of assets arose partly from the misplacing of a sentence in the English translation. In the case of a suspect who is not one of those persons required to make a declaration every two years, it is unnecessary to require every suspect, even in minor cases, to make a declaration and it is of little use to the investigation if the declaration is made only after the investigation. The consultant suggests that the Secretary General should require a declaration from such a suspect only in an appropriate case and that, if required, it should be made during, not after, the investigation.

The offence of illicit enrichment
In Article 57 “legal income” should be replaced by “official salary” in the first and second paragraphs. In the second paragraph after the words “in comparison to his or her official salary” there should be inserted the words “commits an offence punishable by a term of imprisonment from 2-5 years and fine of 4-10 million Riels and the unexplained assets shall be etc.”
A gift offence
It should be an offence for any public official simply to ask for or accept any gift that is unauthorised. The offence should be less serious than bribery. The head of the public service would, by appropriate general or specific permission, authorise the acceptance of gifts in certain circumstances.
Sports officials

Consideration should be given to making the offering or giving of a bribe to, or the soliciting or acceptance of a bribe by, a sports official an offence.

A limit on the term of appointment of the Secretary General
The consultant suggests that a single, non-renewable term of 5 years for the Secretary General would be appropriate.
Private sector corruption

In Articles 58 and 59 the word “employee” should be followed by “or agent” and the word “employer” by “or principal” to ensure that an agent who is not an employee is covered by these provisions.

Investigating offences connected with corruption and access to bank accounts

Earlier discussion with the MONASRI drafting team reassured the consultant on two matters. First, the drafting team believed there was no doubt that the anticorruption body’s mandate enabled it to investigate offences suspected to have been facilitated by corruption, for example trafficking or fraud. That view should be confirmed
Second, in the drafting team’s view there was no doubt that the anticorruption body could access bank accounts without first obtaining a court order. Both matters are important for the effective investigation of corruption. As previously advised, the Secretary General should also be able to authorise a general request to all banks in Cambodia asking whether an account in the name of a particular individual is held. The draft law should make that clear.
Duty of confidentiality
In Article 78 the consultant suggests that after the words “sources of corruption information” should be inserted “,the fact of any investigation or any detail thereof” because it is not only the source of information that needs protection but also the integrity of the investigation and the reputation of any suspect. 

Obstruction etc

In Article 79 the prohibition should apply not only to the officers listed there but to any person.

Making false allegation

It is important that this offence should arise only where the complainant makes a false complaint that he knows is false. The words “and defamatory leading to useless investigation” should be omitted as unnecessary and counterproductive.

Money laundering. 
The offence in Article 61 of supplying a false document to hide the proceeds of corruption should apply also to the making of such a document.
Bribery of voters. 
It should be an offence to bribe a voter in any election. If this offence is not contained in the law relating to elections, it should be put in this draft law.
Presumption regarding property held by relative or associate of accused. 
If property held by a close relative or associate of a person accused of unjust enrichment was transferred to that person by the accused, the court should be able to presume, in the absence of evidence to the contrary, that the property is still under the control of the accused.  The reason is that accused persons often try to conceal their unjust enrichment by transferring property to someone close to them.

Protection of informants. 
It should be an offence not only to try to prevent a person from providing information on corruption but also to threaten, intimidate or discriminate against a person who has already provided such information.

Protection of informants from identification in court. 
This draft law should prohibit the identification in court proceedings of any informant who is not a witness. No question should be put to a witness that could reveal the identity of such an informant and, if put, the witness should not be required to reply.

Evidence. This law should provide that in proceedings for any offence under the draft law the fact that the accused had property disproportionate to his known sources of income for which he can give no satisfactory explanation can be taken as supporting the testimony of any witness that the accused solicited or accepted a benefit and that the benefit was solicited or accepted as an inducement or reward. For these purposes, an accused is to be presumed to be in possession of property where that property is held by another person who, in view of his or her relationship to the accused or in view of any other circumstances, is reasonably believed to be holding that property on behalf of the accused or as a gift from him.

Jurisdiction of Cambodian courts. The jurisdiction of the Cambodian courts over offences defined in this law should explicitly be stated to extend to all acts done in Cambodia, all acts done on board an aeroplane which is registered in Cambodia or a ship registered under the flag of Cambodia and all acts done by Cambodian citizens abroad.

Laws inconsistent with the Law on Anti-Corruption. An article is needed that perhaps says: “For the purposes of this law, this law prevails over any other law that is inconsistent with it”. Abrogations or repeals of other laws may not be desirable since they will presumably continue to be needed for other purposes.
Implementation matters for the Royal Government’s consideration

The consultant believes that the Royal Government will wish to consider the following matters as the preparation of the draft law nears completion:

Government task force 

Establishing and operationalising the anticorruption body will require time and detailed planning. This process could begin before the enactment of the law and should start with the selection of the Council members who will then need to focus on selecting the Secretary General, identifying suitable premises and preparing an initial budget for supplementary allocation. A small task force headed by a senior member of the Council of Ministers would drive matters forward as soon as it is appointed.

Issues consultation 
Public support being essential to success against corruption, a consultation of the leaders of the community at national, regional and district level would inform the community of the Government’s plans, educate the community about the issues that arise in fighting corruption and elicit community responses to those matters. It could also be an effective way of informing the public about the effect of the proposed law in drawing a line under the past. Such a consultation should be carried out by an independent international
 institution on behalf of the Government and in close cooperation with the small task force referred to the previous paragraph. It could be completed well before the anticorruption body becomes operational.

The process of identifying and selecting candidates
The process of identifying and selecting the members of the Council could be lengthy. The process of subsequently seeking suitable candidates for the post of Secretary General could also be lengthy. The suggested task force could start these processes before enactment of the law and could consider advising the constituencies which are to select the Council members on the timetable to be observed. When appointed, the Council members may wish to consider the merits of openly advertising the post of Secretary General. 
Understanding the job in hand 

The designated, if not formally appointed, Council members may wish to discuss with an experienced and independent adviser what the tasks entrusted to them entail. This process may assist them in their selection of the Secretary General. The same process may assist the Secretary General when he has been designated, if not formally appointed. The Deputy Secretary General and the heads of the operational departments of the General Secretariat will need to follow the same process if they are properly to prepare for the operationalisation of the anticorruption body.
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Annex B

	Time
	Event & Programme
	Venue

	27 September 2007 a.m. – Operations Department

	0930 - 1015
	Received by Ms Rebecca LI, Assistant Director/4 and Operations facilities touring 


	G/F, Murray Road Car Park Building (MRCPB)
Operations facilities

	1015 - 1100
	Briefing on the work of the Operations Department by Mr Francis LEE, Director/Private Sector 


	Directorate Conference Room

	1100 - 1200
	Briefing on Witness Protection by Mr Jeremy LO, Assistant Director/3 and Mr Eric YANG, Principal Investigator/N Group


	Directorate Conference Room

	1200 – 1300
	Briefing on Anti-Corruption Laws by Ms Bessie HO, Principal Investigator/M Group and Mr M Burley, Chief Investigator/M1


	Directorate Conference Room

	1300
	Lunch break


	 


	Time
	Event & Programme
	Venue

	27 September 2007 p.m. – Corruption Prevention Department

	1430
	Greeting and overview of the work of Corruption Prevention Department by Mr Thomas CHAN, Director of Corruption Prevention


	Conference Room A, 25/F Fairmont House



	1500
	Briefing on Civil Service Integrity and Conflict of Interest by Mrs Jean AU-YEUNG, Assistant Director/Corruption Prevention 2


	-ditto-

	1630
	Q&A session


	-ditto-

	1700
	End of Day 1 programme


	

	28 September 2007 a.m. – Community Relations Department

	0930
	Greeting and overview of work of the Community Relations Department by Ms Erika HUI, Director of Community Relations


	Conference Room A, 25/F Fairmont House

	0945
	Briefing on Mass Media Programme by Mrs Vanessa SO, Principal Education and Mass Communications Officer


	- ditto -

	1030
	Briefing on Civil Service Integrity Programme by Ms Patricia LUI, Ag. Programme Coordinator (Public Sector)


	- ditto-

	1100
	Travel to the Hong Kong Ethics Development Centre (HKEDC)


	Transport to be provided by ICAC



	1130
	Briefing on the operation of Regional Offices and work of HKEDC by Mr Raymond NG, Executive Director of HKEDC


	HKEDC

	1230
	End of programme in the ICAC


	

	1300
	Lunch break


	


	Time
	Event & Programme
	Venue

	28 September 2007 p.m. – Hong Kong Police & Department of Justice

	1430
	Briefing by Mr FUNG Siu-yuen, Deputy Commissioner of Police on the work of the Hong Kong Police Force


	Police Headquarters

	1600
	Travel to Department of Justice at Queensway Government Offices


	Transport to be provided by Police

	1630
	Briefing by Mr Ian McWALTERS, Senior Counsel, Deputy Director of Public Prosecutions, together with Mr Alain SHAM, Senior Assistant Director of Public Prosecutions, and Mr Alex LEE, Senior Assistant Director of Public Prosecutions, of Department of Justice


	Queensway Government Offices

	1800
	End of visit programme


	











Annex C
Advisory Committees
The General Secretariat must win the trust and confidence of the public if it is to succeed. One of the best ways of doing that is to let people see that the General Secretariat is doing its job honestly, competently and fearlessly, and is not abusing its powers.

Furthermore the advice of citizens experienced in various walks of life provides invaluable help to the General Secretariat in each of its main fields of operation – investigation, prevention and public relations. 

The General Secretariat therefore has three advisory committees of citizens selected for their experience and expertise. How these committees are appointed and how they work in practice, their size, function, composition, qualities of the members, their terms of appointment, selection, method of working and cost are set out briefly here. Their functions are then specified in more detail in relation to the specific departments of the General Secretariat.

The three committees are the Investigation Advisory Committee (IAC), the Community Relations Advisory Committee (CRAC) and the Prevention Advisory Committee (PAC).  
Investigation Advisory Committee

The IAC’s main job is to advise whether an investigation that does not become a court case should be closed. The great majority of investigations do not end up in court, either because the informant’s suspicions were mistaken or because there is not sufficient evidence. It is vitally important that the public should have confidence that the allegation has been thoroughly investigated and that the matter can properly be closed. 

On behalf of the public the IAC considers a report of the investigation and the recommendation by the investigating officers of no further action by the General Secretariat and decides whether to advise acceptance of the recommendation. 

The IAC’s other job is to monitor the progress of investigations to make sure they move along with all reasonable speed. Obviously it is in this committee that the largest amount of confidential information is considered. The IAC has up to 10 members. 

The Community Relations Advisory Committee

This committee has up to 10 members. It assists in the work of the Education Department of the General Secretariat. The work has two distinct parts - educating people about corruption and developing public support – and two distinct ways of doing it – mass communication and face-to-face contact. The CRAC therefore needs educators and communicators. Its job is to provide expert advice in these areas. 

The Prevention Advisory Committee

This committee assists in the work of corruption prevention done by the General Secretariat’s Prevention Department. The work involves examining systems and procedures and recommending changes that minimise corruption opportunities and improve the efficiency of the systems. The job of the PAC is to advise on priorities, to consider the draft recommended changes and to advise the SG whether the recommendations should issue to the “client” department or ministry. 

Confidentiality or publicity is primarily a matter for the client, so again, members of this subcommittee work under rules of confidentiality, even though the information may be less sensitive. The PAC has up to 10 members. 

Composition, qualities and service

The membership of the three committees and the method of appointing them are decided by the SNC or the SG. Each operational department of the General Secretariat puts forward a list of candidates from which the SNC or SG selects the number required to be appointed. The SNC or the SG submits the list of selected candidates to the Office of the King and invites him formally to appoint them. 

Some members are appointed ad personam, namely as individuals, not as representatives of a particular organisation or institution even though they may be chosen from a particular sector of the community. Others are members ex officio, namely because they occupy a particular position in the public administration, for example the Secretary General of the Ministry of the Public Service, the Commissioner of Police or the Prosecutor General. Other ex officio members are one or more of the General Secretariat directorate. For the time being, the three committees are chaired by the SG.
The IAC needs sensible people who are independent-minded and who can be trusted not to divulge sensitive information. The ex officio members are the Commissioner of Police, the Commander of the Gendarmerie, the Prosecutor General and the Secretary General of the Ministry of the Public Service. The General Secretariat’s Director of Investigation is in attendance.
The CRAC needs experts in getting the message across and in attracting a positive response. The ex officio members are the Secretaries General of the Ministries in charge of education and public information, the General Secretariat’s Director of Investigation and Director of Prevention. The Director of Community Relations is in attendance

The PAC needs people experienced in business and public administration who understand how systems can be dishonestly exploited. The ex officio members are the Secretary General of the Ministry in charge of the private sector, the Director General of the State Inspectorate General and the General Secretariat’s Director of Investigation and Director of Public Relations. The Director of Prevention is in attendance.
Unpaid service to the community is certainly not unknown in Cambodia and there is no doubt about its advantages. It appeals to people who are committed to the cause, who are prepared to donate their time and expertise to the general good, and who are not doing it for the money. It saves taxpayers’ money and it limits the amount of service that can properly be asked of anyone. This is the sort of service obtained for the General Secretariat’s committees from the outset. The right people are attracted by this kind of service to the public. Service on the General Secretariat’s advisory committees is therefore unpaid.

Members are asked to serve for a period of 12 months, renewable if desired up to a maximum of 6 consecutive years. They are appointed in a way that recognises the status of the position and their standing in the community. That is why the King is invited to appoint them. Their appointment is suitably publicised. They are not to be overburdened, preparing for and attending a 2-3 hour meeting once a month being the maximum that should be asked of any of them. Though unpaid, they are reimbursed the cost of travelling to and from meetings. The presence of six members constitutes a quorum.

Criteria for appointment 

Age, gender and social status are irrelevant. What counts is integrity, experience, common sense and commitment. Candidates come from a wide range of occupations and from many sectors of the community. Finding suitable names is a continuous process carried out by the departments and branches which work with the committees. The process includes consulting community organisations, and the public are invited to make their suggestions. Candidates for nomination go from the SNC or SG to the Office of the King.
Servicing the committees

The advisory committees of the General Secretariat are serviced by General Secretariat personnel, who are responsible for meeting schedules, agendas, circulation of material in advance and minutes of meetings. Meeting dates are fixed 12 months in advance so that committee members can incorporate them into their busy schedules. Draft reports and recommendations seek the specific advice of members. Meetings are kept as short as possible and occur no more often than once a month so as not to overburden committee members.

Rationale

While the SG remains responsible for making the decisions, he is greatly assisted in the different aspects of his work by advice from the SNC and these committees of citizens. These bodies have a number of advantages. 

First, at general policy level a small group of prominent members of the community, meeting regularly with the General Secretariat provides respected advice on the shape and direction of the campaign against corruption and on personnel employment matters. 

Second, respected citizens with relevant experience voluntarily provide valuable advice on specialised topics for each arm of the strategy. 

Third, all these committees represent the community, demonstrate community involvement, provide wise advice and, most importantly, monitor the conduct of the General Secretariat on behalf of the community. 

If public support in the fight against corruption is vital, this form of public involvement is the key to building that support.

Further information

Specific information about the terms of appointment, terms of reference and method of working of the three advisory committees follows below
Terms of appointment for members of all committees

Appointments are made by the King on the recommendation of the SNC or SG for a period of 12 months, renewable 5 times if desired for a maximum of 6 years’ service. 

Members are appointed in their own right, sometimes from particular sectors, and not as representatives of any body.

All committees are chaired for the time being by the SG.
Investigation Advisory Committee (IAC)

Terms of Reference

1. To receive from the General Secretariat information about all complaints of corruption made to the General Secretariat and progress reports on the manner in which the General Secretariat is dealing with them.

2. To receive from the General Secretariat reports on the investigations the General Secretariat has completed and to advise on how those cases that are not liable to prosecution should be dealt with.

3. To receive from the General Secretariat reports on investigations which have lasted more than 6 months.

4. To receive from the General Secretariat reports on the number of, and justification for, search warrants authorised by the General Secretariat.

5. To receive from the General Secretariat reports on the results of prosecutions of offences within the General Secretariat’s jurisdiction and of any subsequent appeals.

6. To advise the General Secretariat on what information revealed by investigations into offences within its jurisdiction should be passed to Government departments or public bodies, or other organisations or individuals, or where, in exceptional cases, it has been necessary to pass such information in advance of a meeting of the IAC, to review such action at the first meeting thereafter.

7. To advise on such matters as the General Secretariat may refer to the Committee.

8. To report annually on its activities to the SNC 

Composition

10 members of standing in the community who can be trusted not to disclose confidential information, of whom:

a) the chairman is, for the time being, the SG;

b) the other ex officio members are the Commissioner of Police, the Commander of the Gendarmerie, the Prosecutor General and the Secretary General of the Ministry of the Public Service.

Method of Work

Meeting once a month for 2-3 hours to advise on reports received before the meeting.

Community Relations Advisory Committee (CRAC)

Terms of Reference

1. To advise the General Secretariat on measures to be taken to foster public support in combating corruption and to educate the public against the dangers of corruption.

2. To receive reports on action to be taken by the Community Relations Department of the General Secretariat in pursuance of 1 above.

3. To monitor community response to the General Secretariat’s work and public attitudes towards corruption in general.

4. To advise on the relationship between the General Secretariat and the press.

5. To report annually on its activities to the SNC.

Composition

10 members of experience in the fields of public relations, education, media, community organisations, the public service and business, of whom:

a) the chairman is, for the time being, the SG; 

b) the other ex officio members are the Secretaries General of the Ministries in charge of education and public information, the General Secretariat’s Director of Investigation.and Director of Prevention. 

Method of Work

Meeting once a month for 2 hours to advise on the Community Relations Department’s action plans and on specific items in that plan.

Prevention Advisory Committee (PAC)

Terms of Reference
1. To receive reports from the General Secretariat about practices and procedures of Government departments, public bodies and the private sector which may be conducive to corruption and to advise the General Secretariat on what areas should be examined and the degree of priority to be accorded to each;

2. To consider recommendations arising from such examinations and to advise the General Secretariat on further action to be taken; 

3. To monitor action taken to implement recommendations made on the advice of the General Secretariat.

4. To report annually on its activities to the SNC. 

Composition

10 PAC members of experience in administration, business and the professions, of whom:

a) the chairman, for the time being, is the SG;

b) the other ex officio members are the Secretary General of the Ministry in charge of the private sector, the Director General of the State Inspectorate General and the General Secretariat’s Director of Investigation and Director of Public Relations.

Method of Work

Meeting once a month for 2-3 hours to receive General Secretariat reports and to advise on draft assignment reports delivered before the meeting.
�Again, I think it will not fly when we suggest to have this consultation conducted by independent firm.  Could we revise this sentence to read”the government should task MONASRI or Supreme Council for State Reform to carry out this consultation in partnership with an independent international institution.
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