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CASE STUDY  - WHISTLEBLOWER LAW IN AUSTRALIA

In the past decade Australia has undertaken significant modernization of its economy, civil services, and governance regimes, at both the State and Federal levels of activity. Australia's system of government and public administration is arranged generally along the lines of British institutions of government, with an elected Parliament, independent judiciary and prosecution system, an independent professional civil service and comprehensive independent audit and other oversight functions at each level of government. The doctrine of the Separation of Powers, although not Constitutionally provided, is closely observed by convention. The Rule of Law is assumed to be fundamental and rarely becomes an issue, except in (relatively rare) cases of police or (even more rare) judiciary corruption.

Until the 1970s there was little concern by governments about corruption in either the public sector or the private sector, either federally or in the States. While some conduct in the business world regarded as corrupt was dealt with as a criminal matter under the Crimes Act or the Corporations law, Australia's first prosecution in a century for the offence of 'secret commissions' took place as recently as the 1990s. It was not until the mid-1980s, following US experimentation with Whistleblower protection, and the establishment of the Hong Kong ICAC, that Australia's governments began to consider the problem at a policy level.  Even then the focus of attention was at the State and Local Government level. Corruption in the police services and corruption in local government contracting and land development were particular concerns.  

Generally speaking, civil service corruption in the states was relatively insignificant until the late 1990s, when deregulation and opportunities for privatization of public sector functions provided scope for relationships with business and the private sector which had until then been unavailable to the great majority of public officials. At the federal level the picture was significantly different. Despite the activities of a small and vocal lobby group from the late 1970s, the various national governments (whether conservative or social democrat), were not prepared to consider the issue of Whistleblower protection seriously, despite a number of Parliamentary and other inquiries into the matter from 1975 to 1990. The federal level of government still in has no Whistleblower Protection law in place. 

At the federal level a range of comprehensive transparency and accountability processes and institutions has been in place and functioning effectively at least since the late 1970s when the New Public Management reforms programs began to be introduced in Australia. An effective Ombudsman, Parliamentary Committees, Judicial Review legislation, an Administrative Appeals Tribunal, and the Auditor General all served to make public officials and government agencies accountable for their decisions, and a new US-style Freedom of Information opened the civil service to public scrutiny for the first time in 1982.  

The free national media were significant users of the transparency laws to investigate and publish stories about alleged civil service and Ministerial wrongdoing. Even with the new pro-transparency laws in place, the media continued to receive 'leaks' from civil servants of government information and documents concerning wrongdoing, 'sleaze', and policy failure at both state and national level.

At the national level the second reason for the general lack of concern about official corruption seems to have been a consequence of a political system whereby (with the exception of the Health and Defense portfolios), the majority of government revenues collected at the federal level are dispersed to the States and Local governments for expenditure on programs.  It is thus the case that the major opportunities for corrupt conduct occur at state and local government levels, although there heave been concerns, and a number of scandals, based on conflicts of interest rather than real corruption, even in federal agencies.

At the end of the 1980s, the only special-purpose institutions in Australia directed towards the fight against corruption were the ICAC in New South Wales, and the equivalent Criminal Justice Commission in Queensland.  Under the relevant legislation, persons who made disclosures of official wrongdoing including corruption to either the ICAC or the CJC were protected from the consequences of so doing which might be inflicted upon them in retaliation for their providing evidence to the Commission.  This protection was in effect a version of the traditional protection available under Parliamentary Privilege to a person giving evidence to a parliamentary committee, so in that sense the protection of a public interest disclosure to the Anti-Corruption Commissions was not new, and was not controversial. The ICAC and CJC laws came to be regarded as in effect Australia's first Whistleblower protection laws.  

The development of the Queensland approach is the focus of the remainder of this study.

In 1987 in Queensland, the then conservative government became increasingly the target of media pressure focused on alleged police corruption. Broadly it was true that Queensland was religiously and politically conservative, and little concerned about the doctrine or the practice of the Separation of Powers or the niceties of Westminster-style accountable parliamentary government. By contrast the urban electorates were generally more highly educated, white-collar employed, younger, and more critical of governments and corruption in government.

Scrutiny of the state government by the media and especially the independent national broadcaster, the Australian Broadcasting Corporation, reached such a level that the government was forced to institute a Commission of Inquiry into alleged corruption in the state police service, despite its continuing denials that corruption was occurring.  The government, under considerable public pressure, later agreed to extend the Commissioner's Terms of Reference to include a much wider range of corruption and governance issues for scrutiny, including the electoral system itself, the need for Freedom of Information law, the need for Whistleblower protection law, and the need for a complete review of the ethical standards of public administration and public officials, both elected and appointed. 

The Australian Broadcasting Corporation and other media had been significantly assisted in their scrutiny of the Queensland government by a number of Queensland whistleblowers, who had disclosed wrongdoing over a period of years, involving Ministers and officials. The whistleblowers in several cases were serving public officials and police officers.

In particular, one of the whistleblowers had been protesting the government's record of exploitation of the environment  - especially the natural environment  - which by the early 1980s was starting to be seen by many citizens as a potentially valuable source of attraction to local and overseas tourists.  In the mid-1980s this whistleblower was prosecuted [and ruined, his career as a teacher effectively terminated] by the state Premier in a personal defamation action, which the Premier funded from the public purse. Many ordinary citizens were outraged by what was seen as political self-dealing.

It was generally known that many other teachers and public servants were penalised in various ways for demonstrating sympathy for the political party in opposition, or for criticizing the government or its policies. Transfers of employment to adverse regional locations, or loss of promotion prospects, were not uncommon.

Many other whistleblowers were threatened or actually victimized by other officials or political operatives connected with the government, or by the state police, either directly or through their agents.

By the end of the Commission's inquiry in August 1989, the parliamentary Opposition began to appear for the first time in many years as a credible alternative to the incumbent government.  Going into the election due in November 1989, with the Commission of Inquiry due to report in late 1989, both major political parties undertook publicly as part of their election campaigns to implement the findings of Inquiry fully, even thought the findings were then not known.

The Commission published its findings in September 1989, portraying a picture of endemic corruption involving the Police at the highest level, and in some aspects of public administration. A number of former Ministers and other senior officials involved in significantly corrupt conflict of interest and situations were identified, and large-scale concerns about integrity in the police service and public administration were made public for the first time.

One of the last acts of the outgoing government was to establish the Criminal Justice Commission, as recommended by the Commission of Inquiry, in terms similar to those of the New South Wales and Hong Kong ICACs. The establishing legislation for the CJC  included extensive powers to protect whistleblowers who made disclosures of corruption to the Commission, but there was no general Whistleblower protection for persons making disclosures to other oversight institutions.

As a result of the elections in November 1989 the conservative government was removed from office and replaced by the democratic socialist (politically centre-Right) opposition party.

Prosecutions by the independent office of the Director of Prosecutions followed: four former Ministers of the former government were eventually jailed, essentially for misuse of public funds and abuse of public office, together with one Judge. The Police Commissioner was also jailed, for 14 years, for official corruption. A very large number of police officers were also prosecuted or disciplined, and dismissed, for various forms of corruption.

The incoming government immediately came under pressure from a well-organized and vocal civil society group, the Whistleblower's Action Group, which was affiliated with a national whistleblowers action lobby.  It was argued in the media that the incoming government owed its recent success at the elections to whistleblowers who had provided evidence of wrongdoing by the previous government over a period of a decade or more, and that evidence had been instrumental in changing public opinion against the previous government.

While there was some truth in this claim, it was also true that the Commission itself had consciously performed a major function in educating the public at large, through the national broadcaster and other media, about the extent of corruption in the State, and the adverse effects on ordinary citizens of corruption in government.

As recommended by the Commission of Inquiry, the incoming government established a new reform body in December 1999 - the Electoral and Administrative Review Commission (EARC) - to progress a very large list of civil service and public governance reforms identified by the Commission's report.

In recommending a comprehensive Whistleblower protection regime, the Commission promoted the idea that the purpose of such a regime was to encourage the disclosure of wrongdoing by public officials. The EARC focused strongly on electoral law reform, ethics and integrity in the public sector, and Whistleblower Protection. The EARC hired a range of mostly young, reformist, professionally qualified, civil servants who were in turn advised by selected academic experts from universities around the country to progress its work.

Significantly for the whistleblower protection project, the review of ethics and integrity matters in the civil service focused in particular on what became known as "professional ethics for bureaucrats" and the identification of "Role Ethics" in the context of constitutional and accountable institutional governance, rather than on personal virtue, as the basis for the new ethics code for the civil service

This conceptual framework was instrumental in the EARC's decision to take a fresh approach to whistleblowers who genuinely disclosed wrongdoing by public officials.  The commission early recognized that the major problem was that of the relationship if any which was to exist between the whistleblower who had made a disclosure, and the substance of the disclosure itself.  The key policy issue in developing the draft model law was therefore the problem of how to effectively protect whistleblowers from victimisation or reprisal, a problem which had not been fully solved by earlier U.S. approaches.

The EARC recommended a comprehensive framework of protections, which was adopted in simplified form by the Government and passed in late 1994. 

The major reason for this decision to reduce the range of matters about which a protected public interest disclosure could be made was the Government's expectation that, as there had been little significant experience of the operation of a comprehensive whistleblower protection  in any jurisdiction in Australia, caution would be appropriate.  

By 1994, a number of Australian states had adopted parallel provisions in their own state laws which closely followed the original proposals in Queensland.   The South Australian model became one of the major models for the 1998 law in the UK.

The provisions of the Queensland Whistleblowers Protection Act are as follows.

Whistleblowers Protection Act 1994
In essence, the Act protects public officials from reprisal for making a "public interest disclosure". Constraints apply both to the matters about which a protected disclosure may be made, and the procedures for making such a disclosure. Disclosures to the media are not prohibited, but neither are they protected, in order to provide a proper balance of  consideration to the rights of those who might be named in disclosures. 

The motivation of the whistleblower is not a relevant matter, provided the disclosure is honestly believed on reasonable grounds to be true. What may be the subject of a protected disclosure is defined in the Act: government policy is not included. 

A wide range of protections and remedies, including comprehensive legal protections, appeal to the Commissioner for Public Sector Equity (seeking transfer of employment), and appeal to the Industrial Commission (seeking re-instatement), are available to a person who has made a protected disclosure. These provisions are set out generally in Part 5 of the Act. 

The Whistleblower Support Program of the State Criminal Justice Commission (equivalent to ICAC) is a separate process which functions to protect persons who make disclosures direct to the CJC under the Criminal Justice Act. The protections for disclosures which may be made to the Criminal Justice Commission under the Criminal Justice Act will not be affected by the new Act.

The Act creates a number of responsibilities for agencies in receiving disclosures and ensuring that reprisal action is not taken against a person who has made a disclosure. 

It should be noted that public sector entities are not required by the Act to investigate every disclosure they receive. However, a whistleblower may make the same disclosure to another 'proper authority' if they are not satisfied with the result of an initial disclosure. This process protects the agency from unnecessary work, and protects the process itself from abuse.

Records of Disclosures
Chief executives of public sector entities must ensure that proper records are kept of public interest disclosures received (clause 29 outlines the type of information that must be recorded).

Confidentiality
Public officers who receive or take action on disclosures must keep confidential the contents of disclosures received, except where it is necessary to disclose the information for an investigation or other specified purposes.  An officer who unlawfully discloses the information commits an offence (clause 55).

Referral to Another Agency
Disclosures received by public sector entities that concern another public sector entity may refer the disclosure to the other entity.  However, they must not do so if they consider that there would be an unacceptable risk to the whistleblower (clause 28).

Information to Discloser
If requested, public sector entities must give reasonable information to whistleblowers about action taken on their disclosures and the results.  This obligation is subject to the limitations outlined in clause 32.

Annual Report to Parliament
Public sector entities that are required to make an annual report to the Legislative Assembly must include in the report statistical information on the number of public interest disclosures received and verified (clause 30).

Reprisal Action a Criminal Offence; "Official Misconduct"
Under clauses 42 and 57, a public officer who takes a reprisal against a person for making a disclosure commits a criminal offence and a disciplinary offence of misconduct. A Principal Officer of a "unit of public administration" under the Criminal Justice Act is therefore required to report a reprisal or apparent reprisal to the CJC if the reprisal is sufficiently serious to constitute official misconduct.

Reprisal - Obligations and Liability
The provisions in relation to 'reprisal' are set out in Part 4, Divisions 3, 4 and 5. It is important to note that s.44 of the Act requires public sector organisations to "establish reasonable procedures to protect its officers from reprisals...".  Reprisal is essentially detriment to any person, including detriment to their career or emplyment because they made or are believed to have made, or may make, a protected disclosure. Threats of reprisal are taken as reprisal.

Reprisal by a public official is an indictable offence (s.41), and a civil action for damages may be brought against the official concerned (s. 43). The Industrial Commission or the Supreme Court may grant injunctions in relation to preventing alleged or expected reprisal action (ss.50, 51). 

Relationship to Code of Conduct
The ethics principles set out in the Public Sector Ethics Act  - Respect for the Law, Respect for Persons, Integrity, Diligence, and Economy and Efficiency,, are directly relevant to the provisions of the Whistleblowers Protection Act. The Integrity principle supports whistleblowing explicitly as the principled disclosure of Corruption, official wrongdoing, abuse of office, official misconduct, maladministration, fraud, conflicts of interest, etc.

False Disclosures

The Act provides for similar penalties to those for reprisal if a person makes a disclosure knowing it to be false - false disclosure is a criminal offence, and civil service disciplinary matter. There has been no significant abuse of the Act, and the number of disclosures made under the Act has decreased every year since it was introduced.

POLICY ISSUES

The key public policy questions in this case are: 

· what forms of conduct are to be defined as 'wrongdoing', and made subject to protected disclosure? 

· What forms of disclosure are to be protected?

· What forms of protection are to be provided?

· What tests does a person have to meet to qualify as a whistleblower?

· How is a protected disclosure to be made and to what person or agency?

· How is a protected disclosure to be handled by a person who receives it?

· What protections are to be provided against abuse of the protections provided by the Act?

· What constitutes 'reprisal' action ('victimisation') in relation to disclosure by a Whistleblower

· What penalties are to be provided in relation to reprisal?

· What accountabilities are to apply to the scheme of protection?

QUESTIONS - 

1 What advantages and disadvantages would a similar Whistleblower Protection law / Public Interest Disclosures Law have for your country / organization if such a law were proposed?

2  What changes would be needed to the basic law (outlined above) for it to be workable in your country / organization?

3 Dou you already have, or know of, effective measures which encourage the disclosure of corruption, official misconduct, maladministration, fraud, conflicts of interest, etc.

4. If you think that such a law would not be effective in your country / organization, what are the barriers to such a law being effective? How could these barriers be overcome.

Note: The Whistleblowers Protection Act and the Public Sector Ethics Act, are available from the website of the Queensland Office of the Parliamentary Counsel at www.qld.gov.au
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