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I. Introduction

1. This is the report of a study looking into and comparing the anti-corruption programmes of countries representing all continents and economic systems with particular emphasis on the Least Developed Countries (LDCs). The twin aims of this project are to assist UNDP and its staff in their work around the world towards the improvement of governance, increased transparency and implementation of international standards on the one hand, and to incorporate the findings into the final draft of the legislative guide for the implementation of the UN Convention against Corruption (UNCAC), which has now received all of the required ratifications
 and came into force on the 14 of December, 2005. Some countries examined here have ratified the UNCAC, while others have not.

2. The objective was to cover as many countries and regimes as possible in sufficient depth to allow for a meaningful comparative and country analysis. The project has focused on the following thirty four (34) countries:

· Afghanistan

· Armenia

· Bangladesh

· Burkina Faso 

· Cambodia

· China

· Croatia

· Ethiopia 

· France

· Gambia

· Georgia 

· Hong Kong

· Italy

· Kenya

· Lao PDR

· Lesotho 

· Liberia 

· Lithuania

· Malawi 

· Malaysia

· Mexico

· Moldova

· Mongolia

· Mozambique

· Nigeria

· Senegal

· Singapore

· South Africa

· Switzerland
· Tanzania

· The Netherlands

· Trinidad & Tobago
· Ukraine

· Vietnam

3. This report is accompanied by the 34 country extensive summaries in addition to all relevant legal texts available in English as well as other articles and reports relative to each country. The country summaries contain all available links to laws and documentation, so that readers can refer to the source for full access and subsequent updates. Press reports on corruption in each country are added in some cases for further context and a flavour of what is being reported in the media. Finally, contact information of persons working in each country is also provided where available.
4. In appendix to this report can be found three tables/spreadsheets. The first one summarizes the findings with respect to the three categories of provisions contained in the UNCAC – mandatory provisions, those States Parties must consider, and optional provisions. This matrix is intended also as an instrument aiding implementers in their effort to identify the areas where action is needed by priority and type of provision. The pertinent information from the first table is produced as appendix to the summary of each country. As implementation efforts are underway, it is likely that users of this matrix may wish to increase its detail and include two or more symbols for some UNCAC articles, which contain more than one obligation or suggestion.
5. The second table illustrates the progress and compliance of the thirty four countries regarding the mandatory provisions of the UNCAC. These constitute the top priority of all countries and implementers. Ineffective or lack of implementation of these provisions equals non-compliance with the UNCAC.

6. The third table summarizes areas where information was not available. This is important to know, because lack of information on some key provisions or AC tools undercuts one’s ability to assess the effectiveness of other rules and institutions that countries put in place for AC purposes. For example, if we cannot tell what mechanisms are in place in order to coordinate domestic agencies and bodies (UNCAC article 38), it is not possible to express a valid opinion on that country’s capacity to effectively prevent and prosecute corrupt acts or to offer international cooperation and to prevent the transfer of proceeds of corruption offences. This appendix, thus, offers an easy way to see in which countries and what areas we have substantial knowledge gaps.
7. These tables/appendices have been provided to the UNODC as a possible tool conducive to a more productive and effective process of monitoring the progress in implementing the UNCAC for the consideration of the Conference of the States Parties in December 2006. These appendices can serve as a conceptual basis for a larger and continuous project assisting the countries for self-assessment purposes as well as an aid to implementers in other countries and to providers of technical assistance around the world. For instance, it is conceivable (and highly desirable) for a monitoring instrument to offer some feedback to reporting countries and not be a mere bureaucratic process. It can be supplemented with media and NGO reports, parliamentary or other official debates, details on ongoing corruption cases, laws and measures in the pipeline, etc. 
8. This report, however, focuses on some general points, an outline of best practices and challenges revealed by the desk review of the above countries and feedback received from UNDP staff with direct experience in some of these countries. The main focus is on the mandatory provisions of the UNCAC and follows its structure and sequence of articles for ease of use.
II. General Points

9. It is essential to note that none of the countries examined here is currently (as of May 2006) in complete compliance with UNCAC (see appendix 1). Countries are not expected to follow every detail and suggested good practice flowing from the UNCAC, but even the mandatory provisions are not known to be fully implemented in any country examined (for several countries, our knowledge is imperfect and reflects the constraints of this particular project – it may be that France, for example, or South Africa have covered all mandatory provisions).

10. Full implementation of the UNCAC by both developing and developed countries is the only way to improve better governance globally, while enhancing a level-playing field for private and public sectors. It can be expected that the synergies and incentives for further and deeper implementation of the UNCAC will increase as countries ratify and practically implement its provisions.

11. The challenge facing any implementer and provider of technical assistance to any country is summarized in article 1 of the UNCAC, which states the purpose of the convention and the scope of the work lying ahead: 

(a) To promote and strengthen measures to prevent and combat corruption more efficiently and effectively;

(b) To promote, facilitate and support international cooperation and technical assistance in the prevention of and fight against corruption, including in asset recovery;

(c) To promote integrity, accountability and proper management of public affairs and public property

12. Effectively, the UNCAC reflects some of the best practices and lessons learned from AC initiatives over the years: without a comprehensive approach to which the international community, donor organizations, all parts of government, private sector and society are fully committed, the task cannot be accomplished. The project for many countries entails fundamental reform and re-organization of public and private governance. Without general good and legitimate governance, corruption can be expected to be a serious problem even if a given country happens to enjoy good money laundering laws or effective confiscation mechanisms.
13. While success examples can be found generally and in the sample of countries examined here and while these ought to be studied and emulated where possible, the applicability of specific laws, models, practices in other countries and contexts is neither automatic nor always desirable or helpful. What “works”, for example, in Hong Kong or Singapore, may be ineffective or counterproductive, if attempts are made to transplant them to large countries facing poverty or social conflict, undergoing different socio-economic transitions, characterized by different history, culture, legal or organizational traditions, etc
.
14. Other challenges to effective implementation include a non-transparent public sector (e.g., Bangladesh, China, Ukraine), a large bureaucracy (e.g., Vietnam), the lack of independent auditors (e.g., China), lack of security and stable state structures (e.g., Afghanistan, Ethiopia, Liberia), and the lack of transparent sanctions or prosecution of high level officials (e.g., Malaysia). International cooperation measures are not always properly addressed, making it hard for willing requested states to render the necessary assistance.
15. The magnitude and scope of the challenges in implementing the UNCAC are well recognized in statements and documents, but not always in practice. Implementers are advised to shun the thinking that one AC law can address all aspects and requirements on the convention. A set of laws, procedural and institutional arrangements are likely to be necessary in most instances
.

16. Donor organizations also underestimate in practice the challenges at hand. Although the need for technical assistance (TA) and support is widely acknowledged as well as required by the UNCAC (see articles 1, 60-63), current and anticipated demand exceeds the existing capacity. Yet, high quality TA and good understanding of national specificities is a pre-condition for the success of the entire enterprise.

17. Particularly less developed countries seek TA from multiple organizations at once (e.g, Armenia, Bangladesh, Indonesia, Mongolia, etc.). Coordination as well as quality controls are essential for such projects to succeed. The risk of not doing so include loss of momentum of AC programmes, immunity of serious offenders, waste of resources, popular and private sector disenchantment, creation of dysfunctional institutions, constitutional challenges, need for further legal amendments, and inability to coordinate and cooperate internationally. Prevention, legislative, procedural, institutional, and international cooperation issues along with private sector, civil society and asset return provisions relate to so many facets of society that this provides a, excellent opportunity to assist countries toward wide-ranging reforms conducive to good governance, respect for the rule of law and justice, economic growth and democracy. The risk is that if this is not done well, serious setbacks in all these regards can be expected. Limiting resources or underestimating the significance of the implementation of this convention therefore can be counterproductive.
18. This risk is far from theoretical (see summary on Malawi) or contained in the strictly AC area. As noted in the summary on Bangladesh, for example, because the government is so dependent on aid donors, there is a lack of domestic ownership over the policy agenda to reduce poverty and no democratic mandate for such an agenda
. Legitimacy and commitment to good governance can only flow from collaborative efforts that draw on and consolidate local support and societal initiatives.
19. Another general point concerns the clarity of terms and definitions used in legal and policy documents. For instance, care must be taken to specify who are domestic “public officials” or “authorized personnel”. Implementers should distinguish between acts that constitute criminal offences and civil or administrative violations. Finally, responsibility and sanctions against different types of rule-breaking must be clear too.

20. Definitions in domestic laws should follow those of the UNCAC. This will assist in attaining internal consistency and compliance with international standards and in satisfying the requirements of double criminality for the purpose of international cooperation.

III. Prevention

21. Article 5 of the UNCAC reiterates the wide range of activities indispensable for the prevention of corruption. It mandates the development and implementation of effective, coordinated AC policies that promote the participation of society and reflect the principles of the rule of law, proper management of public affairs and public property, integrity, transparency and accountability. All countries of our sample are active in this direction and are in partial compliance or in the process of developing their AC strategy. 
22. Many countries have acknowledged in practice the importance of a holistic anti-corruption approach, including legislation, independent anti-corruption bodies, political will, and civic awareness and involvement, in effectively combat corruption (i.e., Switzerland, Cambodia, Malaysia, Singapore, Croatia, Hong Kong, South Africa, Burkina Faso, Ethiopia, France, Lao PDR, Lesotho, Liberia, Malawi, Senegal, the Netherlands, and Trinidad and Tobago).
23. According to the Council of Europe’s GRECO, in March 2001, the Croatian Government adopted a National Programme for the Fight against Corruption with an Action Plan for Fighting Corruption.
 It is notable that these documents had been developed in broad consultation with different governmental bodies and agencies as well as non-governmental organizations (which actually initiated the process) and have been supported by political parties.

24. In Tanzania, since 2000 the UNDP and other development partners funded the implementation of a programme called “Strengthening Capacities to Combat Corruption in Tanzania” (SCCCT) which was providing support to the implementation of the National Anti Corruption Strategy and Action Plan (NACSAP). The “NACSAP as a broad national policy framework for combating corruption is an indispensable complement to the country’s “good governance” agenda. The Government of Tanzania supports implementation of this framework and allocates funds for the implementation of the MDAs specific anti-corruption initiatives which are outlined in their specific action plans. These yearly budgetary allocations from the government have been increasing, an indication of willingness to address anti-corruption matters”

25. Clarity of legal and policy terms is again essential. Sometimes, the problem may be linguistic and a matter of inaccurate translations. In any event, it is crucial that lines of responsibility for the exercise of various AC duties and powers be established. It must be borne in mind that transparency is a means to an end and not an end in itself. Accountability and justice are the chief objectives, so the word transparency should not be confused or used as synonymous with accountability, which connotes responsibility and the duty to answer for (in)actions
.
26. Most countries participate in international conferences, seminars and training, but the practical utility and impact of these initiatives for the effective prevention of corruption is unclear.

27. Article 6 mandates a body or bodies dedicated to the prevention of corruption. Such bodies must be independent, well funded and staffed with well trained personnel. In some of the countries, there is no such body at all (e.g., China, Italy, Mongolia, Mozambique, Switzerland), while in others it is in the process of being created. Some examples of how this type of body may function can be found in France, Hong Kong
, Lithuania, Singapore, or S. Africa
.
28. Article 7 of the UNCAC requires the consideration of good governance measures in the public sector. Many countries have found that although comprehensive anti-corruption strategies are an important first step in combating corruption, they are not sufficient. Such measures will not reduce corruption in the long term, unless some additional conditions are met.  First and foremost, there must be the political will by the government to combat corruption (i.e., Cambodia, Lithuania, Mexico, and Singapore). Secondly, there must be training and awareness of corruption in the public sector. Most successful anti-corruption programmes are those that promote integrity in the public service and train public servants about the negative impact of corruption and the importance of reporting acts of corruption (i.e., the Netherlands, Burkina Faso, Ethiopia, Lao PDR, Malawi, and Senegal).  Moreover, it is vital to enforce the anti-corruption laws. Not only will this reduce corruption, but it will also lead to a renewed trust in the government.  This is absolutely necessary for a successful, long-term anti-corruption strategy.
29. The importance of establishing and maintaining a professional, merit-based, ethical public service is widely noted and appreciated.  Yet, as noted earlier, a professional public service able to enforce the highest standards of integrity can only thrive alongside strong, efficient, effective, fair and responsive general governance structures
.

30. Article 8 requires codes of conduct for public officials. Information about most of the countries is unavailable on this issue. In some countries, the compliance is partial. Most importantly, in some other instances different government agencies are allowed to introduce or maintain their own rules and standards, which can lead to normative conflicts, confusion and uncertainty. Implementers may wish to work towards a unified code of conduct or ethics for all personnel in the public sector and those who perform public functions (see examples from Hong Kong, Nigeria, Singapore, South Africa, Tanzania).

31. Asset, investment and employment declarations by public officials constitute an important preventive measure member states must seriously consider under UNCAC. Jurisdictions hesitant about the offence of illicit enrichment and possible reversal of burden of proof issues may wish to consider this type of declaration on a regular basis as a way of achieving a similar effect. By obliging officials to declare assets and interests, the comparison between net worth and official income is easy to make. Significant discrepancies can be thus easily established. Moreover, failure to provide such declarations or provision of inaccurate declarations could be made an independent offence.

32. At the same time, a sense of proportion and necessity in requiring such declarations is helpful. These duties can be placed on the higher levels of public servants as opposed to every single official, which would create an overload of irrelevant information and add bureaucracy and unnecessary tensions. It is important for each country to establish which sectors are most vulnerable and above what level of employee the risks are high enough to necessitate the declarations.

33. It is critical that a review or verification mechanism be used to ensure that such declarations are truthful and accurate. According to the Mongolian Law against Corruption and the Law on Government, for example, Cabinet members must report their assets and income, but this information is not public and there are no checks to ensure honesty in reporting.
34. In Trinidad and Tobago, the Integrity Commission receives declarations of assets, liabilities and income of designated officials. The Integrity in Public Life Act, No.8 of 1987 requires every person in public life to file these declarations. The Commission has the power to verify the declarations, take appropriate action or refer matters for prosecution
.
35. Article 9 of the UNCAC relates to public procurement and public finances. Most of the countries are in partial compliance or are currently working on these provisions.
36. Hong Kong has a framework governing public procurement that requires publication of important projects, e.g., in the official gazette or daily newspaper, or on the Internet. The selection process follows statutory rules or regulations, which entrust a board to award or advise on the award of contracts. In addition, Hong Kong has established complaint procedures for procurement decisions and has mechanisms to challenge procurement decisions and to provide for redress. Companies involved in corruption are to be removed from a list of approved contractors.
37. In Singapore, the Government Instruction Manual also provides sections about the financial and procurement policies and procedures.  These outline an effective and transparent procurement system and response system to public feedback. 
  The selection of private companies is to be transparent and non-discriminatory, and all bidders should be treated fairly.
  These policies also meet international standards, such as the World Trade Organization’s 1994 Agreement on Government Procurement. The principles guiding the policies ensure accountability through checks and balances to prevent corruption.
  The general procurement policies promote openness, fairness, competitiveness, and generally award tenders to the bid that brings the best value for the money for the government.
  All parties involved, including the suppliers, are made aware of the government procurement procedures.

38. In South Africa, Section 187 of the Constitution (1994) provides:

(1) The procurement of goods and services for any level of government shall be regulated by an Act of Parliament and provincial laws, which shall make provision for the appointment of independent and impartial tender boards to deal with such procurements. 
(2) The tendering system referred to in subsection (1) shall be fair, public and competitive, and tender boards shall on request give reasons for their decisions to interested parties.
(3) No organ of state and no member of any organ of state or any other person shall improperly interfere with the decisions and operations of the tender boards. 
(4) All decisions of any tender board shall be recorded.

39. Further, the Preferential Procurement Policy Framework Act (2000) gives effect to Section 217(3) of the Constitution by setting out a framework for the implementation of a preferential procurement policy, which provides for preferential procurement from certain categories of persons. The National Treasury is formulating a preferential supply chain policy strategy for the government, which will establish short and medium term national targets for preferential procurement policies.

40. Section 217 (“Procurement”) of the Constitution provides:
1. When an organ of state in the national, provincial or local sphere of government, or any other institution identified in national legislation, contracts for goods or services, it must do so in accordance with a system which is fair, equitable, transparent, competitive and cost-effective.
2. Subsection (1) does not prevent the organs of state or institutions referred to in that subsection from implementing a procurement policy providing for

a. categories of preference in the allocation of contracts; and

b. the protection or advancement of persons, or categories of persons, disadvantaged by unfair discrimination. 

3. National legislation must prescribe a framework within which the policy referred to in subsection (2) must be implemented.

41. The Regulations of the Preferential Procurement Policy Framework Act give substance to the contents of the Act. According to the Department of Treasury, it was envisaged that these Regulations would enhance the involvement of black businesses in the public tendering system and contribute to the uplifting of disadvantaged communities. The implementation process was to be closely monitored and the Minister of Finance reports the effect of these measures to Parliament. The Regulations would be applicable to all national and provincial departments as well as all local authorities.
 

42. Management of public finances is the second main aspect of UNCAC article 10. In Singapore, in accordance with the action plan, the government provides accountability and transparency of its finances by publishing the Budget annually, revenue and expenditures are made available to the Parliament for review annually in order for them to keep watch on government expenditures, and audits are performed by the Auditor-General’s Office (AGO) and a report on the findings is sent to Parliament and published.  Not only are reports available annually, but any Member of Parliament may query a Minster on the way in which money has been spent, and may suggest ways in which Government money could be better utilized.

43. In South Africa, Section 195(1) of the Constitution lists the basic values and principles governing public administration as:

· A high standard of professional ethics must be promoted and maintained

· Efficient, economic and effective use of resources must be promoted

· Public administration must be development-oriented

· Services must be provided impartially, fairly, equitably and without bias

· People’s needs must be responded to, and the public must be encouraged to participate in policy-making

· Public administration must be accountable

· Transparency must be fostered by providing the public with timely, accessible and accurate information

· Good human-resource management and career-development practices, to maximize human potential, must be cultivated

· Public administration must be broadly representative of the South African people, with employment and personnel management practices based on ability, objectivity, fairness, and the need to redress the imbalances of the past to achieve broad representation.

44. Section 197 (“Public Service”) of the Constitution provides:
1. Within public administration there is a public service for the Republic, which must function, and be structured, in terms of national legislation, and which must loyally execute the lawful policies of the government of the day.
2. The terms and conditions of employment in the public service must be regulated by national legislation. Employees are entitled to a fair pension as regulated by national legislation.

3. No employee of the public service may be favored or prejudiced only because that person supports a particular party or cause.

4. Provincial governments are responsible for the recruitment, appointment, promotion, transfer and dismissal of members of the public service in their administration within a framework of uniform norms and standards applying to the public service.
  

45. More details from the South African constitution are outlined in the country summary. The following paragraphs highlight the range of laws and practices these need to cover for transparency and openness in public finances.

46. An Accounting Standards Board has recently been established in South Africa and it follows in its promulgation mainly the International Public Sector Accounting Standards issued by the International Federation of Accountants. These accounting standards are applicable to the entire public sector. Government departments are audited by the Auditor-General of South Africa, who subscribes to the auditing standards described above, but with specific reference to the Public Sector Perspectives as provided by the International federation of Accountants.

47. In terms of Section 188 of the Constitution, the Auditor-General must audit and report on the accounts, financial statements and financial management of all national and provincial state departments and administrators; all municipalities; and any other institutions or accounting entity required by national or provincial legislation to be audited by the Auditor-General.
 
48. The Auditor-General Act (1995) provides for the functions of the Auditor-General. In addition to the powers conferred upon him or her in Section 193 of the Constitution, the Auditor-General “shall perform the functions vested in him or her by virtue of any other law, in accordance with the provisions of this Act in relation to (a) the account which shall be audited; (b) the procedure according to which auditing shall be done; and (c) the steps to be taken by the Auditor-General as a result of an audit.

49. The Audit Arrangements Act (1992) as amended by the Audit Matters Rationalization and Amendment Act (1995) established the Office of the Auditor General (OAG) as the link between the OAG and the Auditor-General. This Act clearly demonstrates that the OAG is separate from government. It has its own decision-making processes as well as the means to generate revenue. The Audit Arrangements Act is being reviewed to align it with the new Auditor General Act, the OAG’s strategy, and the new professional environment.

50. In addition, the South African Revenue Service (SARS),
 which is empowered by the South African Revenue Service Act (1997)
 and the Customs and Excise Act (1964)
 collects all revenues due to the state, to ensure maximum tax compliance, and to provide a customs service. SARS may also carry out lifestyle audits in order to ensure tax compliance and undertakes tax audits of individuals believed to be benefiting from the proceeds of crime, including corruption. SARS has an Anti-Corruption Unit, which coordinates investigations and cooperates in joint investigations with law enforcement agencies on tax and customs corruption.

51. Article 10 of the UNCAC covers public reporting and transparency in the public administration. Information on this provision is missing for several countries, whereas in others compliance is partial or measures are currently being planned. In the Ukraine, for example, in order to reduce the opportunities for arbitrary decision-making by public officials, and enhancing transparency of administrative decision-making procedures, the Cabinet of Ministers issued Decree No.746 on June 2, 2004 “On Approval of the Programme of Public Service Development for 2005-2010,” which will create regular review of the rules and procedures for providing service, conduct surveys on the efficiency of service provided by public officials, ensure labor remuneration and pension support of public servants, formation and implementation of a mechanism to ensure transparency of public servants’ activities, an introduction of a Public Servants' Code of Ethics, and advanced training of public officials in matters related to the fight against corruption.

52. On July 31, 2004, the President of Ukraine signed Decree No. 854 “On Ensuring Conditions for Broader Public Participation in Public Policy Formation and Implementation.”   This decree states that citizens have a constitutional right to participate in the management of public affairs, it ensures openness in the activity of the executive authorities, it requires taking public opinion into account in the process of making decisions, it states government must maintain regular dialogue with all groups of citizens, and it must allow for free and objective media coverage of all processes regarding policy formation.  In line with this, the Cabinet of Ministers adopted instruction No. 759-r on October 18, 2004 “On the Work of Central and Local Executive Authorities to Ensure Openness in their Activity, Public Relations and Interaction with Mass Media.”
53. Article 11 of the UNCAC addresses judicial and prosecutorial integrity, which is left relatively unattended by several of the countries in this sample. This relates to another problem facing anti-corruption efforts: judicial corruption.  Numerous countries cite judicial corruption in particular as an impediment to overall AC efforts (i.e., Bangladesh, Armenia, Lithuania, Moldova, Mongolia, Ukraine, Ethiopia, Indonesia) for two different reasons: 1) if the judiciary is corrupt, the public mistrust of the courts will be great and individuals will be even less likely to report acts of corruption; and 2) a corrupt judiciary is incapable of enforcing anti-corruption laws; as a result, even if comprehensive legislation is in place, it will inevitably fail.
54. Taking Ethiopia as a case in point, a number of government and civil society initiatives seek to remedy such a situation. The project Human Rights Training for Judges,
 is focused on human rights training for judges and prosecutors; the Ministry of Justice (MoJ) is the implementing partner, while the Norwegian Centre for Human Rights is a technical partner. The goal is to raise public legal consciousness to promote the democratisation process as well as enforcing human and democratic rights of the citizens. Inadequate competence and weak capacity characterizes the Judiciary, especially on State level. To improve this situation, the MoJ plans to organize 84 HR training workshops all over the country, targeting judges and prosecutors. The time frame for the project is four years.

55. The program aims at training 4200 judges and prosecutors during the project period. The training will take place in all states. The Objectives of the project are: 1) Providing information on national and international human rights standards to the works of prosecutors and judges at region, zonal and woreda level; 2) Assisting judges and prosecutors and individual officials in providing effective servicing through complying with the Ethiopian Constitution and international human rights standards; 3) Sensitising participants to their role in promoting and protecting human rights, and to their own potential for affecting human rights in their daily work; 4) Reinforcing participant's respect for, and faith in, human dignity and fundamental human rights; 5) Encouraging and reinforcing ethos of legality and compliance with national and international standards of human rights; and 6) Strengthening judges and prosecutors' respect for and faith in human dignity and fundamental human rights pertaining to women. The project also includes a 330000 NOK support to Summer Training Program of Judges.
 

56. The preparation for capacity building of the police and prosecution and the Judiciary training manual and anti-corruption manual are intended to enable government line institutions to prevent, detect, and investigate corruption and impropriety. Additional advances include a series of training sessions on finalizing the National and Institutional charters on citizens’ right and responsibilities and subsequent presentation to a stakeholders’ workshop.
 

57. The World Bank mission recommended the establishment of a Legal and Judicial Reform Coordinating Committee under the sponsorship  and chairmanship of the Minister of Justice, with representation from all stakeholders; this committee was intended to identify the restrictions to the effective administration of justice  by commissioning diagnostic studies within the legal and judicial system, utilizing information from activities funded by United States Agency for International Development  (USAID) and Canadian International Development Agency  (CIDA).
 Additional recommendations included: operationalizing the Justice and Legal System Research Institute, which was meant to take the lead in implementing the law reforms, especially in regards to aligning the legislative texts to the 1994 Constitution, researching the efficacy of establishing special courts to deal with corrupt practices,  commercial matters and revenue collection, and to support deregulation; and considering seeking support from an appropriate bilateral donor to assist in establishing an Anti-corruption Unit. 

58. South Africa’s programme regarding the integrity and accountability of members of the judiciary and prosecutorial services are among the most comprehensive we found in the course of this study (see country summary for details).
59. Article 12 of the UNCAC turns to governance in the private sector. Hong Kong is among several countries that have established or tasked special committees or their anti-corruption commissions to analyze and recommend guidelines that promote business ethics and corporate compliance programs. The ICAC has developed guidelines and best practices in its Corporate Code of Conduct,
 however, compliance with these guidelines is not mandatory. In addition, ICAC offers seminars and develops and disseminates guidelines to companies on preventing corruption.
 The Hong Kong Ethics Development Center, part of the Community Relations Department of the ICAC, is tasked with promoting business and related ethics on a long-term basis. The Center organizes small group workshops and seminars from time to time to address ethical issues of special trades and also offers free consultancy services on ethical management.
  

60. In fact, the ICAC’s CPD lists the private sector corruption as one of its top priorities. The Departments’ Advisory Services Group (ASG) is tasked with assisting clients on their request to identify control weaknesses in their work systems and recommends appropriate solutions to strengthen the related control. The ASG provides a free and confidential service to private organizations to prevent corruption and related malpractice. Client organizations have full discretion on the information provided to the ASG and whether or not to take the ASG’s advice.

61. Hong Kong has either set up or tasked standing commissions or committees to recommend possible improvements in corporate governance, financial reporting and improved transparency in the private sector. Efforts primarily address internal control and accountability mechanisms and aim at improving the veracity of companies’ books and records. Hong Kong also uses penal sanctions to deter fraudulent financial reporting.

62. Omission or falsification of accounts or records is an offense under Section 19 of the Theft Ordinance (Chapter 210).
 A person found guilty of this offense shall be liable on conviction upon indictment to imprisonment for 10 years. 

63. Finally, bribes in the guise of commissions or fees made to public officers or any person are not allowable deductions for Profits Tax purposes under the Inland Revenue Ordinance (Chapter 112).

64. Interesting initiatives with respect to corporate codes of conduct are noted in several countries
.
65. Article 13 of the UNCAC mandates the participation of civil society in the AC prevention approach. The examples of Hong Kong and Singapore are included in the sample countries of this study, but they are well known and commented elsewhere. Efforts along the same lines were found in other countries, including Armenia and Malawi.
66. In 2005, the UNDP assisted Armenia in developing an Anti-corruption Participatory Monitoring Methodology (APMM). The goal of the APMM is the effective prevention of corruption in the education and health sector with the participation of civil society, aimed at increasing transparency, responsibility, accountability, participation, and efficiency.  The Methodology document extensively describes all the ways in which civil society should be involved in the education and healthcare sectors.
  The UNDP is also involved in other aid programs that will help civil society to monitor the implementation of the National Strategy on Anti-Corruption and ensure that the private sector actively participates in anti-corruption initiatives.

67. With the financial support of the Swiss Agency for Development and Cooperation, Transparency International Armenia established the National Anti-Corruption Resource Center (NACRC).  The goal of the NACRC is to increase public awareness of corruption. The overall objective of NACRC is to provide access to the national and international anti-corruption initiatives, best practices, and effective strategies, as well as up-to-date information on relevant economic, political, and social reforms being undertaken in Armenia.  NACRC activities also include organization of anti-corruption campaigns, educational and training programs, discussions and public hearings aimed at raising citizens' awareness on the causes and distractive consequences of corruption, and encouraging their participation in the anti-corruption processes.

68. Numerous donor organizations are involved in anti-corruption efforts in Armenia including: OSCE, WB/IMF, USAID, DFID, British Council, GTZ, NDI (National Democratic Institute), EC/EU, Council of Europe, OXFAM, Transparency International Armenia, Project Harmony, World Learning, and the Open Society Institute.
69. In Malawi, most donor assistance has focused on strengthening the workings of democracy in the area of vertical accountability. Levels of investigative journalism are basic, Civil Society Institutions are generally weak and Parliament is still developing as an institution that might test government.
 The purpose of the programme is the improved manifestation of citizens' interests in Parliamentary processes. The programme aims to increase responsiveness of the democratic process to citizens in Malawi; this will contribute to an improved balance of power between government and Parliament in the interest of citizens.

70. Planned strategies of the program include: 1) Civil society and accountability agencies make demands on Parliament and its committees; 2) Committees of Parliament act on input from civic groups and accountability agencies; 3) Parliament acts on input from committees, civic groups, and accountability agencies; and 4) Government and accountability agencies act on recommendations of Parliament, its committees, and civic groups.
 The programme will be run by the National Democratic Institute (NDI) and will focus on accountability for use of public resources, compliance with the rule of law, and empowerment of women. DFID support will help NDI to provide sustained technical and financial assistance for Parliamentary Committees. Parliamentary committees will be able to regularly meet and develop the credibility needed to influence parliament. Additionally, NDI will provide training and technical and financial assistance for the institutional development needed to continue a strong committee system.

71. Assistance to Parliamentary Committees will also be complemented by support to civil society; this will be done through a number of sectoral advocacy networks, each comprising multiple organisations with related interests. The parallel support to interested stakeholders will ensure that advocacy efforts find a receptive audience with strong links to government and other critical institutions, which significantly increases the likelihood that citizens will influence the democratic process.

72. The Media Institute of Southern Africa (MISA) is a non-governmental organization whose mission is to play a leading role in establishing an environment that promotes independence, pluralism and diversity of views and opinions in Southern Africa.
 MISA aims to promote a Southern African region whereby the people enjoy freedom of expression through any medium of their choice. MISA has national departments in all SADC-countries except Mauritius, Seychelles and DR Congo. MISA is a member-based organisation and has five program activities: 1) Freedom of Expression/Right to Inform  campaigns; 2) Campaign for Broadcasting Diversity; 3) Media Freedom Monitoring 4) Media Support Activities; 5) Legal Support. This project is part of  basket funding to MISA's Strategic Plan 2002-2004, which forms the basis for all MISA's activities in the national departments.

73. This co-financed project through the Office of the Ombudsman, between NORAD and Sida seeks to contribute towards a well consolidated democratic culture by guarding democracy, protect against mal-administration and to promote the rule of law in the spirit of the Constitution of the Republic of Malawi.

74. Despite the important role that civil society should play in an anti-corruption strategy, many country summaries cite the limited role for civil society as a hindrance to reducing corruption (i.e., Armenia, Bangladesh, China). This is compounded by the lack of easily accessible government documents to the public (i.e., Moldova and Gambia). The difficulty for the public to become involved in government decision-making and the oft cited public mistrust of government lead to civic passivity, which proves to be another barrier to an effective anti-corruption strategy (i.e., Moldova).
75. Some countries have determined that establishing a strong relationship with civil society and allowing it to participate in policy formulation is a key to a successful anti-corruption program (e.g., Cambodia, Hong Kong, Tanzania, and Singapore). By promoting involvement at the outset of the anti-corruption plan, civil society groups will make them more aware of corruption issues and feel that their opinion actually matters, thus, leading to more trust and confidence in the government’s anti-corruption plan.  This includes ensuring a flow of information to the public. A big part of developing strong relationships with civil society is educating the public on corruption issues.  For example, in China, television programs are aired often and help to spread the word about the negative effects of corruption.  Other countries have also taken measures in that direction (i.e., Cambodia, China, Lithuania, Mexico, and Singapore).

76. Article 14 of the UNCAC mandates the introduction of measures to prevent money laundering. This is an area where many deficiencies can be found as rules and practices are often superficial and unenforced
. As such measures affect the whole financial and trade sectors, compliance with this provision in many developing countries is ‘work in progress’ and needs to be monitored regularly. In this respect, guidance to the private sector on what constitutes a suspicious transaction or activity, how to engage in due diligence regarding customers and their business, what and how to report to the authorities with respect to politically exposed persons and those possibly acting on their behalf, etc. is essential and would be instrumental to appropriate and effective implementation.
77. Some of the best practices in the sample countries are illustrated in Hong Kong, Italy and Switzerland; they are outlined in detail in the country summaries.
IV. Criminalization and Law Enforcement
78. One of the most important measures that a government can take is to follow through with its actions, which means countries do not only sign conventions and draft laws, but they must actually implement these measures.  Most countries find that as soon as they have legislation and guidelines in place, they begin to see changes in the level of corruption. However, laws need to be comprehensive to allow for their full implementation. As Singapore has found, legislation is more effective when laws are enforcement friendly and terms are well defined to facilitate prosecution and fairness.
79. A series of UNCAC provisions aim to lay the groundwork for this: several acts must be criminalized by Member States, while others should be seriously considered. Unfortunately, a number of countries lack comprehensive anti-corruption legislation altogether (i.e., Afghanistan, Bangladesh, Cambodia, China, Lithuania, Mexico). This leaves them unable to fight corruption with legal measures.  Similarly, many countries fail in anti-corruption efforts because they have weak, complex, vague, and, therefore unenforceable laws (i.e., Afghanistan, Armenia, Mexico, Nigeria, Ukraine).
80. Often, even if countries do have adequate anti-corruption legislation, laws are not actually enforced – that is, there is a lack of prosecutorial action or follow through with cases (i.e., Afghanistan, Bangladesh, Cambodia, China, Malaysia, Moldova, Ukraine, Vietnam). This is one of the biggest problems facing anti-corruption efforts in the countries studied.  
81. Furthermore, many countries have developed anti-corruption laws, but they do not have the capacity to implement those laws (i.e., Armenia, Cambodia). All of these issues lead to ineffective anti-corruption action.
82. Another challenge that needs to be addressed involves criminalizing legislation of certain less “critical” aspects of the UNCAC. For example, Croatia, Hong Kong, Mozambique, and South Africa have criminalized—or are in the process of criminalizing—active and passive bribery against national and foreign public officials. However, compensation for damage, liability of legal persons, consequences of acts of corruption, and bank secrecy, among others, remain issues of concern.
83. Article 15 of the UNCAC mandates the criminalization of active and passive bribery. This is the provision most widely implemented, which reflects the easy and deep consensus on this type of offence. There are interesting variations those in the details.
84. In China, for example, Article 185 of the Criminal Law states that a government official who takes advantage of his office to accept a bribe shall be liable for a criminal offence and provides for a sanction of imprisonment of up to five years or criminal detention, or if they cause the interests of the state or citizens to suffer serious losses, they will be liable for a sanction of at least five years.  Any individual that offers or gives a bribe to a public official shall be sentenced to a fixed-term imprisonment of not more than three years or criminal detention.
  It is interesting to note that taking a bribe carries a heavier penalty than giving a bribe.

85. In Croatia, bribery is criminalized in the Criminal Code
 regardless of the form of the bribe; it can be a gift or any other benefit, whether pecuniary or non-pecuniary, real or personal, tangible or not tangible. Active bribery is covered in Article 348 (“Offering/Giving a Bribe”). Bribes given or promised for the purpose of obtaining both acts of commission and omission of public officials are covered. The article provides that the Court shall remit the punishment of the perpetrator of active bribery who had promised or gave the bribe after being solicited by the public official to do so, providing that such a perpetrator had reported the act to the competent law enforcement authority before the crime was detected. Punishment for active bribery ranges from 3 months to 3 years imprisonment.

86. Article 347 (“Accepting a Bribe”) of the Croatian Criminal Code criminalizes passive bribery. Punishment for passive bribery ranges from 6 months to 5 years imprisonment.
87. In France, passive bribery is criminalized under Article 435-1 of the Act of 30 June 2000, in which, the unjustified request or acceptance at any time, directly or indirectly, by a community civil servant or national civil servant of another member State of the European Union or by a member of the Commission of the European Community, the European Parliament, the Court of Justice or the Court of Auditors of the European Community of any offer, promise, donation, gift or reward of any kind, to carry out or abstain form carrying out an act of his office, mission or mandate, or facilitated by his office, duty or mandate, is punished by ten years’ imprisonment and a fine of €150,000.

88. Active bribery is criminalized under Article 435-2 of the Act of 30 June 2000, in which the unlawful proffering, at any time, directly or indirectly, of any offer, promise, gift, present or advantage or any kind to a community civil servant or national civil servant of another member State of the European Union or to a member of the Commission of the European Community, the European Parliament, the Court of Justice or the Court of Auditors of the European Community to carry out or abstain from carrying out an act of his office, mission or mandate, or facilitated by his office, duty or mandate, is punished by ten years’ imprisonment and a fine of €150,000.

89. Many more examples are detailed in country summaries and marked in appendix 2.
90. Article 16 of the UNCAC requires the criminalization of the bribery of foreign officials. Many countries have implemented this article in their initiatives towards the implementation of the OECD convention, which specifically and extensively covered this issue.

91. For example, articles 321 and 322 of the Italian Criminal Code criminalize the offence of bribing a foreign public official.  Giving and promising a bribe are criminalized by Article 321, and offering and promising a bribe are criminalized by paragraph 1 of Article 322. The penalty is imprisonment for a term of between six months and three years.  An administrative pecuniary sanction shall be between 50 million Lire (24,000 USD) and 3 billion Lire (1,440,000 USD).
 Furthermore, Italy enacted Legislative Decree 231 in June 2001, which imposes administrative liability against legal persons for the offence of foreign bribery. 

92. The Netherlands implemented the OECD Convention by extending the offences under the Penal Code of bribing a domestic public servant and bribing a domestic judge to the bribery of "persons in the public service of a foreign state or an international institution" and "a judge of a foreign state or an international institution" respectively.
  Specifically, Articles 178 and 364 have provisions on active and passive bribery that cover foreign civil servants, foreign judges, and judges of international organizations.
93. In Switzerland, article 322septies of the Penal Code criminalizes active corruption of foreign public officials.
94. In Tanzania, section 3 of the Prevention of Corruption Act 1971 would cover bribery of foreign public officials and officials of public international organizations. 

95. In South Africa, section 5(1) of the Prevention and Combating of Corrupt Activities Act covers the issue comprehensively. It provides that any person who, directly or indirectly, gives or agrees or offers to give any gratification to a foreign public official, whether for the benefit of that foreign public officials or for the benefit of another person, in order to act, personally or by influencing another person so to act, in a manner—
(a) that amounts to the—

(i) illegal, dishonest, unauthorized, incomplete, or biased; or

(ii) misuse or selling of information or material acquired in the course of the exercise, carrying out or performance of powers, duties or functions arising out of constitutional, statutory, contractual or any other legal obligation;

(b) that amounts to—

(i) the abuse of a position of authority;

(ii) a breach of trust; or

(iii) the violation of a legal duty or a set of rules;

(c) designed to achieve an unjustified result; or

(d) that amounts to any other unauthorized or improper inducement to do or not to do anything,

is guilty of an offense of corrupt activities relating to foreign public officials.

96. Ukraine’s law, on the other hand, provides for bribery in general, but does not specify who may be the bribe-taker. 
 Thus, the bribery of officials of foreign governments or international organizations on the territory of Ukraine may be governed by the same provisions.
97. Article 17 of the UNCAC mandates the criminalization of embezzlement, misappropriation or other diversion of property by a public official. Information is unavailable for many countries, but implementation is noted in several countries in all continents.
98. Armenia, for example, makes it a criminal offence to take possession of state, public, or individual property by the official through the self-interested abuse of his/her professional responsibilities. 

99. Mexico criminalizes a public officials’ misappropriation, misuse and embezzlement through its federal criminal code
 and the Accountability Law for Public Servants.

100. In Lithuania, such acts are covered by the Law on Special Investigation Service
  and in the Criminal Code.

101. Member States are encouraged to implement non mandatory offences of the UNCAC, such as trading in influence, abuse of functions, illicit enrichment, and bribery and embezzlement in the private sector.
102. In China, for example, article 146 of the Criminal Law covers public official abuse of power, while article 188 deals with abuse of function by judges
.

103. This report does not cover non-mandatory provisions, but it is important to note the ongoing debate regarding illicit enrichment and unexplained wealth laws. While some countries find this type of provision contrary to basic rights regarding the state’s burden of proof and against self-incrimination, others find it extremely helpful particularly in cases where high-level officials acquire wealth and exhibit a life style totally out of proportion with their official salaries and declared income. Of the countries examined in this study, the following do have illicit enrichment provisions: Bangladesh, Croatia, Georgia, Italy
, Hong Kong
, Malaysia, Mexico
, Singapore
, South Africa
.
104. In the light of high rates of corruption and the use of complex methods to transfer bribes or hide assets, there is a need for provisions aiming at supporting the investigation and prosecution of corrupt practices by relying on important circumstantial evidence. 
105. Implementers may wish to consider easing the evidentiary requirements in order to establish the illicit origin of the proceeds of corruption. Rulings in many jurisdictions accept that courts may require defendants/public officials to establish certain facts, such as how they acquired personal possessions disproportionate to present or past legitimate sources of income. Some jurisdictions shift the burden of proof to the public servant to show that such possessions have a legitimate origin.
106. It must be noted, however, that article 14 (2) of the International Covenant on Civil and Political Rights provides that “everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law”. In addition, paragraph 3, (g) of the same article provides that “in the determination of any criminal charge against him, everyone shall be entitled ….not to be compelled to testify against himself or to confess guilty”. 
107. Consequently, as implementers ease the burden of proof and shift the onus of proving ownership of excessive wealth on to public officials, they ought to be mindful of fundamental principles of law and principles of due process which, in many jurisdictions, are constitutionally protected. In some jurisdictions, it may be possible to support anti-corruption investigations consistently with the constitutional principles by maintaining the presumption of innocence and the obligation of the prosecution to prove guilt beyond reasonable doubt, while introducing an evidentiary rule of a rebuttable presumption.
108. Another option to consider is introducing a duty for high-level public officials to declare their assets at the beginning and during the period of their service. The filing of false or inaccurate asset declarations, could then be criminalized as an independent offence.
109. Article 23 of the UNCAC requires the criminalization of money laundering, consistently with the requirements of the UN Convention against Transnational Organized Crime too. Full implementation of this article is ongoing in numerous countries, which benefit from donor assistance in most cases. Some good practices from the sample countries of this study can be seen in the Netherlands, South Africa, and Switzerland.
110. The provisions in these jurisdictions are outlined in detail in the respective country reports, but it is essential to note here that the introduction and implementation of anti-money laundering laws and measures need to also take into account the importance of local context and be consistent with anti-poverty and financial access domestic and developmental priorities. International standards can be observed without undermining national economic policies. For example, a study has pointed out that strict implementation of certain due diligence and “know-your-customer” rules in South Africa would result to the exclusion of more than half the population from certain financial services, because of widespread unavailability of formal identification cards and residence addresses

111. This suggests that the most productive way forward in the implementation of money laundering (and terrorist finance) measures would be to ensure that the spirit of international principles and standards be followed, while allowing flexibility in the manner in which specific measures and policies are adopted in each country or region. In this respect, it is noteworthy that the DFID and the S. Africa, Department of the Treasury are sponsoring a study, which is currently examining Indonesia, Kenya, Mexico, Pakistan and S. Africa in order to see how the implementation of such measures can be done appropriately and consistently with economic or other needs of developing countries
.
112. Article 25 of the UNCAC mandates the criminalization of obstruction of justice. This is covered quite comprehensively, for example, by the French criminal code. Articles 434-7, 434-7-1, and 434-8 to 434-15 of the Criminal Code pertain to obstructing the course of justice.
 Article 434-8 states any threat or any intimidation directed against a judge, prosecutor, juror, or any other member of a court, an arbitrator, an interpreter, an expert or the advocate of a party, with a view to influencing his/her behaviour in the discharge of his/her office, is punished by three years’ imprisonment and a fine of €45,000.
 Article 434-9 stipulates the (in)direct request or acceptance without right of offers, promises, donations, gifts or advantages, by a judge, prosecutor, juror or any other member of court of law, an arbitrator or an expert appointed either by a court or by the parties, or by a person appointed by a judicial authority to carry out conciliation or mediation, in return for performing or abstaining from performing an act of his/her office, is punished by ten years’ imprisonment and a fine of € 150,000.
 In addition, yielding to the solicitations of a person described previously, or to a proposal of any offer, promise, donation, gift or reward with a view to obtaining from such a person the performance or non-performance of an act pertaining to his office, is subject to the same penalties.
 Furthermore, where the offence referred to under the first condition is committed by a judge or prosecutor in favour or against a person who is being criminally prosecuted, the penalty is increased to fifteen years’ criminal imprisonment and a fine of € 225,000.
 Article 434-15 establishes that the use of promises, offers, presents, pressures, threats, acts of violence, manoeuvres or tricks in the course of proceedings or in respect of a claim or defence in court to persuade others to make or deliver a statement, declaration or false affidavit, or to abstain from making a statement, declaration or affidavit, is punished by three years’ imprisonment and a fine of € 45,000, even where the subornation of perjury was ineffective.

113. Article 26 of the UNCAC regards the liability of legal persons. Some legal systems do not allow this concept
, as they consider only individuals as capable of having criminal intent (mens rea). 
114. In France, under Article 121-2 of the Criminal Code, the criminal liability of legal persons has two features: 1) the responsibility is indirect, or derived, such that offences attributable to legal persons must have been committed by natural persons; and 2) natural persons who are themselves perpetrators or accomplices to the offence cannot be shielded from responsibilities by invoking the responsibilities of a legal person. Thus Article 121-2, paragraph 3, specifies that the criminal responsibility of legal persons does not preclude that of natural persons who are perpetrators of or accomplices to the same acts.

115. Local authorities have criminal liability, which is limited to offences committed in the performance of activities that could potentially involve agreements to delegate public services, regardless of the form of delegation involved (i.e. concession).
 Additionally, other legal persons, including other public entities (i.e. public establishments and interest groups, nationalised enterprises, semi-public companies, professional associations) are criminally liable in regards to their activities. Private legal persons include: groups (voluntary or legally constituted), civil and commercial companies, duly registered associations (including religious congregations, foundations, trade unions, political parties and factions, economic interest groups, institutions representing employees and associations of co-owners).

116. Article 27 of the UNCAC requires that States Parties establish as a criminal offence the participation as an accomplice, assistant or instigator in the offences established in accordance with the convention.
117. In Armenia, for example, the Criminal Code covers complicity, as the willful participation of two or more people in a crime. Persons who participate in a corruption offence are liable for the sanctions of that offence as if they were the sole perpetrator. 

118. A similar provision is available in Nigeria, where Section 10 of the Corrupt Practices and Other Related Offenses Act 2000 states that an individual who abets or engages in a criminal conspiracy to commit any offence under the Act shall be guilty of an offence and be liable to the punishment provided for such offence.

119. Article 28 of the UNCAC mandates that States Parties ensure that knowledge, intent or purpose element of offences established in accordance with the Convention can be established through inference from objective factual circumstances. We found no information on the implementation of this provision in the sample countries.
120. According to Article 29 of the UNCAC, States parties must have or introduce long statutes of limitation for Convention offences. Further, states must suspend these statutes or establish longer ones for offenders who are evading the administration of justice. This is an important provision given the cunning and sophistication of many serious offenders. In addition, high-level corrupt officials and kleptocrats can control and divert law enforcement and criminal justice while they are in office
. Such statutes, therefore, are critical to justice and the return of assets to all victims.
121. Some examples can be found in the sample countries of our study and all countries’ statutes hinge on the gravity of the offence. The Armenian Criminal Code, for instance, stipulates that the statute of limitations for corruption offences shall be a minimum of five years and a maximum of fifteen years.

122. In the Netherlands, the length of time is six years for serious offences punishable by a fine, detention or imprisonment of not more than three years.

123. According to Ukrainian law, the statute of limitations is two years for minor offences with possible penalties less severe than a restraint of liberty; three years for minor offences punishable with a restraint of liberty or imprisonment; seven years for offences of medium gravity; fifteen years for grave offences; and twenty years for more serious offences.

124. Article 30 of the UNCAC refers to prosecution, adjudication and appropriate sanctions: penalties and early release or parole must correspond to the gravity of each offence, the balance must be maintained between immunities provided to their public officials and the ability to effectively investigate and prosecute offences established through the Convention, and pre-trial and pre-appeal release conditions must reflect the need to ensure defendants’ presence at criminal proceedings, in line with domestic law and the rights of the defence. We have not been able to find much information that can be reported as complete or as best practices at this point
.
125. Article 31 of the UNCAC is quite critical, as it enables the whole process of assets return, which is a fundamental principle of the Convention and of great interest to countries victimised by grand corruption. This article mandates enabling legislation for a) the confiscation of proceeds of crime derived from convention offences or property the value of which corresponds to that of such proceeds, b) the confiscation of property or “instrumentalities” used in or destined for use in offences covered by the Convention, c) the identification, tracing and freezing and seizure of proceeds and instrumentalities of convention crimes, for the purpose of eventual confiscation, d) the administration of frozen, seized or confiscated property and d) the application of confiscation powers to transformed or converted property and to proceeds intermingled with legally obtained property and to benefits or income derived from these proceeds.
126. In addition, domestic courts or other competent authorities must be able to obtain bank, financial or commercial records. Bank secrecy does not constitute a legitimate reason for failure to comply with these provisions.

127. Even though similar requirements stem from other international instruments, this is still a tall order for many countries, so implementation and reforms are in process in most jurisdictions we looked at.

128. The best practices we encountered are illustrated by South Africa, where authorities have the option to use criminal or civil standards for asset seizure, depending on the case specifics and circumstances. This country report is one of the most extensive of this study and can be consulted many aspects of S. Africa’s anti-corruption programme. That S. Africa offers possibly the best current example of asset-related processes is not surprising: authorities there took a systematic look at the UNCAC and carefully sought to introduce changes and new laws that would be compliant with the convention
.
129. Under Article 32 States must offer effective protection to witnesses – and to victims who may be witnesses - including physical protection, relocation and special arrangements for giving evidence. States parties must also give consideration ti foreign relocation agreements and offer opportunities for victims to present their concerns at an appropriate stage of criminal proceedings, subject to domestic law.
130. It appears that the implementation of such measures is work in progress in most of the countries we examined
. 

131. In Hong Kong, there are several measures to ensure confidentiality of corruption reports handled by the Independent Commission against Corruption (ICAC), to prevent unfair treatment of public officials who made any corruption report, to protect the personal safety and well being of witnesses and to guard against unreasonable dismissal of employees.

132. While public officials must report all attempts at bribery they know of, the ICAC protects the identity of informants
. Indeed, it is an offence to disclose the identity of persons under investigation and of informers. Witnesses are not obliged to answer questions the answer to which may reveal the identity of an informant who is not testifying in the proceedings.

133. In addition, the Hong Kong witness protection program provides for protection and other assistance to witnesses whose personal safety or well being may be at risk. There are two kinds of protection: (a) physical protection (for example, the witness concerned would be accompanied by ICAC officers or accommodated in a “safe house”); and (b) other assistance (e.g. change of identity). The approving authority has the sole responsibility of deciding whether or not to include a witness in the witness protection program.

134. Moreover, anyone aggrieved by a decision of the approving authority not to extend this protection, to terminate his protection, or not to establish a new identity for him as a participant in the witness protection program may request that the decision be reviewed by the ICAC Witness Protection Review Board Panel. This panel is chaired by the Head of Operations at the ICAC and comprises independent community personalities as members.

135. Article 33 does not contain mandatory provisions. It requires States to consider providing measure to protect persons who report convention offences to competent authorities. Of all countries examined in this study, we only found provisions in compliance with this article in Hong Kong.
136. Article 34 of the UNCAC requires States to address the consequences of corruption. In this context, States may wish to consider annulling or rescinding a contract, withdrawing a concession or similar instruments, or taking other remedial action. In Italy, for example, “particularly serious cases”, the law provides for several sanctions, including
· the temporary closing of the place of business, 

· suspension or revocation of authorizations, licenses, or permits instrumental to the commission of the offence, 

· disqualification (temporary or permanent) from carrying out the activity of the body and possible appointment of another body to carry out the activity where necessary to prevent damage to third parties;

· temporary exclusion from obtaining any allowances, funding, contributions or aid, and possible revocation of those already granted.

137. Article 35 requires that States parties take such measures as may be necessary, in accordance with principles of their law, to ensure that entities or persons who have suffered damage as a result of an act of corruption have the right to initiate legal proceedings against those responsible for that damage for the purposes of compensation.
138. In Lithuania, for instance, when an individual files a complaint of corruption to the Ombudsman, the Ombudsman can pursue compensation for the person who has suffered as a consequence of corrupt actions.

139. Article 36 of the UNCAC mandates the existence of a specialized body or bodies in order to combat corruption through law enforcement. This is not merely required by the UN Convention against Corruption (UNCAC), but also a vital component to any successful anti-corruption campaign.  Most importantly, the anti-corruption body must be empowered to do its job in practice. This means that it must be independent of influence and have the appropriate tools, resources, and authority. 
140. The UNODC Toolkit has noted the advantages and shortcomings of independent AC bodies:

Advantages

· Sends a signal that the government takes anti-corruption efforts seriously

· High degree of specialization and expertise can be achieved;

· High degree of autonomy can be established to insulate the institution from corruption and other undue influences;

· The institution will be separate from the agencies and departments that it will be  responsible for investigating; 
· A completely new institution enjoys a "fresh start", free from corruption and other problems that may be present in existing institutions,

· It has greater public credibility,

· It can be afforded better security protection;

· It will have greater political, legal and public accountability;

· There will be greater clarity in the assessment of its progress, successes and failures; and

· There will be faster action against corruption. Task ​specific resources will be used and officials will not be subject to the competing priorities of general law enforcement, audit and similar agencies.

· It incorporates an additional safeguard against corruption in that it will be placed in a position to monitor the conventional law-enforcement community and, should the agency itself be corrupted, vice versa

Disadvantages

· Greater administrative costs;

· Isolation, barriers and rivalries between the institution and those with which it will need to cooperate, such as law enforcement officers, prosecution officials, auditors and inspectors;

· The possible reduction in perceived status of existing structures that are excluded from the new institution.

· May generate competing political pressures from groups seeking similar priority for other crime-related initiatives.

· May also be vulnerable to attempts to marginalize it or reduce its effectiveness by under-funding or inadequate reporting structures. 
141. In any event, there must be bodies in place that prevent corruption and enforce corruption laws.  However, as shown in various countries, these responsibilities do not necessarily have to be assumed by the same body. For example, in Hong Kong, Malaysia and Singapore, there is one centralized anti-corruption body that works to prevent corruption through education and other means. It also enforces the anti-corruption laws by investigating and helping to prosecute cases.  The centralized bodies in these jurisdictions appear to be very successful in reducing corruption.  
142. On the other hand, the Netherlands has no centralized anti-corruption body, but it has one of the lowest levels of corruption in the world.  The Netherlands has committees that work to prevent corruption, and the Dutch police force enforces corruption violations.  As one can see, both methods can be effective in reducing corruption.  The important lesson is that both prevention and enforcement are taking place; whether or not they are occurring in the same agency may not be that critical. Countries ought to take a close look at their own specificities and context to determine which model is likely to produce the best results for themselves.
143. One of the points raised about independent AC bodies is coordination. Lessons from the developing world show AC bodies, most often without resources, power and independence, are unable to coordinate activities resulting into proliferation and duplication of tasks. Will the AC body be able to operate effectively, if the supporting horizontal institutions and processes of accountability, such as that mentioned of Netherlands, are not in place? The problem, of course, is not unique to under-resourced institutions of the developing world. Coordination and collaboration is a significant challenge in developed, large, multi-institution countries, especially those of federal character, where there are parallel jurisdictions. In the US, for example, overlapping institutions and competition among them has been introduced by design and as a way of increasing each agency’s accountability and integrity.

144.   The underlying argument is for development and maintenance of strong and effective governance structures. This is a circular problem, because dysfunctional governance is a primary (but by no means sole) root of the problem in the developing world that propagates the vulnerability to malfeasance, bribery, rent seeking, nepotism, etc.
145. Research undertaken by the UNDP in 2005 on institutional reforms to fight corruption yielded many similar findings.  One finding of importance is that, while best practices exist, there is no one-size-fits-all model.  For example, some developing countries would do well to establish a centralized anti-corruption body that encompasses prevention and investigation, similar to those in Singapore or Hong Kong.  But other countries may benefit more from reforming their current institutions and empowering them to fight corruption.

146. The same UNDP report also notes that a successful anti-corruption body and strategy must include strong political backing at the highest levels of government; a solid and comprehensive legal framework; political and operational independence to investigate even the highest levels of government, organizational capacity; a coherent strategy; significant human, technical, and financial resources; adequate powers to access documentation and to question witnesses; and leadership, which must be of the highest integrity.
  Furthermore, an anti-corruption body that is independent, a crucial indicator of success, must have checks and balances by some type of advisory committee as shown in Hong Kong’s ICAC. 

147. Other key factors in successful anti-corruption strategies found by the UNDP report are the monitoring of assets and liabilities declarations of public officials, the educational and awareness raising function, and preventive measures.  It was also stressed that the creation of an anti-corruption body alone is not enough to combat corruption.  Various supporting agencies must also be in place, including an Ombudsman, a supportive Prosecutor, an auditor general, a public service commission, and a professional and competent judiciary.  Furthermore, the coordination of all institutions involved in the struggle against corruption is vital to its success.

148. Under article 37, States parties are mandated to take appropriate measures to encourage persons who participated in corruption offences a) to supply information for investigative and evidentiary purposes; and b) to provide specific assistance contributing to depriving offenders of the proceeds of their crimes. This article goes on to ask for the consideration of measures such as the mitigated punishment of defendants who provide substantial cooperation (para. 2) and the possibility of granting immunity from prosecution to those who provides substantial cooperation (para. 3).

149. In Kenya, for instance, the Anti-Corruption and Economic Crimes Act of 2003 requires individuals to provide information to the Anti-Corruption Commission in the course of an investigation
. Moreover, a special magistrate may, with offer a pardon to persons involved in corruption offences, in order to obtain evidence, provided they make making a full and true disclosure of the whole circumstance within their knowledge
.
150. Nigeria requires public officials to whom gratification is given, promised, or offered, to report the act together with the name, if known, of the person who gave, promised, or offered such gratification to him to the Independent Corrupt Practices and Other Related Offences Commission or a police officer. Persons from whom any gratification has been solicited or obtained must also report this at the earliest opportunity.

151. Article 38 requires that States take measures to encourage cooperation between their public authorities and their law enforcement. Such cooperation may include
· informing law enforcement authorities when there are reasonable grounds to believe that offences established in accordance with articles 15 (bribery), 21 (private sector bribery) and 23 (money laundering) have been committed; and

· providing such authorities with all necessary information upon request.

152. In the Netherlands, the Minister of the Interior directly manages the police on a national level, so s/he has the authority to establish policies on regional police forces cooperation.  Thus, at least on a monthly basis the Public Prosecutor’s Office, the mayor and the chief of the regional police meet to discuss the prevention and fight of crime and corruption.  Other specialized teams of investigators cooperate with regional police forces against corruption as well.  Also, the Internal Affairs Bureau works in close cooperation with the Rijksrecherche.  Furthermore, the Fiscal Information and Investigation Service and Economic Investigation Agency (FIOD-ECD), cooperates extensively with the police.

153. In addition, article 162 of the Dutch Code of Criminal Procedure states that: “Public bodies and civil servants who have knowledge, in the execution of their duties, of a crime in which they are not charged with the investigation, must report this  immediately, with delivery of the items regarding the crime, to the public prosecutor…”  Thus, cooperation is required between public bodies and officials with the public prosecutor in corruption cases. The FIOD-ECD works closely with the public prosecutor and often transfers cases to them.

154. In Switzerland, article 351bis of the Penal Code provides that the federal government, in cooperation with the cantons, manages a police information database on individuals and objects (RIPOL), in order to assist federal and cantonal authorities in various legal tasks. The following authorities, among others, are allowed to access RIPOL: Federal Office of Police, military justice officials, cantonal police authorities and other civil cantonal authorities, INTERPOL, and other judicial and administrative authorities
.

155. Article 351ter of the Swiss Penal Code establishes the Federal Office of Police as the national authority in terms of information exchange between the federal and cantonal authorities. Further, article 352 requires judicial cooperation between the Swiss Confederation and its cantons, as well as between the cantons themselves.
156. In Georgia, the Main Administration has a very good working relationship with the other law enforcement bodies and despite the absence of a centralized database of corruption cases, each law enforcement authority shares its own database with the others.

157. An important provision for both preventive and prosecutorial purposes is contained in UNCAC article 39 which requires measures encouraging cooperation between private sector authorities (particularly financial institutions) and law enforcement authorities regarding the commission of convention offences (para. 1); states parties are also required to consider encouraging their nationals and residents to report the commission of such offences to law enforcement authorities (para. 2).

158. In the Netherlands, the Minister of Justice has created an Anti-Corruption Platform (task force) consisting of government officials, members of the scientific community, the private sector, and non-governmental organizations.  This platform aims to combat corruption through the exchange of information and knowledge about corruption, thus creating vital channels of communication between all sectors involved.

159. In Lithuania, the Special Investigation Service (SIS) is required by Article 5 of the Law on Special Investigation Service to maintain professional links with other government agencies, organizations, and enterprises to encourage anti-corruption measures.

160. In Singapore, the Guidelines on Prevention of Money Laundering require financial institutions to cooperate with law enforcement within the legal constraints relating to customer confidentiality. This includes taking appropriate measures if there are reasonable grounds for suspecting money laundering or corrupt practices, including designating a Suspicious Transaction Reporter, who must promptly create suspicious transaction reports and send them to the Suspicious Transactions Reporting Office, Commercial Affairs Department (STRO).
  

161. A major hurdle faced by investigators and prosecutors of corruption offences over the past decades is bank secrecy preventing full and vital international cooperation. Article 40 requires States to ensure that, in cases of domestic criminal investigations of Convention offences, their legal system has appropriate mechanisms to overcome obstacles arising out of bank secrecy laws.

162. Given the similar requirement under the UN Convention against Transnational Organized Crime, many countries have been implementing rules relaxing bank secrecy rules and allowing the investigation of serious offences in domestic and international investigations. Many of the countries surveyed in this study already meet this requirement: see the relevant section in the country reports for France, Italy, Lithuania, Mexico, Nigeria, Singapore, Switzerland, South Africa, Tanzania, and the Netherlands.
163. Article 42 of the UNCAC deals with the question of jurisdiction. The chief principles on the basis of which jurisdiction can be established are: 1) territoriality, 2) nationality, 3) protective jurisdiction, 4) universality and, 5) passive personality (or victim) principles. While some of these principles are more widely accepted and applied than others, the place where the crime is committed, the nationality of the offender or victim, and the interest or value protected by the law that has been violated most commonly determine jurisdiction.
164. Domestic laws must provide the framework for assuming jurisdiction for corruption offences. Article 42 of UNCAC requires the establishment of jurisdiction when convention offences are committed in the territory of a State Party or on board aircraft and vessels registered under its laws. States are also required to establish jurisdiction in cases where they cannot extradite a person on grounds of nationality. In these cases, the general principle aut dedere aut judicare (extradite or prosecute) would apply.
165. Article 42 of UNCAC also provides an optional jurisdictional basis in cases where the States’ nationals are victimized, the offence is committed by a national or stateless person residing in its territory, or the offence is linked to serious crimes and money laundering planned to be committed in its territory.

166. Jurisdiction matters are settled through specific legislative action. For example, South Africa’s Prevention and Combating of Corrupt Activities Act provides for extraterritorial jurisdiction:

(1) Even if the act alleged to constitute an offence under this Act occurred outside the Republic, a court of the Republic shall, regardless of whether or not the act constitutes an offence at the place of its commission, have jurisdiction in respect of that offence if the person to be charged—

(a) is a citizen of the Republic;

(b) is ordinarily resident of the Republic;

(c) was arrested in the territory of the Republic, or in its territorial waters or on board a ship or aircraft registered or required to be registered in the Republic at the time the offence was committed;

(d) is a company, incorporated or registered as such under any law, in the Republic; or

(e) any body of persons, corporate or unincorporated, in the Republic.
(2) Any act alleged to constitute an offence under this Act and which is committed outside the Republic by a person, other than a person contemplated in subsection (1), shall, regardless of whether or not the act constitutes an offence or not at the place of its commission, be deemed to have been committed also in the Republic of that—

(a) act affects or is intended to affect a public body, a business or any other person in the Republic;

(b) person is found to be in South Africa; and

(c) person is for one or other reason not extradited by South Africa or if there is no application to extradite that person.

(3) Any offence committed in a country outside the Republic as contemplated in subsection (1) or (2), is, for the purpose of determining the jurisdiction of a court to try the offence, deemed to have been committed—

(a) at the place where the accused is ordinarily resident; or

(b) at the accused person’s principal place of business.

(4) Where a person is charged with conspiracy or incitement to commit an offence or as an accessory after the offence, the offence is deemed to have been committed not only at the place where the act was committee, but also at every place where the conspirator, inciter or accessory acted or, in case of an omission, should have acted.

167. In Switzerland, such matters are addressed by article 3 of the Penal Code, which establishes jurisdiction over offences committed in Switzerland in violation of the Code, article 4 which establishes jurisdiction over offences committed against the State outside of Switzerland, article 5 which establishes jurisdiction over offences committed against Swiss nationals outside of Switzerland, article 6 which establishes jurisdiction over offences committed by Swiss nationals outside of Switzerland, and article 7 which establishes jurisdiction over offences committed outside of Switzerland in violation of an international treaty.
168. Under Articles 340 and 340bis of the Swiss Penal Code federal jurisdiction (versus cantonal) is established over offences committed under Articles 305bis, 305ter (money laundering), and 322ter to 322septies (bribery) of the Penal Code. However, this applies only if the acts were committed, for the most part, outside the State, and if the acts were committed in more than one canton without a preponderance of evidence in one of the cantons. Article 343 of the Swiss Penal Code establishes cantonal jurisdiction for all other corruption related offences
.
V. International Cooperation

169. In the context of intensified globalization, no national anti-corruption programme can be effective without the collaboration and cooperation of the international community. It is no coincidence that the UNCAC innovates most significantly in the sphere of international cooperation through provisions covering the question of dual criminality and, most crucially, the return of assets. The success and legitimacy of the entire convention depends on the effective implementation of these measures and the consistent and smooth functioning of mechanisms put in place to comply with the fundamental principle of asset recovery.
170. Chapters IV and V of the convention cover issues of cooperation in criminal matters ranging from extradition and mutual legal assistance to confiscation and asset recovery. Article 43 strongly encourages cooperation also in civil and administrative proceedings relative to corruption. Even though some of these provisions are non-mandatory, it is important to consider the serious advantages that can flow from non-criminal matters and cooperation, especially in cases where the defendants or suspects are fugitives or no longer alive. For the bulk of these provisions, countries are still in a state of preparation and early implementation. Information for most of these provisions is unavailable or in need of updating in the very near term. One is hard-pressed to find any ‘best practices’ at this early stage.
171. Article 43 also addresses the question of “dual criminality”, which has major implications for international cooperation. Historically, States are not required to cooperate about acts they have not criminalized in their own legal system. UNCAC mandates that states parties deem this requirement met when the underlying conduct is criminalized in both requesting and requested states, even if the label is different, the acts are not defined in identical terms or the acts are placed in a different category of offences.
172. Furthermore, Articles 44 (para. 2) and 46 (para.9) allow for cooperation even if dual criminality is not fulfilled. When non coercive measures are involved (e.g. provision of information about an act of corruption), then States must extend their assistance even in the absence of dual criminality. Technical assistance providers must be aware that these provisions may require extensive review and revision of existing laws and practices to make sure international cooperation is facilitated.
173. In general terms, it can be noted that certain aspects of domestic and international cooperation are weakly addressed, (e.g., the transfer of sentenced persons and criminal proceedings, law enforcement cooperation
, and joint investigations).

VI. Asset Recovery
174. As mentioned above, a vital component to all anti-corruption strategies is the political will to fight corruption.  The majority of countries that fail to reduce corruption despite the existence of anti-corruption bodies and legislation cite the lack of political will to effectively combat corruption (e.g., Afghanistan, Armenia, Malaysia, Mexico, Moldova, Mongolia, Nigeria, Tanzania, Ukraine). This problem also leads to other difficulties in reducing corruption, specifically the public mistrust of government.  In many countries struggling to reduce corruption, the public mistrust of the government is a huge barrier to success (i.e. Bangladesh, China, Mexico, Moldova, Mongolia, Nigeria, Ukraine, Burkina Faso
, and Senegal). If the public does not believe that the government will effectively reduce corruption, it is less likely to be supportive of any government efforts to do so.  In addition, the public will have no real incentive to report acts of corruption to the authorities, if the general feeling is that the laws will not be enforced anyway
.
175. An obvious and most serious common challenge that emerges from the countries in our sample (as well as elsewhere) is a lack of legislation and/or information regarding asset recovery. As can be seen from Appendices 2 and 3, lack of basic information regarding most provisions in too many of the countries examined here makes the task of assessment and comparison virtually impossible. The assessment of a country’s AC programme and progress toward the implementation of UNCAC’s provisions is in many aspects distorted by either the lack of such information or absence of tools that are crucial for tracing and seizing corruption assets.
176. The desk review and further interviews on national provisions regarding asset recovery suggest that the best examples can be found in the law of South Africa (see details in the country report and supporting documentation)
. 
177. Although South Africa is much more advanced in this aspect than other coutries, it is unclear whether all these measures are being implemented effectively. There are indications that state assets have been recovered. However, international cooperation in terms of returning such assets does not go as far as the recommendations of the UNCAC. Legislation pertaining to asset recovery is virtually non-existent for Croatia, Hong Kong or Mozambique. Our examination of Switzerland was expected to offer some bright guidance on this issue as this country has offered examples of actual return of assets. Even here, however, the practice (i.e. return of assets) has preceded legal and institutional reforms in line with the UNCAC. Indeed, as of the end of this study, Switzerland has not even ratified the UNCAC.
178. The implementation of the UNCAC is a Herculean task. Many countries are likely to find themselves in a position where multiple provisions, rules and institutions must be considered, amended or introduced for the first time. This does not mean that it is only developing or relatively poor countries that face implementation issues
. As a matter of method, the South African approach was to take the UNCAC text and systematically cover its requirements in accordance with their fundamental legal principles and other international commitments is quite instructive and commendable
. Paradoxically, seeking multiple reforms at the same time may prove to be less complex and more cost-effective than doing only one measure at a time without the guidance of an overall long-term plan

179. All countries are asked to comply with multiple international standards at once, including the UNCAC, the UN Convention against Transnational Organized Crime and the twelve universal conventions against terrorism. Many provisions are parallel and all consistent with certain procedural, legal and institutional requirements. It would contribute greatly to better governance as well as to an effective and cost-efficient implementation, if countries were to pursue their compliance with all such international standards at once rather than piecemeal and without systematic coordination
.
180. The following three appendices organize the findings in different ways: checklist on all UNCAC provisions, checklist on mandatory provisions, and areas where information is lacking. 
181.  The table in the second appendix may be most helpful at this stage and needs to be elaborated further in order to separate the three types of UNCAC requirements – a) mandatory requirements; b) provisions members States must consider and apply if they are consistent with their fundamental legal principles, and c) entirely optional measures that constitute best practices for others to emulate.

182. A point to consider regarding these appendices is that they constitute a conceptual basis and a method for a programme towards a) effective monitoring of implementation, b) a self-assessment tool available to countries themselves and c) a web-based tool that may eventually contain substantive information (such as articles, press and other reports, corruption cases, etc.) that could be systematically collected, made available and analuyzed for the benefit of technical assistance providers, implementers and reformers.

	Appendix 1: Progress Checklist

	

	Legend:

	MP = Mandatory Provisions

	RC = Required to Consider

	OP = Optional Provisions

	N/A = Insufficient or no information available

	

	"" = Requirement Fulfilled

	"" = Requirement Partially Fulfilled

	 = Requirement explicitly stated as unfulfilled

	IP = In Progress (eg. Draft Legislation)

	PIP = Partially In Progress

	- = No Requirement under the Convention


See Sheet 1 of ‘Appendix 1’ excel spreadsheet
Appendix 2 – Sample countries’ implementation of mandatory UNCAC provisions (see also Sheet 1 of ‘Appendix 2’ excel spreadsheet; sheet 2 contains a description of each relevant article

	Article
	AFG
	ARM
	BANGL
	BFASO
	CAMB
	CHN
	CRO
	ETHI
	FRA
	GAMB
	GEOR
	HK
	ITA
	KEN
	LAO
	LESOT
	LIBE
	LITH
	MALAW
	MALAY
	MEXI
	MOLDO
	MONGO
	MOZA
	NIGE
	SENE
	SINGA
	SAFR
	SWISS
	TANZ
	NL
	T&T
	UKRAI
	VIETNA

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP
	MP

	5
	
	
	
	IP
	IP
	
	
	
	
	
	IP
	N/A
	
	PIP
	
	N/A
	
	
	
	
	
	
	IP
	IP
	
	PIP
	
	
	
	
	
	IP
	
	IP

	6
	
	
	
	
	IP
	
	
	N/A
	
	IP
	IP
	
	
	
	
	
	IP
	
	
	
	
	
	
	
	
	PIP
	
	
	
	
	
	IP
	
	IP

	8
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	N/A
	N/A
	
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	
	
	
	
	N/A
	N/A
	N/A
	
	
	N/A
	
	N/A
	N/A
	N/A
	N/A

	9
	IP
	
	
	N/A
	IP
	PIP
	
	N/A
	N/A
	N/A
	
	
	PIP
	
	N/A
	IP
	N/A
	
	
	
	
	
	
	
	
	
	
	
	N/A
	
	
	
	
	

	10
	
	
	
	
	IP
	
	
	
	
	N/A
	
	
	N/A
	N/A
	
	N/A
	N/A
	
	
	
	N/A
	N/A
	IP
	
	N/A
	
	N/A
	
	N/A
	
	N/A
	N/A
	
	IP

	11
	
	IP
	
	
	IP
	N/A
	N/A
	
	
	
	IP
	N/A
	
	
	
	PIP
	N/A
	
	
	
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	
	N/A
	
	N/A
	

	12
	
	IP
	
	N/A
	IP
	PIP
	N/A
	
	
	N/A
	PIP
	
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	
	N/A
	
	N/A
	
	
	
	N/A
	
	N/A
	
	PIP

	13
	
	
	IP
	
	N/A
	N/A
	
	
	N/A
	N/A
	PIP
	
	N/A
	
	
	N/A
	N/A
	
	
	
	
	
	
	N/A
	
	N/A
	
	
	N/A
	
	N/A
	N/A
	N/A
	IP

	14
	IP
	IP
	
	N/A
	IP
	PIP
	N/A
	N/A
	
	N/A
	N/A
	
	
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	
	
	
	N/A
	N/A
	
	
	
	IP
	
	N/A
	N/A
	PIP

	15
	N/A
	
	
	N/A
	IP
	
	
	
	
	
	
	
	
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	
	
	
	N/A
	
	
	
	
	
	N/A
	
	IP

	16
	N/A
	IP
	N/A
	N/A
	IP
	
	
	N/A
	
	N/A
	
	
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	
	
	
	N/A
	
	N/A

	17
	N/A
	
	N/A
	N/A
	IP
	
	
	N/A
	
	N/A
	N/A
	N/A
	
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	
	
	N/A
	
	N/A
	N/A
	
	
	
	N/A
	N/A
	
	IP

	23
	IP
	IP
	
	N/A
	PIP
	IP
	
	N/A
	
	N/A
	
	
	
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	
	
	
	N/A
	
	
	
	
	
	N/A
	
	

	25
	N/A
	
	
	N/A
	PIP
	
	N/A
	N/A
	
	
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	
	N/A
	N/A
	N/A
	N/A
	
	PIP

	26
	N/A
	
	
	N/A
	IP
	N/A
	
	N/A
	
	N/A
	
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	
	N/A
	IP
	N/A

	27
	N/A
	
	N/A
	N/A
	IP
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	N/A
	N/A
	N/A
	
	N/A

	28
	N/A
	N/A
	N/A
	N/A
	IP
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A

	29
	N/A
	
	N/A
	N/A
	IP
	
	
	N/A
	
	N/A
	
	
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	
	N/A

	30
	N/A
	
	N/A
	N/A
	PIP
	
	N/A
	N/A
	
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	
	
	N/A
	
	N/A
	
	
	N/A
	N/A
	N/A
	
	
	PIP

	31
	N/A
	
	
	N/A
	PIP
	
	
	N/A
	
	N/A
	
	
	
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	N/A
	
	
	
	N/A
	
	
	
	
	
	N/A
	
	PIP

	32
	N/A
	
	N/A
	N/A
	PIP
	N/A
	
	N/A
	PIP
	N/A
	
	
	
	IP
	N/A
	N/A
	N/A
	
	
	IP
	N/A
	
	N/A
	IP
	N/A
	N/A
	N/A
	
	N/A
	
	N/A
	N/A
	
	PIP

	34
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	
	N/A
	
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	IP
	
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	IP

	35
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	IP

	36
	
	
	
	N/A
	IP
	
	N/A
	N/A
	
	N/A
	
	N/A
	
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	
	N/A
	
	
	
	
	N/A
	N/A
	
	N/A
	
	PIP

	37
	N/A
	IP
	
	N/A
	PIP
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	38
	N/A
	N/A
	
	N/A
	IP
	N/A
	N/A
	N/A
	N/A
	N/A
	
	IP
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	IP
	N/A
	N/A
	
	N/A
	N/A
	
	
	N/A
	
	N/A
	N/A
	PIP

	39
	N/A
	N/A
	
	N/A
	PIP
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	
	N/A
	N/A
	
	N/A
	N/A
	N/A

	40
	N/A
	
	N/A
	N/A
	IP
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	N/A
	N/A
	
	N/A
	
	
	
	
	
	N/A
	N/A
	IP

	42
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	
	
	N/A
	N/A
	N/A
	N/A
	
	
	
	
	N/A
	
	N/A

	43
	N/A
	N/A
	N/A
	N/A
	PIP
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	?
	
	?
	?
	?
	?
	?
	
	?
	?
	?
	?
	?

	44
	N/A
	
	
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	
	N/A
	
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	N/A
	
	N/A
	
	N/A
	
	N/A
	
	
	
	N/A
	
	

	46
	
	
	
	N/A
	N/A
	N/A
	IP
	N/A
	N/A
	N/A
	
	
	
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	N/A
	
	
	N/A
	
	
	
	
	
	N/A
	
	PIP

	48
	N/A
	
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	
	N/A
	N/A
	N/A
	PIP

	50
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A

	52
	N/A
	IP
	N/A
	N/A
	PIP
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	N/A
	
	
	N/A
	
	N/A
	N/A
	
	
	
	N/A
	

	53
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	54
	N/A
	N/A
	N/A
	N/A
	PIP
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	
	N/A
	
	N/A
	N/A
	N/A

	55
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A

	57
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	
	N/A
	N/A
	N/A
	N/A
	N/A
	
	
	
	
	N/A
	
	PIP

	58
	N/A
	
	
	N/A
	
	
	
	
	
	N/A
	
	
	
	
	N/A
	N/A
	N/A
	
	N/A
	
	
	
	
	
	
	N/A
	
	
	
	
	
	N/A
	
	IP


	• Article 5 – Preventive anti-corruption policies and procedures

	• Article 6 – Preventive anti-corruption body or bodies

	• Article 7 – Public Sector

	• Article 8 – Codes of conduct for public officials

	• Article 9 – Public procurement and management of public finances

	• Article 10 – Public reporting

	• Article 11 – Measures relating to the judiciary and prosecution services

	• Article 12 – Private sector

	• Article 13 – Participation of society

	• Article 14 – Measures to prevent money-laundering

	• Article 15 – Bribery of national public officials

	• Article 16 – Bribery of foreign public officials and officials of public international organizations

	• Article 17 – Embezzlement, misappropriation or other diversion of property by a public official

	• Article 18 – Trading in influence

	• Article 19 – Abuse of functions

	• Article 20 – Illicit enrichment

	• Article 21 – Bribery in the public sector

	• Article 22 – Embezzlement of property in the private sector

	• Article 23 – Laundering of proceeds of crime

	• Article 24 – Concealment

	• Article 25 – Obstruction of justice

	• Article 26 – Liability of legal persons

	• Article 27 – Participation and attempt

	• Article 28 – Knowledge, intent and purpose as elements of an offence

	• Article 29 – Statute of limitations

	• Article 30 – Prosecution, adjudication and sanctions

	• Article 31 – Freezing, seizure, and confiscation

	• Article 32 – Protection of witnesses, experts, and victims

	• Article 33 – Protection of reporting persons

	• Article 34 – Consequences of acts of corruption

	• Article 35 – Compensation for damage

	• Article 36 – Specialized authorities

	• Article 37 – Cooperation with law enforcement authorities

	• Article 38 – Cooperation between national authorities

	• Article 39 – Cooperation between national authorities and the private sector

	• Article 40 – Bank secrecy

	• Article 41 – Criminal record

	• Article 42 – Jurisdiction

	• Article 43 – International cooperation

	• Article 44 - Extradition

	• Article 45 – Transfer of sentenced persons

	• Article 46 – Mutual legal assistance

	• Article 47 – Transfer of criminal proceedings

	• Article 48 – Law enforcement cooperation

	• Article 49 – Joint investigations

	• Article 50 – Special investigative techniques

	• Article 51 – General provisions

	• Article 52 – Prevention and detection of transfer of proceeds of crime 

	• Article 53 – Measures for direct recovery of property

	• Article 54 – Mechanisms for recovery of property through international cooperation in confiscation

	• Article 55 – International cooperation for purposes of confiscation

	• Article 56 – Special cooperation

	• Article 57 – Return and disposal of assets

	• Article 58 – Financial intelligence unit

	• Article 59 – Bilateral and multilateral agreements and arrangements.


Appendix 3

See Sheet 1 of ‘Appendix 3’ excel spreadsheet illustrating how much information remains unavailable by country and UNCAC article 

� As of December 14, 2005, thirty seven countries have ratified the UNCAC with many more approaching the final stages of ratification. The required ratifications for the entry into force was 30.


� In Ethiopia, for instance, although grand corruption may appear less common, there are some instances, particularly at the boundary between civil service and the public, where society seems to function according to informal rules; consequently, petty corruption thrives and the individuals involved are likely to seek larger, more lucrative targets. Additionally, Ethiopia remains highly vulnerable to external shocks, and poverty indicators continue to be among the highest in the world. Higher levels of external aid are required to achieve faster growth and the Millennium Development Goal, but also improvements in the capacity to effectively absorb and use such assistance through accelerated implementation of financial sector and other structural reforms (largely to support rural and private sector development). Maximization of external aid could be facilitated by a peaceful resolution of the border dispute with Eritrea and the continued reorientation of public resources to poverty related expenditures.


� As countries may wish to implement other international instruments, such as the UN Convention against Transnational Organized Crime, the universal instruments against terrorism, etc., many synergies and efficiencies can be achieved through a well planned and coordinated effort, which reduces costs to each country and substantially improves governance and security.


� Sobhan, Rehman. 1998. How Bad Governance Impedes Poverty Alleviation in Bangladesh. Retrieved July 14, 2005 from � HYPERLINK "http://www.oecd.org/dataoecd/18/5/1921954.pdf" �http://www.oecd.org/dataoecd/18/5/1921954.pdf�


� GRECO was later informed that this document was endorsed and enacted by the Croatian Parliament in March 2002.


� Council of Europe, GRECO, First Evaluation Round, “Evaluation Report on Croatia,” May 2002. Available at � HYPERLINK "http://www.greco.coe.int/Default.htm" ��http://www.greco.coe.int/Default.htm�.


� UNDP country feedback.


� Drafts of Vietnamese AC legal provisions, for instance, were unclear in this respect.


� Hong Kong’s Independent Commission Against Corruption, Prevention of Bribery Ordinance, and other legislation are of the most advanced in terms of combating corruption.


� In South Africa, the numerous anti-corruption bodies may contribute to a certain lack of effectiveness; some suggest that this indicates a need for a unified anti-corruption agency.


� Countries may also wish to consider the level of discretion they deem appropriate and desirable, while taking into account the vulnerability to abuse of discretionary powers in many countries (e.g., Gambia, Ukraine and Vietnam)


� See also South Africa’s Register of Members Interests; elected leaders must disclose interests, employment outside Parliament, other relationships, gifts and benefits, travel of certain categories, land, property, and pensions.


� OECD, � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/str_singapore.pdf" ��http://www1.oecd.org/daf/asiacom/pdf/str_singapore.pdf�


� Ministry of Finance website: � HYPERLINK "http://www.mof.gov.sg/policies/attachments/MOF.pdf" ��http://www.mof.gov.sg/policies/attachments/MOF.pdf�


� OECD, � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/str_singapore.pdf" ��http://www1.oecd.org/daf/asiacom/pdf/str_singapore.pdf�


� � HYPERLINK "http://www.gebiz.gov.sg/scripts/itt_gitis/biz_oppG_itt_procure_regime.jsp" ��http://www.gebiz.gov.sg/scripts/itt_gitis/biz_oppG_itt_procure_regime.jsp�


� � HYPERLINK "http://www.gebiz.gov.sg/scripts/doc/contract_purchasing.pdf" ��http://www.gebiz.gov.sg/scripts/doc/contract_purchasing.pdf�


� Transparency International, “Constitutional Right to Fair, Open and Competitive Public Procurement,” � HYPERLINK "http://www.ti-bangladesh.org/cgi-bin/cgiwrap/Wtiban/bpvoview.cgi?../BP_PDFfiles/Public_Procurement/981297191__i10.html" ��http://www.ti-bangladesh.org/cgi-bin/cgiwrap/Wtiban/bpvoview.cgi?../BP_PDFfiles/Public_Procurement/981297191__i10.html�. 


� United Nations Office on Drugs and Crime, Regional Office for Southern Africa, and Government of South Africa, Department of Public Service and Administration, “Country Corruption Assessment Report: South Africa” (Pretoria, 2003). Available at Government of South Africa, � HYPERLINK "http://www.info.gov.za/otherdocs/2003/corruption.pdf" ��http://www.info.gov.za/otherdocs/2003/corruption.pdf�. The Preferential Procurement Policy Framework Act of 2000 is available at � HYPERLINK "http://www.info.gov.za/gazette/acts/2000/a5-00.pdf" ��http://www.info.gov.za/gazette/acts/2000/a5-00.pdf�. 


� South African Government Information, “Constitution of the Republic of SA (Act No. 108 of 1996), Chapter 13 (Finance). Available at � HYPERLINK "http://www.info.gov.za/documents/constitution/1996/96cons13.htm" ��http://www.info.gov.za/documents/constitution/1996/96cons13.htm�.


� South African Government Information, “Regulations of the Preferential Procurement Policy Framework Act, No. 5 of 2000, have been promulgated in the Government Gazette,” August 9, 2001. Available at � HYPERLINK "http://www.info.gov.za/speeches/2001/0108101145a1016.htm" ��http://www.info.gov.za/speeches/2001/0108101145a1016.htm�. The Regulations should be available at � HYPERLINK "http://www.treasury.gov.za" ��www.treasury.gov.za� but I was unable to find them. 


� South African Government Information, “Constitution of the Republic of SA (Act No. 108 of 1996), Chapter 10 (Public Administration). Available at � HYPERLINK "http://www.info.gov.za/documents/constitution/1996/96cons10.htm" ��http://www.info.gov.za/documents/constitution/1996/96cons10.htm�. 


� Id.


� J.S. Selebi, South African Police Service, “Country Report to the 11th United Nations Congress on Crime Prevention & Criminal Justice,” � HYPERLINK "http://www.saps.gov.za/docs_publs/legislation/country_report/part_four.pdf" ��http://www.saps.gov.za/docs_publs/legislation/country_report/part_four.pdf�. 


� South African Government Information, “Constitution of the Republic of SA (Act No. 108 of 1996), Chapter 9 (State Institutions Supporting Constitutional Democracy). Available at � HYPERLINK "http://www.info.gov.za/documents/constitution/1996/96cons9.htm#188" ��http://www.info.gov.za/documents/constitution/1996/96cons9.htm#188�. 


� Republic of South Africa, “Auditor-General Act,” President’s Office, No. 822, June 14, 1995. Available at � HYPERLINK "http://www.info.gov.za/acts/1995/a12-95.pdf" ��http://www.info.gov.za/acts/1995/a12-95.pdf�. 


� United Nations Office on Drugs and Crime, Regional Office for Southern Africa, and Government of South Africa, Department of Public Service and Administration, “Country Corruption Assessment Report: South Africa” (Pretoria, 2003). Available at Government of South Africa, � HYPERLINK "http://www.info.gov.za/otherdocs/2003/corruption.pdf" ��http://www.info.gov.za/otherdocs/2003/corruption.pdf�.


� Official website: � HYPERLINK "http://www.sars.gov.za" ��www.sars.gov.za�. 


� Republic of South Africa, “South African Revenue Service Act,” Government Gazette, Vol. 387, No. 18257, Cape Town, September 5, 1997. Available at � HYPERLINK "http://www.info.gov.za/gazette/acts/1997/a34-97.pdf" ��http://www.info.gov.za/gazette/acts/1997/a34-97.pdf�.


� The Customs and Excise Act, 1964 is unavailable.


� United Nations Office on Drugs and Crime, Regional Office for Southern Africa, and Government of South Africa, Department of Public Service and Administration, “Country Corruption Assessment Report: South Africa” (Pretoria, 2003). Available at Government of South Africa, � HYPERLINK "http://www.info.gov.za/otherdocs/2003/corruption.pdf" ��http://www.info.gov.za/otherdocs/2003/corruption.pdf�.


� OECD. 2004. Istanbul Anti-Corruption Action Plan for Armenia, Azerbaijan, Georgia, the Kyrgyz Republic, the Russian Federation, Tajikistan and Ukraine. Ukraine: Monitoring Report. � HYPERLINK "http://www.anticorruptionnet.org/acncgi/view.cgi?product_id=1116&prop_type=file_en" ��http://www.anticorruptionnet.org/acncgi/view.cgi?product_id=1116&prop_type=file_en�


� Human rights training for Judges, http://www.u4.no/projects/project.cfm?id=619


� Ibid


� Ethiopia: Sustainable Development and Poverty Reduction Program, http://www.imf.org/external/country/ETH/index.htm


� Ethiopia Anti-Corruption Report. (1998). World Bank Poverty Reduction Social Development Unit Africa Unit, www1.worldbank.org/publicsector/ anticorrupt/EthiopiaGCA.pdf


� Ibid


� Transparency International, “Corporate Code of Conduct (Hong Kong ICAC). Available at � HYPERLINK "http://www.ti-bangladesh.org/cgi-bin/cgiwrap/Wtiban/bpvoview.cgi?../BP_PDFfiles/Codes_of_Conduct_-_Private_Sector/981272040__k5.html" ��http://www.ti-bangladesh.org/cgi-bin/cgiwrap/Wtiban/bpvoview.cgi?../BP_PDFfiles/Codes_of_Conduct_-_Private_Sector/981272040__k5.html�. 


� Asian Development Bank, Anti-Corruption Policies in Asia and the Pacific: The Legal and Institutional Frameworks for Fighting Corruption in Twenty-one Asian and Pacific Countries,” 2004. Available at � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/ac-policies-asiapacific-str.pdf" ��www1.oecd.org/daf/asiacom/pdf/ac-policies-asiapacific-str.pdf�.


� “Anti-Corruption Policies in Asia and the Pacific: Self-Assessment Report Hong Kong, China,” ADB/OECD Anti-Corruption Initiative for Asia and the Pacific, � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/str_hongkongchina.pdf" ��www1.oecd.org/daf/asiacom/pdf/str_hongkongchina.pdf�. The report reflects the anti-corruption policies that Hong Kong has reportedly in place as of October 2003.


� ICAC, Corruption Prevention Department, � HYPERLINK "http://www.icac.org.hk/eng/prev/prev_dept_5.html" ��http://www.icac.org.hk/eng/prev/prev_dept_5.html�. 


� Asian Development Bank, Anti-Corruption Policies in Asia and the Pacific: The Legal and Institutional Frameworks for Fighting Corruption in Twenty-one Asian and Pacific Countries,” 2004. Available at � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/ac-policies-asiapacific-str.pdf" ��www1.oecd.org/daf/asiacom/pdf/ac-policies-asiapacific-str.pdf�.


� A copy of the Theft Ordinance is available at the Hong Kong Legal Information Institute, � HYPERLINK "http://www.hklii.org/hk/legis/en/ord/cur/210.txt" ��http://www.hklii.org/hk/legis/en/ord/cur/210.txt�.


� A copy of the Inland Revenue Ordinance is available at the Hong Kong Legal Information Institute, � HYPERLINK "http://www.hklii.org/hk/legis/en/ord/cur/112.txt" ��http://www.hklii.org/hk/legis/en/ord/cur/112.txt�.


� See, for example, IFC at � HYPERLINK "http://www.ifc.org/ifcext/corporategovernance.nsf/Content/Approach" ��http://www.ifc.org/ifcext/corporategovernance.nsf/Content/Approach�; OECD Principles of corporate governance at � HYPERLINK "http://www.oecd.org/dataoecd/41/32/33647763.pdf" ��http://www.oecd.org/dataoecd/41/32/33647763.pdf�; � HYPERLINK "http://rru.worldbank.org/PapersLinks/Open.aspx?id=5966" �Moody's Corporation Corporate Governance Principles� at � HYPERLINK "http://ir.moodys.com/ireye/ir_site.zhtml?ticker=mco&script=2240" ��http://ir.moodys.com/ireye/ir_site.zhtml?ticker=mco&script=2240�;  see also, "Code of Best Practice for Corporate Governance" at


� HYPERLINK "http://papers.ssrn.com/sol3/papers.cfm?cfid=225803&cftoken=39326931&abstract_id=192170" ��http://papers.ssrn.com/sol3/papers.cfm?cfid=225803&cftoken=39326931&abstract_id=192170�. Individual country initiatives include the Swiss Business Federation, “Swiss Code of Best Practice for Corporate Governance,” Lichtdruck AG, Dielsdorf, July 2002, � HYPERLINK "http://www.economiesuisse.ch/d/content.cfm?upid=DD23731B-DCDF-4F99-960C0AE389A96E3C&type=pdf&filetype=pdf" ��http://www.economiesuisse.ch/d/content.cfm?upid=DD23731B-DCDF-4F99-960C0AE389A96E3C&type=pdf&filetype=pdf�; the Australia


ASX (Aus stock exchange) Corporate Governance Council Principles of Good Corporate Governance and Best Practice Recommendations


� HYPERLINK "http://www.shareholder.com/shared/dynamicdoc/ASX/364/ASXRecommendations.pdf" ��http://www.shareholder.com/shared/dynamicdoc/ASX/364/ASXRecommendations.pdf�; the Dutch Corporate Governance code � HYPERLINK "http://www.dsm.com/en_US/html/governance/tabaksblat.htm" ��http://www.dsm.com/en_US/html/governance/tabaksblat.htm�.


� UNDP. 2005.  Anti-Corruption Participatory Monitoring Methodology in Education and Healthcare Sectors. Drafted within the framework of UNDP Support to Information Society and Democratic Governance Programme.


� UNDP. 2005. Support to Information Society and Democratic Governance.  Office of the Minister for Coordination of Territorial Administration and Infrastructure Operations of the Republic of Armenia.


� See attached article entitled “Donor Organisations Involved in Anti-Corruption Activities in Armenia”.


� Strengthening the interface between the Parliament of Malawi and Civil society 


� HYPERLINK "http://www.u4.no/projects/project.cfm?id=343" ��http://www.u4.no/projects/project.cfm?id=343�


� Ibid


� Ibid


� Ibid


� Ibid


� Media Institute of Southern Africa, MISA, Regional support (RAF-2203), http://www.u4.no/projects/project.cfm?id=205


� Ibid


� Office of the Ombudsman, Malawi 


� HYPERLINK "http://www.u4.no/projects/project.cfm?id=46" ��http://www.u4.no/projects/project.cfm?id=46� 


� See also IMF study published in the summer of 2005 finding lack of genuine implementation of AML/CFT measures in many countries assessed.


� Criminal Law of the People’s Republic of China. � HYPERLINK "http://www.novexcn.com/criminal_law.html" ��http://www.novexcn.com/criminal_law.html�


� Original version of the Croatian Criminal Code available in Croatian at Republic of Croatia’s Ministry of Interior, � HYPERLINK "http://www.mup.hr/zakoni/z100.html#1" ��http://www.mup.hr/zakoni/z100.html#1�. 


� Government of France, Penal Code, Legifrance, � HYPERLINK "http://www.legifrance.gouv.fr/html/codes_traduits/code_penal_textan.htm" ��http://www.legifrance.gouv.fr/html/codes_traduits/code_penal_textan.htm�.


� Ibid


� OECD. 2001. Italy-Phase 1: Review of Implementation of the Convention and 1997 Recommendation. � HYPERLINK "http://www.oecd.org/dataoecd/39/61/2019055.pdf" ��http://www.oecd.org/dataoecd/39/61/2019055.pdf�


� OECD.  2004.  Italy: Phase 2- Report on the Application of the Convention on Combating Bribery of Foreign Public Officials in International Business Transactions and the 1997 Recommendations on Combating Bribery in International Business Transactions.  � HYPERLINK "http://www.oecd.org/dataoecd/0/50/33995536.pdf" ��http://www.oecd.org/dataoecd/0/50/33995536.pdf�


� OECD. 2002. Report by the Committee on International Investment and Multinational Enterprises: Implementation of the Convention on Combating Bribery of Foreign Public Officials in International Business Transactions and the 1997 Recommendation.  � HYPERLINK "http://www.oecd.org/dataoecd/52/59/2087917.pdf" ��http://www.oecd.org/dataoecd/52/59/2087917.pdf�


� Prevention of Corruption Act 1971, or see � HYPERLINK "http://www.tanzania.go.tz/governancef.html" ��http://www.tanzania.go.tz/governancef.html�


� Republic of South Africa, “Prevention and Combating of Corrupt Activities Act,” Government Gazette, Vol. 466, No. 26311, Cape Town, April 28, 2004. Available at � HYPERLINK "http://www.info.gov.za/gazette/acts/2004/a12-04.pdf" ��http://www.info.gov.za/gazette/acts/2004/a12-04.pdf�.  


� See Article 369 of the Criminal Code of Ukraine at � HYPERLINK "http://www.legislationline.org/view.php?document=55244" ��http://www.legislationline.org/view.php?document=55244�


� See Articles 90 and  92 of the Criminal Code Republic of Armenia available at � HYPERLINK "http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3f46119c4" ��http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3f46119c4�; see also the more general offence of embezzlement, which is covered by Article 179 of the Criminal Code .


� See for instance Articles 217 and 223 of Mexico Federal Criminal Code. February 2000 available at � HYPERLINK "http://www.oecd.org/dataoecd/40/60/2739935.pdf" ��http://www.oecd.org/dataoecd/40/60/2739935.pdf�


� Accountability Law for Public Servants.(In Spanish) � HYPERLINK "http://www.cddhcu.gob.mx/leyinfo/pdf/240.pdf" ��http://www.cddhcu.gob.mx/leyinfo/pdf/240.pdf� ; see also Inter-American Convention Against Corruption. 1997. Can be viewed at � HYPERLINK "http://www.respondanet.com/english/anti_corruption/reports/compendio_en/Html%20Files/Mexico.htm" ��www.respondanet.com/english/anti_corruption/reports/compendio_en/Html%20Files/Mexico.htm�


� Law on Special Investigation Service. � HYPERLINK "http://unpan1.un.org/intradoc/groups/public/documents/UNTC/UNPAN018129.pdf" ��http://unpan1.un.org/intradoc/groups/public/documents/UNTC/UNPAN018129.pdf�


� Articles 275 and 304, Criminal Code. � HYPERLINK "http://www.transparency-az.org/files/i1.doc" ��http://www.transparency-az.org/files/i1.doc�


� Criminal Law of the People’s Republic of China. � HYPERLINK "http://www.novexcn.com/criminal_law.html" ��http://www.novexcn.com/criminal_law.html�; see also article 119.


� Art. 2ter of Italian Law No.575/ 1965, provides for the seizure of property, owned directly or indirectly by any person suspected of participating in a Mafia-type association, when its value appears to be out of all proportion to his or her income or economic activities, or when it can be reasonably argued, based on the available evidence, that the said property constitutes the proceeds of unlawful activities. The seized property becomes subject to confiscation if no satisfactory explanation can be provided for its lawful origin. See also Art. 12sexies Italian Law No. 356/ 1992.


� See Section 12A Hong Kong Prevention of Bribery Ordinance.


� See Article 224 of the Federal Criminal Code.


� See Section 4 Singapore Confiscation of Benefits Act.


� See Section 23 of the Prevention and Combating of Corrupt Activities Act.
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� See appendix 2 and country summaries


� France: Review of Implementation of the Convention and 1997 Recommendation December 2000, � HYPERLINK "http://www.oecd.org/dataoecd/24/50/2076560.pdf" ��http://www.oecd.org/dataoecd/24/50/2076560.pdf�
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� See article Articles 37 – 39 of the Criminal Code of Republic of Armenia.  Available at � HYPERLINK "http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3f46119c4" ��http://www.unhcr.ch/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3f46119c4�


� Punishable by seven years imprisonment.  Corrupt Practices and Other Related Offenses Act 2000. � HYPERLINK "http://www.nigeria-law.org/Corrupt%20Practices%20and%20other%20Related%20Offences%20Act%202000.htm" ��http://www.nigeria-law.org/Corrupt%20Practices%20and%20other%20Related%20Offences%20Act%202000.htm�
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� ACN.  2004.  Armenia Monitoring Report.  Istanbul Anti-Corruption Action Plan for Armenia, Azerbaijan, Georgia, the Kyrgyz Republic, the Russian Federation, Tajikistan, and Ukraine. � HYPERLINK "http://www.anticorruptionnet.org/acncgi/view.cgi?product_id=1113&prop_type=file_en" ��http://www.anticorruptionnet.org/acncgi/view.cgi?product_id=1113&prop_type=file_en�


� See Article 70(2) and Article 70(3) of the Penal Code - OECD. Netherlands Review of Implementation of the Convention and 1997 Recommendation.  � HYPERLINK "http://www.oecd.org/dataoecd/39/43/2020264.pdf" ��http://www.oecd.org/dataoecd/39/43/2020264.pdf�


� Article 49, Criminal Code of Ukraine. � HYPERLINK "http://www.legislationline.org/view.php?document=55244" ��http://www.legislationline.org/view.php?document=55244�


� In Croatia, we have found that most prescribed punishments and statute of limitation for corruption offences are surprisingly low given the seriousness of the problem.


� As time and resource constraints did not allow the full discussion of asset-related provisions in South Africa, it may be very useful and desirable to follow up and supplement the country side of this project with a closer and more updated review of law, procedure and cases showing how this country’s arrangements may be a model for others to follow and under what circumstances. This is recommended as additional interviews with experts on the issue of asset confiscation and recovery suggested that other countries’ arrangements may be too complex and unclear (e.g. in the USA) or going a little too far (e.g, some Australian provisions), while others have not been seen in action yet to see what outcomes they produce (e.g., in France). S. Africa is held in high esteem for what is has put in place in this regard.


� Notable is the situation in China, where revealing or reporting corruption can be risky to individuals who report. Also, media appear not to be allowed to report on corruption to avoid putting the country in a negative light.


� “Anti-Corruption Policies in Asia and the Pacific: Self-Assessment Report Hong Kong, China,” ADB/OECD Anti-Corruption Initiative for Asia and the Pacific, � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/str_hongkongchina.pdf" �www1.oecd.org/daf/asiacom/pdf/str_hongkongchina.pdf�.
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� Id;  � HYPERLINK "http://www1.oecd.org/daf/asiacom/pdf/str_hongkongchina.pdf" ��www1.oecd.org/daf/asiacom/pdf/str_hongkongchina.pdf�.
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� See OECD. 2001. Italy-Phase 1: Review of Implementation of the Convention and 1997 Recommendation. � HYPERLINK "http://www.oecd.org/dataoecd/39/61/2019055.pdf" ��http://www.oecd.org/dataoecd/39/61/2019055.pdf�
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� See articles 27 and 28.


� See article 5(1) of the Anti-Corruption and Economic Crimes Act 2003.


� See section 23 of the Corrupt Practices and Related Offences Act 2000. � HYPERLINK "http://www.nigeria-law.org/Corrupt%20Practices%20and%20other%20Related%20Offences%20Act%202000.htm" ��http://www.nigeria-law.org/Corrupt%20Practices%20and%20other%20Related%20Offences%20Act%202000.htm�
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� GRECO.  2003.  First Evaluation Round: Evaluation Report on the Netherlands. March 28, 2003. � HYPERLINK "http://www.greco.coe.int/" ��http://www.greco.coe.int/�


� The text of the Swiss Penal Code is available at � HYPERLINK "http://www.admin.ch/ch/f/rs/311_0/index2.html" ��http://www.admin.ch/ch/f/rs/311_0/index2.html�.


� GRECO.  2001.First Evaluation Round: Evaluation Report on Georgia.  � HYPERLINK "http://www.greco.coe.int/" ��http://www.greco.coe.int/�


� GRECO.  2005.  First Evaluation Round Compliance Report on the Netherlands.  March 2005. � HYPERLINK "http://www.greco.coe.int/" ��http://www.greco.coe.int/�   


� Law on Special Investigation Service 2000. � HYPERLINK "http://unpan1.un.org/intradoc/groups/public/documents/UNTC/UNPAN018129.pdf" ��http://unpan1.un.org/intradoc/groups/public/documents/UNTC/UNPAN018129.pdf�


�� HYPERLINK "http://www.mas.gov.sg/masmcm/bin/pt1Notice_824__Guidelines_On_Prevention_Of_Money_Laundering.htm" ��http://www.mas.gov.sg/masmcm/bin/pt1Notice_824__Guidelines_On_Prevention_Of_Money_Laundering.htm�


� See Section 35 of Republic of South Africa, “Prevention and Combating of Corrupt Activities Act” Government Gazette, Vol. 466, No. 26311, Cape Town, April 28, 2004. Available at � HYPERLINK "http://www.info.gov.za/gazette/acts/2004/a12-04.pdf" ��http://www.info.gov.za/gazette/acts/2004/a12-04.pdf�.
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� In Bangladesh, for instance, it is noted that the power of arrest needs to be made more specific, as it appears to be open to abuse.


� In Burkina Faso, the government intends to adopt a comprehensive national policy aimed at broadening the fight against corruption, to be prepared by the High Authority for the Coordination of the Fight against Corruption through wide-ranging consultations.


� In Malaysia we see that encouraging individuals to report corruption is difficult because that is often a worse crime than engaging in corruption itself. The challenges around fighting “cultures of secrecy” cannot be over-estimated.


� A confidential interview with an expert on this subject confirmed this and suggested the following about countries not included in this study: Australian’s laws may be a little over-reaching, French and UK laws have not been really tested, while the US legislation is scattered in multiple statutes making none of them an example or template for other countries to follow. 


� GRECO has pointed out, for instance that France still needs to address conditions conducive to corruption such as the centralization of political power in the executive, the development of relationships between elected members and officials based on personal rather than institutional loyalty, the continuance of certain forms of  trading favors for votes, inadequate monitoring procedures, a derelict system for financing  political parties and election campaigns, the transient absence of a concise political consensus to firmly react against these practices, and the abusive use of Law 1901 – type associations.


� This approach will also assist in the introduction of relatively simple and consistent rules. In Mexico, we have seen that administrative regulations regarding corruption are so complex and unclear that they are comparatively ineffective.


� Efforts undertaken by Croatia since 2000 combined the adoption of the National Programme and Action Plan, the law on USKOK, amendments to the Criminal Code and the Code of Criminal Procedure, accession to international legal instruments relevant to the fight against corruption, promotion of a stronger involvement of the civil society, establishment of the Departments for Economic Crime and Corruption within the police, and the reorganization underway of other important public services, such as Tax and Customs Services. At the same time, it is important to emphasize the need for swift follow up. In Croatia, actual implementation of the provisions of the Law on USKOK and training of employees remains a challenge, while progress is slow in administrative reforms and the prevention of conflicts of interest in political life (see Council of Europe, GRECO, First Evaluation Round, “Evaluation Report on Croatia,” May 2002. Available at � HYPERLINK "http://www.greco.coe.int/Default.htm" ��http://www.greco.coe.int/Default.htm�.)


� In Afghanistan, for example, we see that difficulties include an environment of insecurity, lack of rule of law, weak infrastructure, and high regulatory burdens.  Quite importantly, the drug trade is also contributing to the corruption, but that is a problem more centrally addressed by the UN convention against transnational organized crime..
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