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Conflict of Interest: Legislators, Ministers and Public Officials

by Gerard Carney


This study has two main purposes. The first is to assist legislators, ministers and public officials to identify a conflict of interest when it poses an ethical dilemma in the performance of their official duties and responsibilities. The second purpose is to suggest various mechanisms either to prevent such a conflict of interest arising, or to resolve the conflict when it does arise. It does not purport to be a comprehensive manual of public sector ethics although it deals with probably the most important aspect of an ethical public life. Nor does it provide a clear blue-print of rules as if a legal text, since it has been observed : 

Questions of law are ultimately able to be resolved by the courts. Matters of ethics are, almost by definition, unable to be resolved by resort to rules or laws. Ethics questions are matters for judgement about competing values, and therefore matters about which there may be continuing disagreement, ambiguity, or uncertainty. 

Put in its simplest terms, a conflict of interest arises when the private interests of a politician or official clash or even coincide with the public interest. Such a conflict of interest raises an ethical dilemma when the private interest is sufficient to influence or appear to influence the exercise of official duties. Classic examples of conflict of interest include: 

· A legislator approaches a minister on behalf of a company in which the legislator is a shareholder. 

· A minister accepts an offer of future employment from a company which is currently seeking a government trading licence. 

· A public official must decide from a number of options on the route of a new highway - one option would reduce the value of his family's farm. 

At best, guidance is given to assist in the identification and resolution of conflicts of interest. Other issues thrown up by the above simplistic definition include: what is an interest, what is a private interest, what is the public interest, what constitutes a clash of those interests, and when does a coincidence of interests raise an ethical dilemma? 

The relationship between conflict of interest and corruption helps to elucidate the nature of both. Of the two phenomena, corruption is the better known. Most people are able to give an example of corrupt conduct but less readily explain the notion of a conflict of interest. As for their relationship, one can say that all cases of corruption involve a conflict of interest but the reverse cannot be maintained. 

More specifically, corruption involves a clash between the official's private and public interests where usually a financial benefit is knowingly obtained at the expense of the public interest. In other words, as defined by the TI Source Book in Ch 1, corruption is the "misuse of public power for private profit". A further basis of contrast is that corruption constitutes a serious crime whereas a conflict of interest merely describes a broad spectrum of conduct. Whether particular conduct constitutes unethical behaviour or worse depends on the circumstances and the reaction to the conflict. Corruption lies at one extreme of that spectrum of conflict of interest. 

This connection between corruption and conflict of interest is the subject of increasing international recognition and discussion. For instance, the Justice Ministers of the member States of the Council of Europe recommended recently the adoption of international instruments on corruption including a code of good conduct for public servants. Similarly, the Inter-American Convention Against Corruption requires the parties to consider standards of conduct to prevent conflicts of interest arising including the public declaration of income, assets and liabilities by specified public officials. 

The recognition of the need to avoid conflicts of interest by legislators, ministers and public officials promotes the adoption of similar standards of ethical conduct in the community as a whole. 

There remains a note of caution. 

It is essential if legislators, ministers and public officials are to act ethically to provide them with the support, both technical and emotional, needed to perform their arduous public duties. In addition, they must be provided whether in a full-time or part-time position with adequate salaries to enable them to have a lifestyle appropriate to their position. This is not a lavish lifestyle but one which enables them to provide for their families and which compensates them somewhat for the stresses put on family life. 

At least, the remuneration must be sufficient to ensure that financial worries do not distract them from their public duties. In such an environment of financial security, the risk of unethical conduct is reduced, the lure of monetary gain is less tempting and the avoidance and resolution of conflicts of interest more likely. 

Introductory Notes

The Rationale

"Throughout the world people are increasingly angry with the ways in which public power has been manipulated for private profit. The message we get from our national chapters in every corner of the globe is that they want to see clear and clearly-understood conflict of interest rules established, and for conflicts of interest involving public officials to be contained through the open monitoring of their assets and liabilities." 

Peter Eigen, Chairman, Transparency International (TI). 
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Chapter 1 
Rationale and Benefits of Public Integrity 

Before considering the nature of a conflict of interest, it is important to examine the underlying basis for the ethical concern which is raised by a conflict of interest. 

The fundamental premise of all government is that the power of government derives from the people for whom it serves. In other words, there is a trusteeship created between the people and those who serve in the three branches of government: the legislature, the executive and the judiciary. Members and officers of each of those branches exercise an ever increasing power over the rights and liberties of individuals, the economy and the commercial system. That trusteeship requires the exercise of power for the people's welfare, that is, in the public interest. Hence the description of "public servant" appears more apposite than "civil servant". 

The duty to exercise power in the public interest has been recognised for centuries by political philosophers: Plato, Cicero, Rousseau, Wang An Shih and the Islamic scholar, Abdul Rahman Ibn Khaldun (AD 1332-1406) who regarded the luxurious living of the ruling group as one of the causes of corruption. Moreover, this fundamental premise is reflected in many constitutions throughout the world. 

Nowhere is it so comprehensively stated than in the United States Senate Code of Official Conduct which contains the following declaration of Senate policy: 

The ideal concept of public office, expressed by the words, 'A public office is a public trust', signifies that the officer has been entrusted with public power by the people; that the officer holds this power in trust to be used only for their benefit and never for the benefit of himself or of a few; and that the officer must never conduct his own affairs so as to infringe on the public trust. All official conduct of Members of the Senate should be guided by this paramount concept of public office. 

Public Interest 

The "public interest" in this context is in effect the purpose which those who exercise power conscientiously believe to be most appropriate for the general welfare of that society. Since minds differ on whether a policy will enhance society's welfare, the public interest is a flexible concept to accommodate such a range of views. Cultural differences may also explain diverging views on what is in the public interest. But there are limits to the breadth of this concept of public interest. While this study does not attempt to define the "public interest", it should be remembered that decisions made not in the public interest result in adverse consequences for the welfare of society, economically and socially, and ultimately for the political system itself. The focus of this study is on how the duty to serve that public interest is safe-guarded by the avoidance of conflict of interest. 

An Absolute Obligation 

For legislators, ministers or officials to decide a matter even partly on the basis that it will benefit his or her private interests is to betray the trust of the people. The decision must be made solely on the basis that it is in the best interests of society. For to allow any other consideration, may result in a decision other than that most appropriate in the public interest. The primary test is subjective, that is, one which the politician or official must apply personally according to his or her own conscience. 

But even if this test is satisfied, there is also an objective assessment to be made. Might the decision be viewed by the people as one made other than solely on the basis of their welfare? This must also be considered by the legislator, minister or official but unlike the subjective test, the ultimate judgement on this issue rests with the people. Why must this be so? The reason is public confidence. The people are entitled to feel confident that their power or sovereignty is being exercised for their benefit. For, as the famous American counsel, Archibald Cox, has noted, the stability of government rests on the maintenance of public confidence: 

Both a free society and a democratic government require a high degree of public confidence in the integrity of those chosen to govern. 

This confidence can be easily eroded by the appearance of a conflict of interest. For this reason, the ethical requirement for legislators, ministers and officials is to avoid both actual, potential and apparent conflicts of interest. 

At times the requirement to avoid apparent conflicts of interest appears unfair and harsh, especially when abused by political opponents. Yet a politician or official who creates the appearance of a conflict of interest is simply inviting the closer inspection of his or her motives. It is a self-imposed vulnerability. Unless the appearance can be dispelled by the politician or official, they risk the political consequences of assumed unethical behaviour. The appearance of a conflict of interest is, in other words, one of the hazards of the game of politics. Its avoidance becomes one of the rules of the game when the objective of the game is the pursuit solely of the public interest. 

Accountability of Government 

The trend in many political systems to adopt mechanisms to support the integrity of its public officials is part of a wider phenomenon of government accountability. The ability to challenge government decisions for breaches of human rights, for lack of constitutional power or for failure to proceed in accordance with the rules of natural justice, also derives from the fundamental premise referred to earlier that the exercise of power is to be in the public interest. The concern with the integrity of those who exercise that power is simply the torch of public accountability being shone on another level of the decision-making process. It is another example of the checks and balances so eloquently explained by Thomas Madison in The Federalist No 51 : 

If men were angels, no government would be necessary. If angels were to govern men, neither external nor internal controls on government would benecessary. In framing a government which is to be administered by men overmen, the great difficulty lies in this: you must first enable thegovernment to control the governed; and in the next place oblige it to control itself. 

Guidelines to Support, Not Undermine, Public Confidence 

It is essential that any discussion of safeguarding the integrity of legislators, ministers and officials occur in a positive atmosphere which recognises the privilege and honour which attaches to those vested with the public trust. No assumption is made that all who occupy public office lack integrity. Rather, the desire is to assist those in public office vested with that awesome responsibility to act always in the public interest. Accordingly, the mechanisms recommended in this study on the whole emphasise the values which underlie ethical conduct rather than the rules which implement those values. 

One of the reasons often given for adopting the various mechanisms outlined in this study is to improve the low level of public confidence in the integrity of politicians and public officials. This view reflects the fact that mechanisms are generally adopted only in response to significant public scandals, such as Watergate in the United States. Public confidence depends ultimately, however, on the performance of those entrusted to govern. These mechanisms only support and assist politicians and public officials in the performance of their onerous duties and responsibilities. Their efficacy cannot be assessed simply in terms of any change in the level of public confidence. Nor is it possible to determine whether public confidence is enhanced by these measures . Their primary achievement must be the extent to which they have assisted politicians and public officials to serve the public interest better. 

It should be noted, however, that increased levels of public scrutiny of government especially by an active media renders public confidence in government more vulnerable now than in the past. Yet at the same time, there is unlikely to have been any change in the nature of a conflict of interest and its prevalence. So what has rendered public confidence more vulnerable is not necessarily a further decline in ethical standards but the increased likelihood that infringements of those standards will be detected. 

Along with mechanisms to help preserve integrity in government, there has been recognition of what has been called the "affirmative side" of government ethics, that is, to be "intellectually honest and politically courageous". The issue becomes not what I can get away with, but can I justify my conduct? Essentially, it is another aspect of accountability and responsibility but one which goes beyond the scope of this study. 

Chapter 2 
Nature of a Conflict of Interest 

The different functions and responsibilities of legislators, ministers and officials give rise to different conflicts of interest. Accordingly, the articulation of appropriate standards of conduct and their supporting mechanisms must take these differences into account. For instance, certain political bargains may be consistent with the public interest when negotiated by legislators or ministers but they are less likely to be so if negotiated by public officials. 

Legislators 

Probably legislators face the widest range of potentially conflicting interests: personal, representational and other private pecuniary and non-pecuniary interests. Certain interests are personally inherent: as a resident of a town or province, as a parent, spouse, or child, as a female or male, as indigenous or non-indigenous and so on. Other interests arise from the representative role: as a member of the legislature, as the representative of his or her electorate and as a member of a political party. Further interests arise from outside activities as a member of a non-political organisation, as a businessman, professional, farmer, grazier, or employee. These wide-ranging interests include therefore both pecuniary and non-pecuniary interests. 

Yet, despite all these potential conflicts, the legislator must endeavour to act only in the "public interest". Ethically that requires in each case the exclusion of all irrelevant considerations and the consideration of only those which are relevant. Which of those interests are ethically irrelevant really depends on the risk each interest poses to the process of decision-making. That risk varies in each of the three categories referred to. The risk is least with inherent interests while more acute with those pecuniary interests from outside activities. But at the end of the day, the obligation to act in the public interest requires that precedence be given to the public interest at stake over the private and personal interests of the official. 

Representational interests raise their own peculiar difficulties. Which has primacy: the party, the electorate, or the nation? The UK Code of Conduct for Members of the House of Commons acknowledges at least two of these representational interests in Part II: 

Members have a general duty to act in the interests of the nation as a whole; and a special duty to their constituents. 

Jeremy Bentham argued the electorate had primacy for only when all the elected representatives have expressed the views of their electorates on an issue can the matter be resolved according to the public interest. 

On the other hand, Professor David Thompson argues: 

The public interest does not emerge merely from the aggregation of subjective preferences: it must be created in the legislative process. 

We can think of this creation as occurring in a reiterated, four-step process: representatives express particular views, modify the views in light of what other representatives say, act on the modified views, and then seek to justify them to constituents. The process begins again with the new views of the constituents if they have been persuaded, or their original views if they have not. 

Even within the electorate, the conflicting interests of the constituents need to be handled. Indeed it can be said that the primary function of a legislator is to reconcile these competing representational interests. This is what renders the position so onerous. At this point, cultural differences may accord different roles to legislators. For example, in societies a legislator might be expected to represent particular groups who supported his or her election. Whereas in other societies, this might be viewed as unethical or unclear. 

Professor Paul Finn summed-up the position before the New South Wales Parliamentary ICAC Committee in 1992: 

We have to realise that public office is based on a conflict between duty and interest. We would be deluding ourselves if we did not start on the premise that politics is concerned about compromise, partiality and self interest behaviour. The problematic question is where on the spectrum does that behaviour become unacceptable? 

An Example of a Legislator's Conflicting Interests 

How does a legislator decide whether to support proposed legislation which restricts the logging of timber when faced with the following conflict of interest: his or her political party supports a policy of environmental protection, a significant part of the electorate represented depends on a forestry industry, and the legislator's family operates a transport business in connection with that industry? 

The last of these considerations, a personal or private interest, should be declared and ought to be given no more weight than that to be accorded to an assessment of the effect of the proposed legislation on those ancillary industries likely to be affected. Why is such a personal consideration ethically irrelevant? The reasons are: (i) the personal interest is too remote from the public interest and (ii) there is the risk that this interest will distort the process of deciding what is in the best interests of society as a whole. As for the other two considerations, it is not simply a case of deciding which is the most important. Their resolution involves the weighing of the competing arguments. This may entail the reaching of a compromise, for example, to allow the forestry industry to operate within ecologically sustainable development guidelines. 

A further potential conflict of interest is the elected representative's interest in being re-elected. Can a member of parliament use one's official position to improve the chances of being re-elected? This raises the use of an official office for party political purposes as distinct from constituency matters. 

Ministers and public officials 

Ministers and public officials are more likely to face a direct conflict between their public duty and private interest since, unlike legislators, they exercise specific discretionary powers. For example, to return to the forestry example above, a minister may have to decide whether to renew the licence to log timber in the region in which his family's transport business operates. For this reason they are subject to more detailed regulation by the various mechanisms discussed below. 

Unelected public officials similarly exercise discretionary powers and it is increasingly being recognised that they also influence if not determine government policy. They differ, however, from elected legislators in not having to represent potentially conflicting representational interests. This difference allows the monitoring of their conduct to be vested in higher level public officials without the necessity for direct public accountability. Those in elected office, however, need to be directly responsible to the electorate. For this reason, there is usually public disclosure of private interests by elected but not by unelected officials. While monitoring of unelected officials is often performed by their superiors, their increasing powers over the rights of individuals demands more transparent accountability mechanisms, at least of senior officials and others whose powers directly impact on individual rights. Accordingly, public disclosure of private interests by unelected officials may be necessary. 

The identification of those interests which are more likely to raise an ethical dilemma is obviously important when devising mechanisms to identify and resolve conflicts of interest. This is required for both pecuniary and non-pecuniary interests. Many mechanisms distinguish between a pecuniary interest which is held in common with the general community or some group thereof and that which is more specifically enjoyed by the official. For example, a pecuniary interest of a legislator as a farmer might arise in legislative proceedings concerned with the provision of agricultural subsidies. One formula in common usage is to allow full participation on the basis that it is legislation of general application which affects the legislator merely as a member of the public or as one of a broad class of persons. On the other hand, if the subsidy were to be provided only to a corporation of which the legislator was a substantial shareholder, the legislator ought to withdraw from a legislative committee scrutinising the proposed legislation. 

A similar approach is possible with non-pecuniary interests. This was recognised by the Third Report of the Nolan Committee (UK) which classified non-pecuniary interests according to the level of likely bias: an interest with a real danger of bias because the effect of the decision goes beyond the effect on the general populace; or an interest which the public might reasonably think could influence the decision. Declaration and withdrawal would be required in the former case whereas declaration alone in the latter. It is important therefore that in developing standards, sufficient regard is paid to the assessment of risk. 

Nature of a conflict of interest: pecuniary and non-pecuniary 

Most discussion of conflict of interest focuses on the advancement of pecuniary interests. Indeed at times a conflict of interest is defined solely by reference to the obtaining of a financial benefit. This narrow view of conflict of interest avoids having to deal with the wide range of non-pecuniary interests, such as, membership of a sporting, charitable, cultural or environmental body or organisation. Yet these interests are just as capable of raising a real or apparent conflict of interest which may distort government decision-making. 

At least a requirement to disclose a non-pecuniary interest when it arises in the decision-making process allows appropriate weight to be accorded to the view expressed. 

Admittedly, there may often be a readiness to make such a disclosure since the official obtains no pecuniary benefit and may revel in the disclosure of one's charitable pursuits. Nonetheless, to ignore non-pecuniary interests increases the likelihood of distortion of government decision-making. Accordingly, this study considers all conflicts of interest whether or not of a pecuniary nature. 

Relevance of constitutional system 

The functions and responsibilities of legislators, ministers and public officials differ in a number of respects depending on the nature of the constitutional system in each country. Most obvious is the difference in the nature of ministerial office which in Westminster systems of government is held by an elected member of the legislature, whereas in 

systems it may be by executive appointment. 

Probably the most significant difference in the case of legislators is whether their elected office is regarded as a full-time or part-time position. Restrictions on outside employment are stricter for the former. A further difference can be seen in their legislative role and functions. For instance, members of the United States Congress may actively promote their constituents' interests with government departments to grant, for example, a government contract. In this case, the determination of what is in the public interest rests largely with the government. In contrast, legislators in Westminster systems would usually be precluded from pressuring government officials in this manner. They may assist constituents in the resolution of particular difficulties by making representations to government but usually this would occur at a ministerial level. This stark difference in the role of legislators appears to arise from the different operation of the doctrine of separation of powers. 

Clearly, the specifications of the various mechanisms discussed in this study need to be modified to accommodate these differences. 

Relevance of cultural differences 

Despite cultural differences, all societies share a number of common problems which they attempt to resolve in various ways. The overriding concern of all societies is the creation of a society in which the basic requirements of life are provided: food, shelter, good health, peace and security of person and property. The development of a system of government to provide for these requirements has occurred in various ways and at various times. The latter half of the twentieth century has been marked by the decline of colonial imperialism and the emergence of independent states under written constitutions which acknowledge expressly or impliedly the sovereignty of the people. 

In other words, the responsibility for deciding how best to govern a society rests with the members of that society. Each society decides according to its own norms and values what is in its own public interest and the process by which this is determined. It is at this point that the particular values and norms of a culture may influence these determinations. For instance, it has been said concern for stability and order which characterises the values of many Asian countries supports the existence of strong leadership which emphasises duties to the state over the rights of individuals. Similarly, it has been said of Indonesian political ethics that it means "the ethics of tolerance, accommodation, mutual support, and devotion to the national interest rather than that of the group or of the individual." Hence, in deciding whether certain conduct is in the public interest, these cultural perspectives may produce a different assessment from that reached in a society which is individually rights focused. Indeed, there may be variation in the values and norms of various groups within the same society. 

Although culture affects the perception of the public interest in any particular society, no society freely tolerates a conflict between the public interest and the personal interests of its leaders. In other words, conflict of interest and its most insidious manifestation, corruption, are universally condemned phenomena in all societies. Any claim that a society's "cultural traditions" tolerate conflicts of interest or corruption must be viewed suspiciously. Such claims are most likely the product of those unethical practices. 

As with the public interest, culture may affect the perception of a conflict of interest. But one has to be careful not to confuse a legitimate cultural perception with a perception distorted by a "tradition" which simply grew out of corrupt practice. The prevalence of bribes in securing government co-operation over a long period cannot be justified on cultural grounds, such as the tradition of gift-giving found in many societies. 

That tradition has been distinguished from bribery in The Problem of Corruption by Professor Syed Hussein Alatas: 

It is apparent that giving presents was part of traditional administration. But the phenomenon differed sharply from corruption. (a) It was not committed in secrecy. (b) It was not a violation of duty or the rights of the public. (c) It was a form of revenue in which the government benefited. Because of this the government was assisted in remunerating the officers. (d) It was not an embezzlement of government funds of public extortion. 

The cultural justification for the toleration of "corrupt" activities appears to be an extension of the equally unsustainable view that liberal democracy is incompatible with the "unique" culture of a society or country. While much of what Western culture offers may legitimately be seen to threaten rich traditional non-western cultures, there are certain norms and values of Western culture which are not unique to that culture. Every culture recognises the values of honesty and integrity. Moreover, the obligation to govern for the common good or in the public interest are values of universal standing. Accordingly, it is simply not possible to reject all the values and norms of western civilisation as incompatible with one's traditional culture. The requirement to govern in the public interest is not negotiable in any society. It follows that tolerance of conflict of interest which undermines and distorts the public interest cannot be justified culturally. 

A further point is that the adoption of the commercial benefits of western culture is likely to be accompanied by the introduction of practices inimical to the public interest, such as corruption. For instance, an expectation of a bribe from Western suppliers may have originated with the offering of bribes by earlier Western suppliers intent on breaking into new markets previously dominated by local suppliers. It is clearly spurious to rely on any cultural tradition in such cases. Such corrupt practices need to be faced, not ignored. And their curtailment may well involve the adoption or adaptation of further mechanisms developed in the West to eradicate such practices. But it must be kept in mind that constitutional systems ascribe different roles and responsibilities to legislators, ministers and public officials. As these differences affect the nature and resolution of conflicts of interest, any mechanisms adopted to avoid or resolve these conflicts need to take these differences into account. 

Chapter 3 
Mechanisms for Dealing with Conflict of Interest 

Most mechanisms dealing with conflict of interest in relation to legislators, ministers and public officials attempt to avoid or minimise a conflict of interest arising. In the hope that these avoidance mechanisms work, less reliance need then be placed on mechanisms which resolve a conflict of interest when one arises. Of course, this aspect cannot be ignored and as outlined below, a code of conduct usually provides the appropriate procedure. 

The emphasis in this study is on those mechanisms which avoid or resolve a conflict of interest. They deal with particular private interests and operate at different times. Certain interests are regarded as sufficiently undesirable to warrant their elimination before entering public office (see the grounds of disqualification) while others merely require their declaration before official action is taken (see ad hoc disclosure). Accordingly, whichever mechanisms are adopted, they should complement each other. Also of critical significance is their enforcement which may range from public embarrassment to criminal sanctions. 

The mechanisms considered below are: 

A. Qualification and Disqualification from Office
B. Disclosure of Personal Interests
C. Codes of Conduct
D. Lobbyists and Registration
E. Post-Office Employment Restrictions 

F. Enforcement Mechanisms 

The general approach, however, can be summed-up in three stages: avoidance, declaration and withdrawal. 

Section 3a 
Qualification and Disqualification from Office

Legislators and Ministers 

Most countries distinguish between qualifications for election and disqualification. The common qualifications for election to public office are: adult, resident and citizen. These qualifications establish on the part of candidates, legal capacity and a sufficient connection with the people they represent. Their focus is not on conflict of interest but whether they have sufficient standing to be elected as one of the peoples' representatives. 

Grounds of disqualification on the other hand focus mainly on the avoidance of conflicts of interest. Ideally, they operate both at the time of election and subsequently. Three grounds of disqualification which endeavour to avoid potential conflicts of interest are: 

i. foreign allegiance, 

ii. holding another public office, and 

iii. being a government contractor. 

Of these, the latter two are the most common. Two other grounds of disqualification constitute a judgement of unfitness for office: bankruptcy and criminal conviction. The emphasis here is on the former three grounds. In respect of these grounds, the critical issue is whether each ground poses such a risk to the public interest to warrant disqualification from public office both when elected and subsequently. An alternative option, at least at the time of election, is that the conflict of interest be declared and the electorate judge the suitability of the candidate. 

Of significant importance is the time at which these grounds of disqualification are applied. The options include the date of nomination, the date of the poll, the date of the declaration of the poll, or the date the legislator is sworn-in. The optimal date will depend on the nature of the ground of disqualification and the opportunity for a conflict of interest to arise prior to being sworn-in. 

Foreign Allegiance 

Whether the holding of foreign citizenship or another form of foreign allegiance poses such a risk of conflict of interest to warrant disqualification from public office is a matter of debate. Each country needs to make its own assessment of this risk. A country recently at war is more unlikely to accept dual citizenship especially of the protagonist. Although the current trend in globalisation may suggest it is unfashionable to disqualify dual citizenship, the assessment to be made is of the risk dual citizenship poses for avoidance of conflict of interest. Globalisation is only one factor to be considered in that assessment. 

There are practical difficulties with this ground of disqualification. One is the unknown foreign citizenship which arises often by virtue of the parents' nationality. The other difficulty is defining the other forms of foreign allegiance (other than citizenship) which constitute disqualification. A solution to these problems is to provide for the renunciation of foreign citizenship and all other forms of foreign allegiance when nominating for election or upon being elected. 

Even if foreign allegiance does not disqualify a candidate on election, there remains the issue whether any act acknowledging foreign allegiance committed after being elected ought to be proscribed. The case in favour of disqualification is stronger in this situation. 

Holding Another Public Office 

The holding of any employment in addition to that as a legislator or minister raises a potential conflict of interest. That issue is fully considered below in the context of a code of conduct. But one aspect of that issue arises here as a ground of disqualification, namely, the holding of another public office position. While the holding of outside employment may be permitted in some countries depending on whether the office of legislator or minister is regarded as a full-time or part-time position, the desirability of holding another public office does not depend on that distinction. There is a strong likelihood of a conflict of interest arising when any legislator or minister holds another public office. The extent of the conflict will vary depending on the nature of the public office and the duties of the legislator or minister. There may be certain non-pecuniary public offices which need not incur disqualification, for example, appointment to a government board. In such cases, the benefit to the public interest of having a legislator, minister or public official on the board outweighs the risk of conflict of interest. And of course ministers who are required to be members of the legislature, such as in a Westminster system, legitimately hold two public offices. 

Precisely, what is the nature of the conflict of interest which arises when a legislator or minister holds another public office? For legislators, the risk is that the executive government would influence them either with the offer of such a position or while they are in those positions. They in turn may feel restrained from calling the executive to account. Moreover, full-time legislators would find it difficult to perform the responsibilities of both positions. As for ministers, they may be compromised by the duties owed to the other position. 

A number of issues arises when implementing this ground of disqualification. 

The first is the prescription of those public office positions the holding of which is incompatible with being a legislator or minister. For example, a broad net might be cast by the prescription of all "public offices" with certain express exemptions. A difficulty can arise with those positions which are at the periphery of public office, such as membership of government corporations or authorities. The United Kingdom has endeavoured to overcome this problem by actually specifying all of the positions which incur disqualification. This approach requires careful updating. In federal systems, it is also important to specify whether the public offices are of all levels of government. A similar issue in relation to appointments by foreign governments also arises. 

Clearly, the holding of any judicial office, any full-time military appointment, or any law-enforcement office is incompatible with being a legislator, minister or other public official. 

The second issue is which public office to vacate and when? For candidates to the legislature, one approach is to allow them to retain the public office until elected whereupon that office is automatically vacated or resigned from. This approach facilitates the participation of public office holders in the election process without the burden of having to resign from public office before the election. Safeguards, such as obtaining leave from the position, are required however to ensure that no advantage is obtained from the public office during the election campaign. 

Moreover, the most senior public office positions may require resignation upon nomination. An alternative approach is to render the election void if holding another public office. To avoid disqualification, the official must resign the public office before contesting the election and then if unsuccessful, seek reinstatement. While procedures can provide for reinstatement, this approach still deters public officials entering elective office. 

Where a legislator or minister accepts another public office after being elected or appointed, the choice is between disqualifying them as legislator or minister or else deem the appointment to the other public office ineffective. 

Government Contractors 

A significant source of conflict of interest for legislators and ministers arises when they are party to a government contract. This leaves them vulnerable on at least two fronts: government attempts to influence the exercise of their duties and responsibilities, and the obtaining of special benefits by virtue of those contracts. One approach to avoid such a conflict is to disqualify legislators and ministers who have any interest in a government contract. Alternative mechanisms to disqualification which avert a conflict of interest are considered below. 

When adopted as a ground of disqualification , at least two approaches are possible. The first is simply to impose disqualification on those who hold an interest in a government contract (often with exemptions). The second approach is to provide for the avoidance of disqualification by declaring the interest in a government contract to an appropriate body for its approval. This approach has several advantages. It lessens the burden of defining precisely the contracts or the interest therein which incur disqualification. Also, it allows the sanctioning of legislators and ministers engaging in significant commercial activities which their country accepts as in the public interest. 

An example of this approach without the sanctioning process (i.e. just a declaration) is found in s 55 of the Malta Constitution which disqualifies any person who is elected as a member of the House of Representatives if he is a party to any contract with the Government for or on account of the public service unless he has published in the Gazette within one month before the election day, the nature of the contract and his interest in it. Section 56 deems a sitting member's seat to be vacant on the same basis except that the member may avoid disqualification if he notifies the House of his interest in the contract before or as soon as practicable after obtaining the interest. It would seem preferable to require the House to approve the contract. 

Experience in each country will indicate whether disqualification is the appropriate mechanism for dealing with the holding of interests in government contracts. For instance, this ground of disqualification was abrogated for members of the UK House of Commons in 1957 in view of the lack of abuse with government contracts. However, as this is unlikely to be the position for most countries, the following alternative mechanisms to disqualification need to be considered: 

i. Prohibit the legislator or minister from being party to a government contract; 

ii. Remove them from business operations - considered below in the context of a code of conduct; 

iii. Render the government contract void. For instance, while members of the United States Congress are not disqualified under the Constitution for interests in government contracts, such an interest nullifies the contract and renders them liable to a fine; or 

iv. If none of these mechanisms is adopted, it is essential that there be some monitoring mechanism to ensure that legislators and ministers derive no undue advantage from their position. In this way, the public interest is safeguarded while allowing legislators and ministers to participate in the economic development of the country. The simplest approach is adopted in Ireland where legislators and ministers are required to declare to the register of interests any government contracts for the supply of goods and services to a minister or public body exceeding £5,000 in value in which they are directly or indirectly interested. 

Whichever approach is adopted, the category of government contracts and the requisite interest therein need to be carefully prescribed to cover only those situations which have the potential to raise a conflict of interest. It is by no means an easy task to define with precision those contracts or the nature of the interest therein which may create the appearance of a conflict of interest. Usually this involves an elaborate list of exemptions. For instance, everyday transactions such as the purchase of a postage stamp from a government post office, investment in government securities, and the provision of services by government are often excluded. Another approach is to target only those government contracts funded by public money where the risk of conflict of interest is greatest, such as the sale of goods and services to the government. 

Clearly, ministers should be disqualified from holding contracts which fall within their areas of ministerial responsibility. The case is persuasive, however, for the net to be cast wider because of the likely appearance of favouritism. 

Moreover, in defining the requisite interest in the contract, consideration needs to be given to the legislator's or minister's family interests. As will be seen below, particularly in relation to the declaration of interests, the interests of the family pose a further dimension in the avoidance of conflict of interest. 

Waiver of disqualification 

For both successful candidates and incumbent legislators, provision might be made for the legislature to waive disqualification in appropriate cases. For example in Victoria (Australia), the House may waive disqualification if the disqualifying condition no longer exists, it was in all the circumstances of a trifling nature and it occurred or arose without the actual knowledge or consent of the person or was accidental or due to inadvertence. 

Public Officials 

The qualifications and disqualifications of unelected public officials need to reflect the nature of their particular responsibilities and the level of their seniority. In relation to the three grounds of disqualification discussed above for legislators and ministers: 

I. Foreign allegiance: it may well be desirable to require national citizenship but not to go so far as precluding dual citizenship. 

II. Public office: as a general rule, holding another public office should be prohibited unless the positions are compatible. Compatibility requires the absence of any potential conflict of interest especially of a pecuniary nature. 

III. Government contracts: the holding of an interest in a government contract should be regulated in the same manner as for legislators and ministers. Where it is considered necessary for a country's economic development to allow the involvement of its leaders in major projects, then as with legislators and ministers, public officials will need to obtain approval for holding interests in government contracts. Employees of the United States Government are prevented from contracting with the government "except for the most compelling reasons", such as when the needs of government cannot otherwise be satisfied. Also, their Code of Ethics prevents them from engaging in any business with the government which is "inconsistent with the conscientious performance" of their official duties.

Section 3b 
Disclosure of Personal Interests 

The second approach to conflict of interest is by way of declaration or disclosure of one's private interest. While this mechanism does not necessarily avoid or resolve a conflict between a private interest and the public interest, it at least reveals the existence of a conflict. Indeed, it ought to be the natural response of any legislator, minister or official to disclose to the appropriate authority the existence of a conflict of interest. As the first essential step in resolving the conflict, it represents the minimal ethical response. 

There are two points in time when disclosure or declaration might be made. The first is to disclose the private interest when a conflict arises or appears to arise with the public interest. This may be termed: ad hoc disclosure. The other point in time is to declare one's private interest in advance of any conflict arising. In this case, a declaration of interests is usually made to a register of interests. Each of these mechanisms is considered in turn. But it should be noted that they are not mutually exclusive, having the capacity to complement each other. In addition, they should be considered as part of a package of measures designed to avoid, declare and resolve conflicts of interest. 

Ad hoc disclosure 
A requirement to make ad hoc disclosure of a private interest reveals a conflict of interest but it does not resolve the conflict. Hence, any mechanism of this nature ought to specify when, to whom and what is disclosed as well as the consequences which flow from such a declaration. 

Certain countries do not require actual disclosure, only the abstaining of action. For example, members of the United States Congress and of the Australian and Canadian Parliaments cannot vote if they have a direct pecuniary interest. This requirement has, however, been interpreted narrowly to arise only when the member's interests are directly affected and not as one of a class affected. Thereby the member's representative function is not unnecessarily curtailed. For example, if a dairy farmer were elected to the legislature to represent constituents with links to the dairy industry, the farmer would not be disqualified from voting on legislation which provided financial benefits for all dairy farmers but the would be otherwise if the benefits were confined to his or her farm. 

Notably the rules of the US Senate go further by preventing the member from aiding the passage of legislation which would prevent the introduction or sponsorship of legislation and presumably even participation in the debate. The members of the UK House of Commons are prevented from voting on the same basis as those in the United States and Canada but a more recent rule, wider in operation, requires actual disclosure of any direct or indirect relevant pecuniary interest when acting officially both inside and outside Parliament. Hence, under the UK rule, the dairy farmer in the above example would be required to declare his interest as a dairy farmer before participating in any debate on the legislation. 

This distinction drawn in the United Kingdom between the narrow interest, which prevents a member from voting, and the wider interest, which merely requires disclosure, enables the member to continue to represent the constituency. Unfortunately, the new requirements for members of the South African Parliament appear to adopt the narrow interest for both the obligations to disclose and to abstain. 

While abstaining from voting or other decision-making may be justified when legislation affects the legislator solely or as one of a small class, it is desirable that there be a wider obligation to disclose any interest which may benefit from legislation whether or not this occurs simply as one of a class of beneficiaries. 

As a general rule, disclosure of a conflict of interest should occur whenever action is intended to be taken by a legislator, minister or official in their official capacity. Hence, legislators should be required to disclose their conflicting private interests in the legislature when debating or voting on a matter which involves that interest. The same declaration ought to be made when discussing a matter outside the legislature, for example, when making submissions to ministers or officials. 

Similarly, ministers should be required to disclose their conflicting private interests to the cabinet or equivalent body and where necessary abstain from acting in the matter. Public officials also should disclose any conflict of interest at least to their superiors. 

The extent of the interest to be disclosed can range from a pecuniary interest to a personal non-pecuniary interest such as membership of a charity or sporting association. The difficulty is in defining an interest which raises an ethical dilemma. As noted earlier, interests shared with the rest of the community or a large proportion thereof rarely raise a of interest of ethical concern. 

Of course, much depends on the personal judgement of the legislator, minister or public official as to whether his or her private interest is sufficient to put at risk public confidence in the integrity of government decision-making. The following test is given in par 39 of the Guide to the Rules relating to the Conduct of Members of the UK House of Commons (24 July 1996): 

a pecuniary interest should be declared if it might reasonably be thought by others to influence the speech, representation or communication in question. 

As with the register of interests, there is a strong case for family interests known to the legislator, minister or public official also to be declared ad hoc. 

Prior disclosure to a register of interests may reduce the occasions when ad hoc disclosure is required. However, the ad hoc disclosure of a private interest at the very moment when a conflict arises is clearly more effective than disclosure made months earlier to a register a copy of which is not on hand. Additionally, the nature of the private interest to be disclosed can be more generally defined for ad hoc disclosure than for a register of interests. The latter requires a detailed prescription of interests to be registered to cover all eventualities, whereas the former requirement can be simply expressed to require disclosure in so far as a real or apparent conflict of interest arises in the particular circumstances. In the United Kingdom, prior registration of an interest does not obviate the need for ad hoc disclosure except for the purpose of voting. 

Of critical importance is the consequence of ad hoc disclosure. The options are: 

i. After disclosure, allow the matter to proceed in the usual manner. This may be an acceptable response when the legislator, minister or official is only making a submission or statement on a matter which involves no exercise of power. The disclosure allows the view expressed to be more accurately judged without stifling an often insightful contribution to the discussion. In this way expertise and experience is utilised. Particularly in the case of legislators, this approach permits them to continue their representational function. Enforcement of this requirement can be to prevent the member from participating in the legislative process unless disclosure is made. 

This is the approach for legislators in: United Kingdom (Resolution of 22 May 1974 as amended); Ireland (Ethics in Public Office Act 1994 s 7); cf. the Code of Conduct (Rule 6) for members of the German Bundestag which only requires disclosure prior to committee meetings but in practice no vote is cast. 

ii. After disclosure, require a decision to be made whether to allow the declarer to continue to act in the matter as if no conflict of interest arose or to withdraw from the matter. 

This approach allows for individual assessment of any conflict of interest and is appropriate in the case of a vote of a legislator in a legislative committee or a minister's vote in cabinet or other exercise of ministerial power. It may also be appropriate for public officials. 

iii. After disclosure, require immediate withdrawal from the matter. 

This approach is most desirable when a minister or official is exercising a discretionary power. Public confidence in government will be enhanced if it is standard practice for a minister or public official who raises a conflict of interest to transfer the relevant responsibility to another official. The declarer must, however, refrain from attempting to influence the further determination of the matter. This approach is evident in the UK Ministerial Code (July 1997) under which ministers must declare private interests to ministerial colleagues and must ensure no involvement in the exercise of powers. A stern warning is given in the latter situation of the invalidity of any decision made (par 115). 

Legislators, on the other hand, should not be prevented from voting in the legislature given that this would seriously undermine their representational function. It would only be in an exceptional case where to allow voting to proceed would result in a distorted decision. With legislators, disclosure in debate is the imperative. On this basis, s 8 of the Members' Integrity Act 1994 (Ontario) appears to go too far in requiring from legislators both disclosure and withdrawal if they have a conflict of interest in any matter before the Assembly, Executive Council or a committee of either. The proposed Code of Official Conduct for members of the Canadian Parliament also requires disclosure of "a private interest" but only denies the right to vote and then only in respect of "a direct pecuniary interest". 

Recommendation: 

In the exercise of their official duties, all legislators, ministers and public officials should be required to make an ad hoc disclosure of any private interest the existence of which may reasonably be viewed as influencing their official duties. This obligation should arise irrespective of any declaration to a register of interests. Ministers and public officials ought to abstain from any further involvement in the matter unless permitted to continue by an appropriate authority. 
Register of Interests 

The declaration of private interests to a register is the most common mechanism for dealing with conflicts of interest on the part of legislators, ministers and public officials. The popularity of this mechanism seems due in part to the ease of implementation and the clear message it sends of a commitment to transparency in government. Notably, the media appear to be a significant beneficiary. 

There can, however, be acute problems where a register is being introduced and officials have inexplicable wealth which they would be embarrassed to disclose. An example was in Nigeria in 1979, where several thousand senior officials were obliged to declare their assets and liabilities - but only two people did, the incoming President and his Deputy. Yet it is essential for a register top be complete and accurate if it is to serve as a monitoring tool. Nor is it a question of only failing to declare. Suggestions have been made that officials can over-declare their wealth in anticipation of prospering illicitly while in office. 

Essentially, this mechanism requires the periodic declaration of all prescribed interests to a register of interests. Public access to the register or a summary of its contents is more usually given in the case of the declaration of interests by legislators than by ministers and public officials. The widespread adoption of such a register indicates that its advantages are seen to outweigh its disadvantages. The principal argument raised against a register is the invasion of privacy. Other arguments include: ease of avoidance; vulnerability of the declarant to extortion; deterrent to entry into public life; and denigration of the integrity of the declarants. The benefits of a register resemble those for ad hoc disclosure: proper weight can be given to the views expressed; increased likelihood of detection of conflicts of interest; consequent enhancement in public confidence; and the avoidance of fabricated conflicts of interest. 

These are substantial reasons in favour of a register. As for the invasion of privacy, this may be alleviated to an extent by the particular requirements of the register. While ad hoc disclosure reveals the conflict of interest at the crucial time and impacts on the right to privacy only in so far as it is necessary, a register has the advantage of being more easily enforced and monitored. The ideal is to have both mechanisms complement each other. 

The implementation of a register of interests involves the following issues: 

i. Persons Required to Make a Declaration 

There is usually little difficulty in identifying all legislators and ministers to make a declaration. More complicated is the determination of which public officials should be required to register their private interests. At least those who occupy the senior echelons of the public service ought to be required. This is facilitated where there is a clear demarcation of senior staff such as the senior executive service (SES) at the federal level in Australia or those officials appointed by elected officials or by cabinet as in Spain. In Canada, the Conflict of Interest and Post-Employment Code for Public Office Holders applies to ministers, parliamentary secretaries and full-time Governor-in-Council and ministerial appointees (s 4). But there is a strong argument that all public officials should declare at least any pecuniary interests which are likely to raise a conflict of interest in the course of performing their particular official duties. Ideally, each department or office of government should determine the scope of this obligation under the supervision of an independent ethics co-ordinator. 

A declaration should also be lodged within a prescribed period of leaving public office of those interests arising, including gifts received, since the last declaration. Consideration also needs to be given to whether candidates for elected public office should be required to declare their private interests when nominating. Despite the administrative burden, it does place candidates on an equal footing with the incumbent officials whose private interests are already declared. 

ii. Frequency of Declarations by Elected Officials 

Deciding on the frequency of declarations involves the weighing of several factors: the need for the most up-to-date information, the avoidance of an unduly onerous obligation and the consequent risk of non-compliance. 

A single declaration upon being elected or appointed to public office satisfies the latter two factors but is unlikely to remain up-to-date. An annual declaration (of all interests or just the changes) produces a marginal improvement on this score. An obligation to notify changes within e.g. a four week period of their occurrence may produce the most reliable register but only if this is complied with. The risk of more frequent declarations is the increased likelihood of unintentional default or mistakes. 

Significantly, less frequent the declaration, the more valuable an obligation of ad hoc disclosure becomes. 

The South African Code for legislators requires annual declaration except for gifts and hospitality which are to be declared every two months (rule 3.2.2.2). 

iii. Declaration of Family Interests of Elected Official 

One of the most controversial issues has been whether the private interests of the "family" need to be declared. Apart from the obvious risk of a conflict of interest arising between the interests of family members and the public interest, part of the rationale for their declaration is to avert the divestment of interests to a spouse or other family members to avoid declaration. This is considered necessary to maintain public confidence in the register. Where imposed, the invasion of privacy (the main argument of those opposed to their declaration) can be alleviated by confining public access to the personal interests of the legislator, minister or official while denying access to those of their family. Access to family interests is granted only to the enforcement authority. 

The "family" usually includes the spouse (including de facto or permanent companion) and minor or dependent children (including adopted and step-children). Ideally the interests of all dependants should be declared. Some privacy can be maintained by not requiring the specification of interests between the members of the family. 

An alternative approach to requiring the members of the family to declare their interests individually or as a group, is to impose the obligation only on the legislator, minister or official to declare those family interests of which he or she is aware. However, this approach renders more onerous an obligation to notify changes as they occur of which one becomes aware. In Canada, only ministers and parliamentary secretaries have to disclose the assets and liabilities of a spouse and dependent children while other officials are not so required (s 9). 

iv. Interests to be Declared by Elected Official 

Critical to the efficacy of the register, the specification of interests to be declared must be as clear and as comprehensible as possible. Ideally the interests should encompass: 

a. Pecuniary interests of assets, liabilities and income.

b. Non-pecuniary interests which are capable of conflicting with one's public duties.

In specifying the categories of interests to be declared, at least two approaches are possible. 

The first is simply to specify the basic categories of interests just referred to: assets, liabilities, income and non-pecuniary interests, leaving to the declarant the identification of personal interests within those basic categories. 

The other approach is to specify in some detail the interests to be declared thereby assisting the declarant to identify all relevant interests. Most registers adopt this latter approach in some form. This approach also has the advantage of prescribing the detail required of each declared interest. For instance, whether the number and value of shares must be disclosed, or the nature of the business activities of a private company. Of course, those interests which are required by a code of conduct to be divested or placed in a blind trust will not appear in a register of interests. These alternative mechanisms which avoid a conflict arising are discussed below in the context of a code of conduct. 

Many registers do not require the value of assets to be declared or the amount of income received although they may set a threshold value before declaration of the asset or source of income is required or else require an indication of value within a range. In the UK, values are only required from ministers and senior civil servants, not from members and lower civil servants. In contrast the proposed code for Canadian members requires declaration of value. 

The principal categories specified often include: 

c. Assets 

i. real property;

ii. shareholdings;

iii. business interests and partnerships;

iv. directorships;

v. other investments and assets;

vi. trusts;

vii. gifts;

viii. sponsored travel and hospitality.

Certain registers may require additional interests to be declared which are in response to particular problems in that country. For example, the UK register for the House of Commons requires the declaration of clients (category 3), sponsorships (category 4) and any other interest which might influence the member in his official capacity (category 10 - miscellaneous), in addition to the presentation of any employment agreements to the Parliamentary Commissioner if parliamentary services of a member are involved such as the provision of parliamentary advice (cl. 35). 

Membership of organisations became an issue in Ireland for legislators where the declaration of religious affiliation was regarded as so private that no requirement for the declaration of membership of organisations was adopted. 

d. Liabilities 

Not all registers require the declaration of liabilities. The reasons for this appear to be an undue invasion of privacy and the lower incidence of a conflict of interest arising. Nevertheless, a declaration of assets without liabilities gives a distorted picture of the financial affairs of declarants. More importantly, indebtedness can easily give rise to conflicts of interest and even corruption. At times, legislators, ministers and officials may be tempted to enjoy a lifestyle similar to their financially successful constituents when their own incomes are insufficient to support them. As debt accrues, ethical problems may arise. If liabilities are to be declared, the details required must be clear, such as the name of the lender, the amount (may be above a threshold amount), rate of interest, and the reason for the liability. 

e. Income

The declaration of income usually specifies the source of the income. This requirement therefore reveals all remunerated employment, offices and appointments. The amount received might also be declared, possibly above a threshold amount. Most importantly, the basis for the receipt of income should be declared. 

v. Declaration by Elected Official to Whom? 

Declaration should be made to an independent body with security of tenure. Otherwise enforcement may be compromised. Disclosures made to the Prime Minister or to the government are useless without transparency and enforcement. While declaration by legislators is often made to an officer of the legislature or to a committee of the legislature as occurs in South Africa (Joint Committee on Members' Interests), enforcement cannot be left in the hands of such an officer. Also care needs to be taken in declaring to the judicial branch, such as the Chief Justice in Zambia , lest judicial independence is compromised. 

It is recommended that the declaration be made on oath as in Puerto Rico. 

vi. Access to Register of Elected Officials. 

Integral to any register of interests is the right of access to its details. The extent of access is linked directly to both: (i) the rationale for the register - the declaration and consequent identification of a conflict of interest - and (ii) its inherent flaw - the invasion of privacy. In other words, it affects the efficacy of the register in the revelation of conflicts of interest and consequently, the level of public confidence in the register. 

The options for access range from full public access, to limited public access (e.g. of the legislator's own interests but not those of the family), to access confined to a monitoring authority. One example of limited public access occurs in South Africa where the declaration of general assets is publicly available while their value along with details of family member interests remain confidential. To avoid browsing through the, a fee of R5 is payable to inspect a specified member. 

In this instance, the nature and responsibilities of the office bear on the access allowed. Also, the assistance a public declaration provides in the detection of a conflict of interest is an important factor. These factors suggest that public access to the declarations of legislators and ministers is particularly desirable. For public officials, it has been regarded as unnecessarily harsh on unelected officials to subject them equally to the invasion of privacy suffered by elected politicians and ministers. This may be so as a general rule but for the most senior government appointees, public disclosure may be warranted. For all other officials, their declarations should be monitored by an independent authority. 

If public access is permitted, the terms on which this occurs need to be considered. Unless published in a government publication or on the internet, the register might be made available for public inspection at certain times. Provision would need to be made in the latter case for those who live some distance from the register. In practice, those who access the register are likely to be other legislators, other public officials and the media. Any delay in the availability of the declarations needs to be guarded against. In the United States the declarations of members of Congress are available for public inspection within 30 days of lodgement (upon written application). The declarations are also published in a consolidated form by 1 August each year. 

Restrictions should also be considered to prevent the declared information being used for, inter alia, commercial purposes, determination of a credit rating and for soliciting money for any purpose. 

vii. Unelected Public Officials. 

It is proposed here only to canvass specific differences which arise between the model registers of interests for legislators and ministers outlined above and those for appointed (i.e. unelected) public servants or officials. There are few differences, no doubt partly because the public perceive government collectively as encompassing legislators, ministers and officials. The differences which have arisen concern the following features of a register 

viii. Categories of Unelected Officials. 

The declaration of interests by all public officials may not be justified particularly when all are required to disclose ad hoc any conflict of interest. However, senior officials and those in positions most likely to be faced with conflicts of interest should be required to declare their interests to a register. In general, these positions involve significant discretionary power. In Ireland, declarations are required from those in public life who are defined to include those appointed by elected officials. It has also been suggested that chairs of parliamentary committees may need to be equated with ministers and so more closely scrutinised with disclosure obligations. 

ix. Family Interests of Unelected Officials. 

As for legislators and ministers, there is the same need to declare family interests of which the official is aware. A variation on this is found in Ireland where only known family interests which could materially influence the official need be declared. While the Canadian Public Office Holders Code confines the declaration of family interests to ministers and parliamentary secretaries (excluding those of the other senior public officials required to declare their interests), the obligation appears to be imposed on the spouse and dependent children to make their own confidential disclosure (s 9(1)). 

x. Declared by Unelected Officials to Whom? 

Preferably, the declaration of interests should be made to an independent authority, although a less satisfactory alternative is for the declaration to be made to the minister in the case of the head of department and to the head of department or a designated official for other senior officials. 

xi. Public Access to Registers Relating to Unelected Officials. 

This is the most controversial feature of the declaration of interests by unelected public officials. The common position taken is to deny public access. 

The Canadian Public Office Holders Code which applies to ministers, parliamentary secretaries and other senior public officials, requires in Part II as a first step - a confidential report of all assets and direct and contingent liabilities to the Ethics Counsellor. Interests of the spouse and dependent children must also be disclosed but only by ministers and parliamentary secretaries. Then the assets are classified into: exempt assets which are not publicly declared (e.g. those for private use or of a non-commercial character such as the family home); declarable assets which include business interests; and controlled assets being "assets that could be directly or indirectly affected as to value by government decisions or policy" (e.g. publicly listed shares) - these must be divested either by sale or to a trust or management agreement approved by the Ethics Counsellor. No declaration of liabilities occurs subject to whatever arrangements the Ethics Counsellor may dictate to prevent a conflict of interest arising. 

xii. Enforcement of Register Generally 

Where the requirements of the register are imposed other than by statute, ultimate enforcement usually lies with the legislature in the case of members or with the prime minister or head of state with ministers. The experience in the United Kingdom has been that it is insufficient to rely on a parliamentary officer to enforce the requirement to declare to a register. The Nolan Committee (UK) recommended that an independent official be appointed to enforce the requirements of the register. This has occurred in the appointment of the Commissioner for Parliamentary Standards. In the United States Congress, the Committee on Standards of Official Conduct monitors compliance and provides advisory opinions. Wilful violations incur the prospect of a $10,000 civil penalty or a House penalty. 

Ultimately, the effectiveness of registers of interest depends on the co-operation of the declarants. To have a massive boycott of an obligation to declare, such as occurred in Uganda in early 1997 when 40 legislators failed to make their declarations, indicates a serious breakdown in the process of accountability. 

Recommendation: 

Legislators, ministers and public officials should be required to disclose a personal interest whenever it is likely to be affected by the performance of their official duties. Preferably, this disclosure ought to be made at the time the conflict of interest arises so that appropriate action may be taken to resolve it. In addition, declaration to a register of interests provides a permanent mechanism to allow for the declaration in advance of potential conflicts of interest. These mechanisms of ad hoc disclosure and declaration to a register of interests complement each other but of the two the former is the more important. 
Section 3C 
Codes of Conduct 

Accompanying the trend in establishing registers of interests, is the adoption of codes of conduct for legislators, ministers and public officials. Some codes provide complex detailed rules, others merely state fundamental ethical principles. Other codes do both. Therefore the standards prescribed in a code of conduct may vary from the general to the quite specific. A code at either end of the spectrum is worthwhile although the more specific, the better the guidance provided. 

The most recent endorsement of the benefits of a code of conduct is given by the Nolan Committee (UK): 

A code of conduct is essential for a modern parliament. It is essential for the respect of the institution, and it is important for the protection of the members themselves. 

See the Nolan Committee's Draft Code of Conduct for Members of Parliament and The Seven Principles of Public Life.

Given the different functions of legislators, ministers and public officials, the codes of conduct in respect of each of those positions do differ in the range and nature of the standards prescribed. For those countries which have already adopted a number of ethical rules in respect of those positions, a code of conduct is a convenient vehicle to consolidate and at times rationalise those rules. It should be noted that codes of conduct are not peculiar to the public arena, having been developed, often earlier, in private commercial enterprises. The trends in government privatisation and corporatisation, however, give fresh impetus to the development of standards which regulate the relationship between government and private enterprise especially in relation to the engagement of former ministers and public officials. 

The standards prescribed in a code of conduct deal not only with conflicts of interest. For example, common inclusions are: be honest, abide by the law, not act in a manner which undermines the integrity of the legislature, and so on. A code of conduct might also include the requirements of a register of interests or indeed like the UK Code of Conduct and Guide for Members of the House of Commons be inclusive of all mechanisms concerned with the maintenance of the ethical standards of legislators. 

An example of a code of general standards for legislators, ministers and officials is provided for in s 121(1) of the Constitution of Belize: 

The persons to whom this section applies shall conduct themselves in such a way as not: 

a. to place themselves in positions in which they have or could have a conflict of interest;

b. to compromise the fair exercise of their public or official functions and duties; 

c. to use their office for private gain;

d. to demean their office or position;

e. to allow their integrity to be called into question; or

f. to endanger or diminish respect for, or confidence in, the integrity of the Government. 

While such a statement serves as a reminder of the fundamental principles of ethical conduct, it does little to assist in their practical application in the daily routine of public office. Nor does it educate or assist those in public office to recognise a conflict of interest when it arises. That such guidance is needed is shown by surveys conducted in Australia , Canada. the United Kingdom and the United States which reveal different perceptions of corruption by their respective legislators. Specific standards which operate as guidelines in practice are to be encouraged. The challenge is, however, to develop clear guidelines. 

Examples of a detailed and specific code for legislators and legislative officials are the respective codes of the two Houses of the United States Congress: The Code of Official Conduct of the House of Representatives (House Rule XLIII) and The Senate Code of Official Conduct (Rules 34 to 43 of the Standing Rules of the Senate). 

As noted earlier, there are certain differences between the standards for legislators, ministers and public officials. The common standards for legislators include the following: 

i. prohibition on the use of influence; 

ii. prohibition on the use of confidential information; 

iii. no compensation for services rendered as a legislator. 

iv. Less prevalent but no less important is a standard on political donations to legislators. There ought to be a declaration made by every legislator and political party as to the amount and source of all political donations received. 

The additional standards for ministers and public officials reflect the greater likelihood of conflicts of interest arising. These standards commonly concern: 

i. business enterprises; 

ii. vocations, professions and employment; 

iii. directorships 

iv. shareholdings; 

v. acceptance of gifts;

vi. use of government property; 

vii. dealings with former ministers; 

viii. post-office restrictions. 

Besides the prescription of such standards in a code of conduct, there remains the need to have criminal offences adequate to cover all corrupt activities. That is by no means an easy task and one outside the scope of this study. Yet the prescription in a code of conduct of ethical standards and their enforcement pose a similar if not stiffer challenge as they need to be sufficiently wide to cover the spectrum of conduct which extends from purely unethical conduct to that which is criminal. How does one devise a standard of conduct to catch a public official who bets on a game of golf with an aspiring junior official and wins, or who receives an inflated price for selling his car to such an official? Or how does one accommodate the view expressed by George Moody-Stewart that public officials who accept commissions of less than 5% for the grant of government contracts are not taking a bribe? 

Each of the standards referred to above usually has one of two objectives. 

The first is to remove the potential for a conflict of interest, for example, by requiring a minister to dispose of all shares in companies engaged in enterprises which fall within the minister's areas of responsibility. The second is to resolve a conflict of interest when one arises, for example, by requiring disclosure of a private interest when it conflicts with the duties of office and by the assignment of the particular responsibility to another minister or official. Equally important is the role they perform in reminding the public and those in public office of the responsibility which the latter owe to act always in the public interest. 

Furthermore, they provide a standard against which allegations of improper conduct are judged by the community. A useful statement of the purposes of a code of conduct appears in the code proposed for federal Canadian legislators: 

· to recognise that service in Parliament is a public trust; 

· to maintain public confidence and trust in the integrity of Parliamentarians individually and the respect and confidence that society places in Parliament as an institution; 

· to reassure the public that all Parliamentarians are held to standards that place the public interest ahead of Parliamentarians' private interests and to provide a transparent system by which the public may judge this to be the case; 

· to provide for greater certainty and guidance for Parliamentarians in how to reconcile their private interests with their public duties; and 

· to foster consensus among Parliamentarians by establishing common rules and by providing the means by which questions relating to proper conduct may be answered by an independent, non-partisan advisor. 

The "Rules" of that proposed code commences with the following rule: 

A. Furthering Private Interests 
In the exercise of their duties and functions, Parliamentarians shall not take any actions, make any decisions, or participate in making any decisions in which they know, or reasonably should know, that there is the opportunity to further, directly or indirectly, their own private interests, the private interests of a member of their family, or improperly to further another person's private interest. 

A brief mention is made of each of these particular standards. 

Standards for legislators 

i. Prohibition on the use of influence

Where a legislator is not actually exercising a particular power but knows of another who is, there should be no attempt to use his or her office to influence that person for the private benefit of anyone. In other words, the obligation to act solely in the public interest extends not only to those who exercise power, but also to those in a position to use their office to influence that exercise of power. However, the exercise of influence will be ethical when motivated solely in the pursuit of the public interest. On this basis, the legitimacy of political bargaining is judged. 

Instances of improper influence include a legislator seeking from government ministers or public officials an official appointment or a government contract for family members or friends. Such conduct of nepotism threatens the exercise of power in the public interest. 

ii. Prohibition on the use of confidential information 

Legislators as well as ministers and public officials are subject to the same obligation which attaches to any officer or employee in private enterprise that no private advantage should be derived from confidential information obtained in the course of their employment. However, the obligation is confined to the use of confidential information and is not 

simply a prohibition on the use of information which is already in the public domain. Moreover, the obligation prevents not only the disclosure but also the use of confidential information for personal benefit. The designation of information as confidential should be based, however, on the need to maintain confidentiality in the public interest and not simply for political advantage. 

iii. No compensation for services rendered as a legislator 

A central and legitimate role of legislators includes the making of representations within the legislature and more often within government on behalf of organisations and individuals. This role remains legitimate provided the legislator believes that the representations being made are conducive to the public interest. In this role, however, legislators are particularly vulnerable to becoming paid advocates (especially legislators who are lawyers). To receive payment or other benefits in return for such advocacy undermines the primary obligation of legislators to represent the people. That is not an easy role, it requires considerable judgement to assess the competing views and evidence in order to arrive at a position on many issues. The objectivity required in this process is jeopardised by the receipt of payment from any one of the parties involved. 

The UK Guide for members of the House of Commons prescribes in Part 3 The Advocacy Rule which prohibits paid advocacy by members within parliamentary proceedings. For example, members cannot agree to advocate an issue or initiate a matter within Parliament in return for payment. This rule was tightened after the report into the Al Fayed scandal to cover cases where the benefit is paid to the legislator's family members or the benefit is given in the past or there is an expectation of one in the future. 

Hence, a member is prevented from acting in two respects: first, from initiating any parliamentary proceedings which relate directly to any person from whom the member expects to receive a financial benefit. Secondly, the member is prevented from advocating any matter in any parliamentary proceedings which will confer an exclusive benefit on such a person. In the absence of an exclusive benefit, no restriction on participation arises provided the member's interest is properly registered and declared. These new UK requirements have led to a significant drop in the number of paid consultancies among members of the House of Commons from 240 to 80. 

The gravity of a legislator, minister or public official accepting a benefit in return for exercising their influence or performing some other act in relation to government is reflected in the criminal offences prescribed for such conduct. A recent decision of the Supreme Court of Canada interpreted such a provision of the Criminal Code as requiring no proof of a "corrupt intent". It was sufficient that the accused, a Senator, knew that he was an official and that he had intentionally accepted a gift in return for assisting a person in transactions with the government. The fact he did so in his capacity as a lawyer rather than as a senator was irrelevant. 

A further aspect of this problem is highlighted by the US Constitution which prohibits all those who hold any government office of profit or trust from accepting any remuneration from any foreign government or foreign governmental organisation. 

As noted earlier, adequate remuneration for legislators, ministers and public officials is essential to reduce the risk of non-compliance with this obligation. 

iv. Other standards for legislators might include: 

· no legislator shall participate in a delegation which concerns an issue which affects only a body in which the member has a paid interest 

· no legislator shall attempt to restrain others from performing their official duties 

· restriction on the acceptance of gifts 

· not to receive any honorarium for a speech or article 

· restrictions on other employment 

· restrictions on reference to legislative role in professional and occupational pursuits 

Standards for ministers and public officials 

The additional standards for ministers and public officials reflect the greater likelihood of conflicts of interest arising in the course of their respective ministerial and administrative responsibilities. In some countries all of these standards may not be necessary for legislators who, as noted earlier, are generally not vested with discretionary administrative power. However, the standards in relation to gifts and hospitality and the use of government resources may equally apply to them. Further, other standards may apply where they are elected as legislators on a full-time basis or they are members of an influential committee in which capacity they assume positions of influence. 

The additional standards relate to the following matters: 

i. Business Enterprises

Where the office of a minister or of a public official is regarded as a full-time position, their engagement in outside business activities can raise a number of problems. There is the possibility that the business will erode the time available for performance of the public duties. More serious is the possibility of a direct conflict of interest if the business activities relate to the official duties. To avoid these difficulties, there are several options: 

· Require the disposition of all businesses upon accepting public office. 

This would probably deter capable people from accepting public office and thereby deny the government service of their business talent and experience. 

· Require the transfer of the business to a form of blind trust. 

There are difficulties with such trusts and they do not necessarily resolve the conflict of interest (see further below). 

· Alternatively, a flexible approach might be adopted to allow for an appropriate authority to decide in each case whether the business can be retained. 

This would involve an assessment of the likelihood of a conflict of interest arising. A condition might be imposed to require the minister or official to dispense with day to day involvement in the business. 

· Require the minister or public official to withdraw from the daily operations of the business. 

The last of these options appears to be the most appropriate although it depends on the goodwill of the minister or official. Effective monitoring is therefore essential together with other mechanisms of ad hoc disclosure, register of interests and disqualification of government contractors which may alleviate the risk of conflict of interest. 

Attempts to conceal personal interests may be deterred by a prohibition of the type prescribed by the Canadian Code for public office holders which expressly prohibits the sale and transfer of assets to any person to circumvent the Code (s 7(7)). 

ii. Vocations, Professions and Employment

Whether ministers and officials should be allowed to continue to carry on a profession or continue in private employment raises similar considerations to those just discussed in relation to carrying on a business. A similar dilemma arises where the office of legislator is regarded as a full-time position. The Australian Ministerial Code proscribes the receipt of money for any "personal exertion". The UK Ministerial Code (par 122(a)) proscribes any day to day involvement in any partnership practice and where a financial interest arises, this must be divested or the power concerned transferred. 

iii. Directorships

Given the special fiduciary duties owed by directors to their companies, it is apparent how easily a conflict of interest between the interests of the company and those of the State may arise in the case of a minister or public official. The minimum position appears to be that at least in respect of those directorships which are likely to involve a conflict of interest, such as the minister for health being a director of a private hospital, the minister or official must resign the directorship. A persuasive case can be made for the resignation of all directorships which is the approach adopted for ministers in the United Kingdom by the Ministerial Code (July 1997), save that resignation is only required of directorships in private family companies if a conflict of interest may arise (par 122(b)). 

iv. Shareholdings

The risk of a conflict of interest also arises with most shareholdings. Obviously `the size of the shareholding may affect the likelihood of a conflict of interest arising. Avoidance of a conflict of interest can occur either by disposition of the shares or their placement into a blind trust. Alternatively, declaration of the shares to a register helps to detect a conflict of interest and warns the minister or official to be on guard. Usually the most effective approach for avoiding a conflict of interest is to require the disposition of the shares. The harshness of this requirement can be alleviated by confining the disposition to only those shares in excess of a prescribed threshold in companies which may be involved in the official's area of responsibility. 

v. Acceptance of Gifts, Hospitality, Sponsored Travel 

The receipt of a gift in the course of performing official duties whether as a legislator, minister or official only raises an issue of ethical conduct if acceptance of the gift places the official in a real or apparent conflict of interest situation. In this context, the most significant feature of any gift is its value. And any value above that which is nominal suggests an ulterior motive. Hence, the safest approach is to allow only the receipt of gifts valued at a nominal amount. Other gifts received ought to be declared to an appropriate authority which decides whether it is declined , or becomes the property of the State or in a proper case that of the official (e.g. testimonial). These rules need to apply equally to family members. 

vi. Use of Government Property and Resources 

The use of government property and resources for personal purposes should require no specific prohibition but such a provision serves as a reminder of an important ethical principle. The standard also should prohibit the use of government employees for personal purposes. A reference to economic use might be desirable.

In addition, the use of government property and resources for the minister's political party or constituency purposes should also be proscribed. 

An associated aspect of this standard is the need to avoid nepotism in government appointments. For instance, the Australian Ministerial Code refers to the longstanding practice that ministers not appoint close relatives to their own offices or be appointed to another minister's office without the approval of the Prime Minister. The Code also provides that: 

...government appointments are to be made on the basis of merit, taking into account the skills, qualifications, experience and special qualities required of the person to be appointed. 

vii. Dealings with Former Ministers

The conferral of preferential treatment on former ministers and officials by those in government involves a breach of trust both on the part of those in government who confer the benefit and those former ministers and officials who knowingly accept that benefit. A code of conduct should address both the conferral and receipt of such benefits by imposing post-office restrictions. These are considered separately below. 

viii. Disassociation 

An additional although less common mechanism to clear an apparent conflict of interest is a requirement to disassociate oneself publicly from an activity carried on by a member of the family or an associate. A related standard might require ministers to disassociate themselves from nor support any non-public organisations whose objectives may conflict with government policy. This includes, for example, acting as patron of such an organisation. 

ix. Blind Trusts

A blind trust endeavours to avoid a conflict of interest by the temporary transfer of private pecuniary interests to an independent party. Technically, it is a trust in which the trustee makes all investment decisions concerning the management of the trust assets with no direction from or control by the public official who has placed the assets in the trust. Further, no information is supplied to the public official other than that required by law or as to the total value of the trust assets. Income and capital funds may be withdrawn when needed. 

Thus a blind trust falls between the mere declaration of a private interest and the permanent divestment of the interest, while allowing the public official to retain unimpeded the decision-making power of his or her office. Theoretically, the advantage of a blind trust is that it prevents a conflict of interest arising without the need to divest any assets or the transfer of the relevant power. A blind trust certainly avoids the distinct personal disadvantages of divestment which include the deterrence to enter public life, the consequent financial loss and the difficulty in returning to one's former commercial life, apart from the cost to the community in terms of relinquishment of commercial activity. 

However, blind trusts are not without their acknowledged problems, not least of which is the difficulty of maintaining the public official's ignorance of its activities especially in respect of assets transferred to the trust. Such a serious deficiency completely undermines the purpose of a blind trust. Consequently, more reliance is placed on the declaration of interests, the prescription of specific standards and when necessary the divestment of potentially conflicting interests. 
Standards for Political Parties 

The focus of most public integrity regimes throughout the world has been on legislators, ministers and public officials. A further influential category worthy of future scrutiny is that of political parties. In most countries, not only do they wield enormous influence over the quality of elected officials, but they also play a significant role, in some cases the definitive role, in the formulation of government policy. Moreover, they are often intimate participants in the process of political compromise which at times generates significant ethical dilemmas. 

For these reasons, a code of conduct for political parties would reinforce the efforts already made in respect of legislators and ministers. Such a code was introduced in South Africa in September 1994. 

Political Donations 

A wide range of restrictions is available in respect of the funding of political activity. These include limits on the level of both public and private funding, restrictions on foreign and anonymous donors, restrictions on advertising, the provision of publicly funded media time, and restrictions on expenditure. Of particular concern is the regulation of private donations to both parties and elected officials and specifically the declaration of donations. 

United States law limits campaign donations for Congressional elections: $1,000 per election to any candidate (max $100 in cash); $5,000 per calendar year to political committees; $20,000 per calendar year to national party committees; and make contributions aggregating over $25,000 per calendar year. Attached in Appendix 3 is a list of campaign activities prohibited by US law. 

The Code of Conduct for members of the German Bundestag requires individual donations in excess of DM 10,000 or donations aggregating DM 20,000 in a calendar year to be notified to the President (Rule 4). 

Basis of Code: legislation, rules, guidelines? 

Whether the code is prescribed by statute, by the rules of the legislature, or simply by government guidelines may have a number of implications: as to the categories of office covered, the enforcement mechanisms adopted and even the level of public confidence and respect the code promotes. 

A statutory-based code of conduct is capable of applying to all categories of public office whereas a rule-based code is usually restricted to that class of officials within the authority of the issuing authority. So legislators are covered by rules promulgated by the houses of the legislature and ministers are regulated by rules issued by the prime minister or president. 

Violations of a statutory-based code may incur the imposition of criminal and civil penalties by the courts. Generally this is not possible with violations of rules and guidelines which depend on domestic remedies such as censure, suspension and dismissal from office. 

Significant is the public perception which may attach to whichever basis is adopted. It has been suggested that the public regard a statutory-based code as an indication that government is more serious about ethical conduct than where the code is based simply on rules or guidelines. 

Recommendations: 

· A code of conduct ought to be adopted for legislators, ministers and public officials at least to collate the range of standards and rules which develop gradually in any political system. 

· Ideally the formulation of additional standards occurs within each sector of government activity to ensure their appropriateness for that sector. 

· Mechanisms of enforcement including an advisory service will guarantee some degree of compliance. 
Section 3d 
Lobbyists and Registration 

Lobbying of government lies at the heart of the political process. It endeavours to persuade those who exercise power to exercise it in a particular way. The pressure which may be exerted ought to be resisted and the views advocated considered as the representation of different views on issues which must at the end of the day be resolved in the public interest. 

In some countries, lobbying has reached an art form. Accordingly, it is essential that those in government especially ministers and officials are guided in the techniques of lobbyists in order to know how to handle the pressure which may be exerted and how to utilise their views when resolving issues in the public interest. 

When one thinks of lobbyists, the image of a paid lobbyist springs to mind. But in fact anyone can engage in lobbying, even legislators, ministers and public officials. Standards therefore need to be developed to guide both professional lobbyists and others whether they be legislators, ministers, public officials or members of the public. As the preamble to the Canadian Lobbyists' Code of Conduct recognises, lobbying is a legitimate activity provided it is open and does not impede free and open access to government. 

Professional lobbyists 
Federal Canada introduced a Lobbyists' Code of Conduct in March 1997 which is administered by the Ethics Counsellor (see Appendix 4). It declares certain general principles and a list of rules on transparency , confidentiality and conflict of interest for those who are paid to lobby government including federal members of parliament. They must be registered under the Lobbyists Registration Act. Additionally, Ontario introduced a lobbyist registration law in April 1997 which publicly lists all paid lobbyists and their clients. Their registration may be effected conveniently through the internet. 

Legislators 
One of the important functions of legislators is to assist their constituents in matters which pertain to government. There is a responsibility on legislators to decide in accordance with the public interest whether assistance ought to be provided and if so to what extent The legislator may decide to raise the matter in the legislature or directly with a minister. In such dealings, the legislator should abide by the standards already discussed, in particular, the declaration of any personal interest which may be implicated. Where the legislator decides that representation should be made to the public service, it is desirable that standards be in place to assist them to develop a constructive and ethical relationship with the public service. It may at times be a difficult relationship to define. The following guidelines may be of assistance. 

· Representations should be made either to the appropriate minister or to the head of the government department. 

· If a legislator approaches a junior public official on a constituent matter, there is an increased risk that the official will give undue weight to the legislator's representation. 

· To avoid overbearing the official, the representation should be made in writing to the minister or head of department on the basis that the matter will be dealt with, not preferentially, but simply fairly in the public interest. 

· Direct representations to public officials are more appropriately made by an ombudsman or equivalent independent officer. 

Ministers 
Guidelines are also required to support a constructive and healthy relationship between ministers and their own public officials as well as those serving other departments. 

Direct communications between a minister and officials in other departments should ideally be restricted to routine matters pursued by the minister simply as a member of the public. In relation to official matters, direct communications should be made directly between the responsible ministers. 

Other guidelines might be adopted which endeavour to reinforce the trust between ministers and their own departments by reminding ministers not to threaten the impartiality of their public servants and not to ask them to do anything which they are not permitted to do. At the same time, public servants could be reminded not to pressure their ministers with their advice. 
Section 3e 
Post-Office Employment Restrictions 

Post-office restrictions (or post-employment restrictions as they are often called in relation to public servants) are restrictions imposed upon those who leave, retire or resign from public office. They are designed to ensure that those former public officer holders derive no advantage for themselves or for others from: 

· the confidential information to which they had access; and 

· their former association with government. 

This requires restraint on the part of both the former officers and those who remain in public office. Former officers are to be treated on the same terms as another member of the public. Nevertheless, public officers may be tempted to confer on their former colleagues an unfair advantage and even if none is given, there is the need to avert any appearance that one was given. 

Hence, it may be desirable to adopt rules to govern this post-office relationship. These rules will vary between former legislators, ministers and public officials, although they are most required for the latter two categories. 

For Legislators 
The problem of conflict of interest after leaving the legislature is less significant for legislators than for ministers and public officials. Legislators are less likely to be privy to confidential information or have associations within the ministry or public service. Political connections may remain, however, with incumbent ministers. Accordingly, it is prudent to remind former legislators of the risk of conflict of interest arising in those respects, especially in lobbying former associates. It is worthwhile to include in any code of conduct an appropriate standard even though, like most post-office restrictions, enforcement is difficult after leaving the legislature. 

The PNG Leadership Code requires members of parliament as leaders under the Code to obtain the permission of the Ombudsman Commission before becoming a director of or consultant to or hold any other prescribed position in any foreign enterprise for three years after leaving Parliament. My 1989 study found no provision against lobbying by former members. Interestingly, the reverse problem occurs in Sweden where some legislative salaries are topped up by former employers to the level of their former corporate salaries. They are obliged, however, to declare their interest and abstain in matters concerning the interests of the employer. 

For Ministers and Public Officials 
The drafting of restrictions on the use of confidential information and lobbying by former ministers and public officials requires care to ensure that the restrictions are not unreasonable. It is particularly important to distinguish between information which is confidential and that which may legitimately be used in their post-office employment. This distinction was recognised by the Starr-Sharp Report for public office holders and is equally applicable to ministers: 

When public office holders leave government, they take with them two kinds of information: 

1. general understanding and knowledge of the way government operates, its structures and personalities; and 

2. specific confidential information about government policy or about entities regulated by the government. 

Our view is that the more knowledge of the first type is carried to the private sector, the better. It is more efficient for government and the private sector to understand correctly how the other operates, and for the private sector to know the appropriate procedures to follow in dealing with government, and which officials to deal with on a particular matter. 

The second type of information - that which is sensitive or confidential - is likely to become dated in a relatively short time. However, to the extent that it can give an unfair advantage to particular interests, we believe it is improper, and in some respects unethical, to transmit this information out of the government. Of course, those who have been in government have taken an oath or affirmation of secrecy with respect to information acquired in the course of their work, and this is one factor to be taken into account. Another factor, is that public office holders have a fiduciary duty to government, based on the public trust implicit in the office or position they hold in the public sector, and this fiduciary duty arguably must be respected in the post-employment period. 

The different approaches taken in the UK and in Canada demonstrate the possible range of post-employment restrictions. The UK Ministerial Code (par 129) adopts the minimalist position by imposing only an obligation to seek advice from a committee, the independent Advisory Committee on Business Appointments, about any appointment they wish to accept within two years of leaving ministerial office. The Committee can recommend a delay in taking up the appointment or for the minister to stand aside from certain official duties. 

In contrast, the Canadian Conflict of Interest and Post-Employment Code for Public Office Holders (1994) in Part III prescribes detailed standards for ministers and other public office holders both prior to and after leaving public office. The Code also imposes certain obligations on incumbent officers who deal with former officials. 

Prior to leaving public office, there are three obligations (s 28): 

· not to allow one to be influenced in the pursuit of their official duties by plans for or offers of outside employment; 

· to disclose to the Ethics Counsellor all firm offers of outside employment that could place one in a conflict of interest; and 

· to disclose in writing to the Ethics Counsellor and to one's superior any acceptance of an offer. If currently engaged in significant official dealings with the future employer, the official is to be assigned to other duties as soon as possible. 

After leaving public office, essentially four restrictions are imposed of which the first two (s 29) are continuing prohibitions: 

· prohibition on switching sides in any on-going proceedings to which the Government is a party and in respect of which the person acted for or advised the Government; 

· prohibition on giving advice to one's clients using information not available to the public concerning the programs or policies of the departments in which the person was employed or of those departments with which one had a direct and substantial relationship during the year preceding departure from public office. 

The remaining two restrictions (s 30) are in force for ministers for two years from leaving public office and for one year for other public office holders unless in either case the Prime Minister reduces the period (s 31): 

· not to accept appointment to a board of directors of or employment with any entity with which they had direct and significant official dealings in the year preceding their departure from office; 

· nor make representations to any department with which they had direct and significant official dealings in the year preceding their departure from office. 

Additionally, the Code imposes obligations on incumbent public office holders who deal with former office holders (s 33): 

· to report such dealings to the Ethics Counsellor (unless routine provision of services to an individual); and 

· to refrain from dealing with them if the Ethics Counsellor determines them in breach of the Code. 

Any standards need to be imposed prior to vacating the office. In the case of public officials, this can be done in the contract of employment. With ministers, it can be done as a term of their appointment or by way of a code of conduct. Of course, enforcement of these standards is difficult once the public office is vacated. 

Sanctions in respect of either office appear confined to a fine, damages or termination or reduction in a government pension. Where these are unpalatable, the mere prescription of standards serves an important function as well as hopefully deterring those who may be tempted to use former officers for unethical purposes. Sanctions remain available, however, against incumbent ministers and officials who co-operate in the infringement of these standards. 

It may be prudent whichever restrictions are adopted, to prescribe a compulsory interview before leaving office to remind the official of the post-office obligations. 

Section 3f 
Enforcement Mechanisms 

The various mechanisms outlined above for avoiding conflicts of interest and for resolving such conflicts when they arise depend for their efficacy on an effective enforcement regime. While the mere prescription of standards may serve as a useful guide and reminder to legislators, ministers and officials, it is unlikely in the long term to improve the level of public integrity nor public confidence in that integrity without independent monitoring of their compliance. Otherwise that role devolves on the media and political opponents who are incapable of performing it objectively and authoritatively. 

The appropriate enforcement regime for each country depends on the particular nature of its political and constitutional system. In all cases, it is a sensitive and difficult decision, yet in most countries a critical one, for without an effective enforcement mechanism the various mechanisms are liable to be ignored. Where this has occurred, public cynicism of government integrity is further enhanced. Equally challenging is the need to maintain a sense of proportion in judging conflicts of interest to avoid the manipulation of the prescribed standards for political purposes. 

As previously noted, the nature of the enforcement regime depends on the status of the rules being enforced. The rules themselves may be prescribed: 

· by statute, 

· by resolution of the legislature (for legislators), 

· by guidelines for ministers, or even 

· by agreement with public officials. 

Where the rules are prescribed by statute, civil and criminal penalties are an option and there is no limit to the categories of officials covered. 

Where the rules are adopted by a resolution of the legislature, the penalties are usually limited to those within the legislature's traditional powers of self-governance over its members. 

Guidelines on the other hand are unlikely to attract serious sanctions on their own. In each of these situations, the ultimate decision will lie with different authorities. The courts may be vested with that responsibility when the rules are statutory, the legislature when resolution-based and a superior official in the case of guidelines. 

One feature must, however, be common to all systems and that is the provision of an advisory service to assist in the implementation and observance of the standards prescribed. Preferably this must be provided on a confidential basis. 

Selection of an enforcement regime 

The selection of an enforcement regime entails three essential issues: 

i. Who is to monitor and investigate the conduct of legislators, ministers and officials? 

ii. Which sanctions are to be imposed? 

iii. Who is to impose those sanctions? 

The answers to these questions will depend on the category of official concerned and the nature of the political and constitutional system. 

i. Who is to monitor and investigate the conduct of legislators, ministers and officials? 

For legislators: the options include a committee of the legislature, a parliamentary official, an independent officer or commission, or a combination of these. 

The first of these has been adopted for members of the South African Parliament. A simple procedure is provided whereby all complaints are made to the Committee of Members' Interests, a joint parliamentary committee, which must investigate any alleged irregularity. The Committee is required to report to the appropriate House within 30 days of the lodging of the complaint with its full findings supported with reasons and recommendation as to sanction. A hearing must be given to both the complainant and the member concerned. 

The option of a parliamentary official was adopted in Germany where the President of the German Bundestag may investigate an "indication" that a member has breached a requirement of the Code of Conduct (Rule 8). The member must be heard and is required to provide "further information". If a breach is found, the President confidentially informs the Presidium and the chairpersons of the parliamentary groups but his final conclusion must be published. Where no breach is found the member can demand publication of that finding. Publication and consequent publicity are the only consequences of a breach. 

Following the recommendations of the Nolan Committee for the appointment of an independent monitoring authority, the UK House of Commons established by two resolutions the office of Parliamentary Commissioner for Standards and a Select Committee on Standards and Privileges to monitor a code of conduct for its members. The Parliamentary Commissioner is appointed by the House. The functions of the office are to advise members on the code, investigate complaints of any breaches, educate members, monitor the code and make recommendations. The Commissioner investigates complaints received from members and the public, and advises the Committee of any prima facie breaches. The Committee recommends to the House what if any further action is required to be taken. 

The most powerful monitoring system is contained in the proposed code of conduct for members of the Legislative Assembly of New South Wales. Complaints may be directed to either the Independent Commission Against Corruption (ICAC) or to a body which reports to the Assembly whether this be an Ethics Commissioner (following the Toronto and Ottawa models) or a parliamentary ethics committee. 

For ministers (acting other than in their ministerial capacity) and public officials, the monitoring options include their superior (Prime Minister or head of department) or an independent integrity officer or commission. 

The Federal Canadian Conflict of Interest and Post-Employment Code for federal ministers and public office holders relies on the Ethics Counsellor to oversee the Code and to provide advice. Infringements of the Code are dealt with by the Prime Minister by termination of appointment. A proposed code for federal legislators provides for a Jurisconsult who is appointed by parliament to investigate complaints of infringements of the code and to report to a Standing Joint Committee. Each House then decides on the penalty. 

Similarly in Ontario, an Integrity Commissioner has been established as an officer of the Legislative Assembly. The Commissioner is vested with an advisory role and the capacity to investigate whether breaches have occurred but only when asked by the Assembly, the Executive Council or a member. 

Whichever agency is vested with the responsibility to monitor a code of conduct or other integrity standards, there are several points worth bearing in mind: 

The agency must have the capacity to perform and be seen as performing its monitoring role objectively and fairly. 

In these respects, the quality of the appointments to the agency will have a direct impact. Lord Nolan emphasised the need for an independent arbiter to assure both the public and members of fairness. In Tanzania, concern has been expressed over the independence and efficacy of the Ethics Commission established under the Public Leadership Code of Ethics Act 1995 which is required to report to the President rather than to the Parliament directly. 

The Commission's report should be delivered directly to the Parliament rather than through the President who is not a member of and hence not accountable to the Parliament. The requirement to notify the President and Speaker of allegations made against any leader renders the Commission vulnerable to various influences. Other problems identified include the time limit of 45 days for the tribunal's findings which may unduly hamper its investigation and the lack of investigative machinery in relation to the verification of the declaration of interests. 

The procedure followed must accord as far as possible with the rules of natural justice. Most importantly, sufficient details of the allegations should be given at the appropriate time to the official under investigation to enable an adequate response. 

Frivolous or vexatious complaints need to be deterred. In this respect the Irish Ethics in Public Office Act 1994 which requires members of both Houses of Parliament, ministers and other designated public officials to declare interests annually to a register of interests and for the members to make ad hoc disclosure of other interests in parliamentary proceedings, contains two distinctive features. The first is that complaints other than those made by members of parliament are made through the Clerk of the House to the Public Offices Commission. Unjustified complaints are thereby sifted by the Clerk. 

On the other hand, complaints made by members of parliament can be made directly to the Commission. The Commission may report to the Director of Public Prosecutions any matter which may warrant criminal proceedings. The Commission's determinations are reported to the House which either exonerates the member or official, or imposes one of the following sanctions: suspension for up to 30 days, censure or non-payment of salary. The Commission is also empowered to provide guidelines and advice. 

The other feature is the Commission's power to award costs against those who had no reasonable grounds for lodging a complaint. 

The agency should have responsibility for recommending any improvements to the public integrity regime in place. 

One matter of concern is the desirability of imposing a time limit on the resolution of any complaint. 

ii. Which sanctions are to be imposed? 

The nature of the sanctions imposed obviously depends on the body which imposes them and the particular standards or mechanisms concerned. Where the legislature retains the power to punish its members, the sanctions may include a reprimand, suspension, expulsion, a fine or imprisonment for contempt. Similarly, where the prime minister in the case of a minister and a superior official in the case of a public official are vested with responsibility for imposing a sanction, the range is limited to reprimand, suspension or termination of appointment. 

The other option is to render breaches of the code liable to criminal penalties. These, however, ought only to be imposed by the courts. 

Other sanctions may be imposed for specific mechanisms. For instance, failure to comply with the requirements of a register of interests might incur cessation of salary until compliance. Loss of an elected position has already been seen under the grounds of disqualification discussed above. Restitution could be required in respect of any financial benefit obtained in breach of public trust. At least for elected officials, the ballot box remains the ultimate sanction if no other sanction applies or is imposed. 

It is imperative that a sense of proportion be retained both in the prescription of the penalties and their imposition. Technical or minor infringements of standards may require no more than a warning on the first occasion in view of the adverse publicity which is likely to attach to even the most lenient penalty. Disproportionately severe penalties may deter enforcement at all. The following warning from the Queensland Electoral and Administrative Review Commission is apposite: 

While the Commission recognises the need to provide sanctions for breaches or non-compliance with required ethics standards, the Commission is concerned that sanctions may be used inappropriately, for example by over-reaction to a breach in order to make an example of an offender. Ineffective use of sanctions is likely to both encourage others to breach a Code and discourage managers from enforcing the Code's provisions. Sanctions used unwisely may seriously damage the credibility and usefulness of any ethics regime. 

iii. Who is to impose those sanctions? 

For legislators, one option is to leave judgement and sentence to the electorate at the ballot box. But as Professor Thompson has noted, this means that in single member electorates the people as a whole are given no role. According to Professor Thompson, this ignores the "interdependency of legislators" , noting also that "[c]redibility is important not simply for making ethical standards effective; it is also necessary for making them valid." 

The remaining options for legislators include: self-regulation by the legislature or the house to which the legislator belongs, or enforcement by the monitoring authority or the courts. The most common approach is self-regulation. While a monitoring authority may make findings and recommendations to the legislature, the fate of the legislator remains with the legislature which determines what if any penalty is to be imposed. The popularity of this approach stems in part from the tradition of self-regulation within legislatures which developed as a protective response to the powers of the other branches of government especially the judiciary. Self-regulation has its limits though, being appropriate for cases which do not involve violations of the criminal law. Hence where self-regulation applies, there is a more pressing need for the adequate prescription of criminal offences to ensure the prosecution of corruption and other serious breaches of public trust. 

In certain jurisdictions, all violations of a code are prosecuted by the monitoring authority in the courts. Whereas in the Canadian provinces of Manitoba, New Brunswick and Nova Scotia, the monitoring authority actually imposes penalties for lesser violations of prescribed standards. 

Ethics training 

The terms of a code of conduct for legislators, ministers and public officials must be drafted in consultation with them. This is particularly necessary in the case of public officials whose specific duties affect the standards prescribed. That is not to say that their views should prevail but they must be considered in the formulation of the standards which they are expected to observe. Ethics training must also take account of several dimensions of conduct, namely, that as an individual, as a member of a team and as an officer of a department or office. It must also be given in an environment of good leadership which practices what it preaches. 

Additionally, an oath of office might be considered for legislators, ministers and public officials as a means of affirming one's commitment to act only in the public interest and in doing so to observe all ethical rules and guidelines of their office. For example, in Canada public office holders certify that they shall observe the Code (s 6). 

Conclusions 

The following statements highlight the delicate balance required in formulating and applying ethical standards within a political system: 

"It is in the nature of politics that it is inevitably combative and antagonistic. Parliament is a bear-pit and like all forms of combat, it requires rules of engagement." 

"[E]thics in any group arises out of a sense of tradition and pride in his particular calling. Humiliate that group. Subject them to constant restriction and supervision. Refuse to trust them in any of their activities in or out of government and you destroy any possibility of an ethical code." 

"Whether we look at established systems of representative government or small emerging nations, inevitably individual responsibility and integrity, whether nurtured or tested by the prevailing morality of society, have to be the mainspring of a public service ethic. Nevertheless, external controls in the form of ethics codes, financial disclosure provisions and income limitations have become a necessary and secondary support system, if only to sharpen the moral judgements of those who know that against such controls their actions can be challenged." 

Ultimately, the challenge of every legislator, minister and public official is to resolve to act solely in the public interest and to shun the many opportunities which threaten this resolve. The state of mind required to achieve this is eloquently described by Max Weber in his essay, "Politics as a Vocation." 

[I]t is immensely moving when a mature person...is aware of a responsibility for the consequences of his conduct and really feels such responsibility with heart and soul. He then acts by following an ethic of responsibility and somewhere he reaches the point where he says: 'Here I stand; I can do no other'. That is something genuinely human and moving...In so far as this is true, an ethic of ultimate ends and an ethic of responsibility are not absolute contrasts but rather supplements, which only in unison constitute a genuine person - a person who can have the 'calling' for politics. 

Devotion to an ethical life is not only a noble pursuit, it is now the very essence of government in a modern world increasingly concerned with transparency and accountability. Hopefully, this focus will strengthen the resilience of democratic government in the manner described in the Huai-nan Tzu, a philosophical work of the early Han period around 122 BC: 

The power to achieve success or failure lies with the ruler. If the measuring-line is true, then the wood will be straight, not because one makes a special effort, but because that which it is "ruled" by makes it so. In the same way if the ruler is sincere and upright, then the honest officials will serve in his government and scoundrels will go into hiding, but if the ruler is not upright then evil men will have their way and loyal men will retire to seclusion. 

It is obvious from these writings that mechanisms to avoid and resolve conflicts of interest depend on the personal resolve of legislators, ministers and public officials. While it may be tempting as time passes to prescribe more and more rules to cover the multifarious conflicts of interest which arise in public life, the preferable approach may well be to develop these as customs and practices by example. This is reflected in rule 4.1 of the South African Code of Conduct for legislators which encapsulates the realistic context in which a code should be viewed: 

No set of rules can bind effectively those who are not willing to observe their spirit, nor can any rule of law foresee all possible eventualities which may arise or be devised by human ingenuity. This Code of Conduct has been formulated in as simple and direct a manner as possible. Its success depends both first and last on the integrity and good sense of those to whom it applies. Therefore, where any doubt exists as to scope, application or meaning of any aspect of this Code, the good faith of the member concerned must be the guiding principle. 

A practical test of ethical conduct is to contemplate your reaction to an article on the front page of your local newspaper which reports your proposed course of action. How does it make you feel? Proud or ashamed? And more importantly, how does it make an upright member of your community feel? 
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General Principles 

It is the personal responsibility of every Member of Parliament to maintain those standards of conduct which the House and the electorate are entitled to expect, to protect the good name of Parliament and to advance the public interest. 

Members should observe those general principles of conduct which apply to all people in public life [see below]. 

The primary duty of Members is to their country and their constituents. They should undertake no actions in Parliament which conflict with that duty. 

Because Members of Parliament enjoy certain privileges in law, which exist to enable them to fulfil their responsibilities to the citizens they represent, each Member has a particular personal responsibility to comply fully with all resolutions and conventions of the House relating to matters of conduct, and when in doubt to seek advice. 

Financial Interests 

A Member must not promote any matter in Parliament in return for payment. 

A Member who has a financial interest, direct or indirect, must declare that interest in the currently approved manner when speaking in the House or in Committee, or otherwise taking part in Parliamentary proceedings, or approaching Ministers, civil servants or public bodies on a matter connected with that interest. 

Where, in the pursuit of a Member's Parliamentary duties, the existence of a personal financial interest is likely to give rise to a conflict with the public interest, the Member has a personal responsibility to resolve that conflict either by disposing of the interest or by standing aside from the public business in question. 

In any dealings with or on behalf of an organisation with whom a financial relationship exists, a Member must always bear in mind the overriding responsibility which exists to constituents and to the national interest. This is particularly important in respect of activities which may not be a matter of public record, such as informal meetings and functions. 

In fulfilling the requirements on declaration and registration of interests and remuneration, and depositing of contracts, a Member must have regard to the purpose of those requirements and must comply with them, both in letter and spirit. 



The Seven Principles of Public Life 

Selflessness 

Holders of public office should take decisions solely in terms of the public interest. They should not do so in order to gain financial or other material benefits for themselves, their family, or their friends. 

Integrity 

Holders of public office should not place themselves under any financial or other obligation to outside individuals or organisations that might influence them in the performance of their official duties. 

Objectivity 

In carrying out public business, including making public appointments, awarding contracts, or recommending individuals for rewards and benefits, holders of public office should make choices on merit. 

Accountability 

Holders of public office are accountable for their decisions and actions to the public and must submit themselves to whatever scrutiny is appropriate to their office. 

Openness 

Holders of public office should be as open as possible about all the decisions and actions that they take. They should give reasons for their decisions and restrict information only when the wider public interest clearly demands. 

Honesty 

Holders of public office have a duty to declare any private interests relating to their public duties and to take steps to resolve any conflicts arising in a way that protects the public interest. 

Leadership 

Holders of public office should promote and support these principles by leadership and example. 



These principles apply to all aspects of public life. The Committee has set them out here for the benefit of all who serve the public in any way. 
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The Code of Official Conduct 

House Rule XLIII 

1. A Member, officer, or employee of the House of Representatives shall conduct himself at all times in a manner which shall reflect creditably on the House of Representatives. 

2. A Member, officer, or employee of the House of Representatives shall adhere to the spirit and the letter of the Rules of the House of Representatives and to the rules of duly constituted committees thereof. 

3. A Member, officer, or employee of the House of Representatives shall receive no compensation nor shall he permit any compensation to accrue to his beneficial interest from any source, the receipt of which would occur by virtue of influence improperly exerted from his position in the Congress. 

4. A Member, officer, or employee of the House of Representatives shall not accept gifts (other than personal hospitality of an individual or with a fair market value of $100 or less) in any calendar year aggregating more than $250, directly or indirectly, from any person (other than from a relative) except to the extent permitted by written waiver granted in exceptional circumstances by the Committee on Standards of Official Conduct pursuant to clause 4(e)(1)(E) of rule X. 

5. A Member, officer, or employee of the House of Representatives, shall accept no honorarium for a speech, writing for publication, or other similar activity. 

6. A Member of the House of Representatives shall keep his campaign funds separate from his personal funds. A Member shall convert no campaign funds to personal use in excess of reimbursement for legitimate and verifiable campaign expenditures and shall expend no funds from his campaign account not attributable to bona fide campaign or political purposes. 

7. A Member of the House of Representatives shall treat as campaign contributions all proceeds from testimonial dinners or other fund raising events. 

8. A Member or officer of the House of Representatives shall retain no one under his payroll authority who does not perform official duties commensurate with the compensation received in the offices of the employing authority. In the case of committee employees who work under the direct supervision of a Member other than a chairman, the chairman may require that such Member affirm in writing that the employees have complied with the preceding sentence (subject to clause 6 of rule XI) as evidence of the chairman's compliance with this clause and with clause 6 of rule XI. 

9. A Member, officer, or employee of the House of Representatives shall not discharge or refuse to hire any individual, or otherwise discriminate against any individual with respect to compensation, terms, conditions, or privileges of employment, because of such individual's race, colour, religion, sex (including marital or parental status), age, or national origin, but may take into consideration the domicile or political affiliation of such individual. 

10. A Member of the House of Representatives who has been convicted by a court of record for the commission of a crime for which a sentence of two or more years imprisonment may be imposed should refrain from participation in the business of each committee of which he is a member and should refrain from voting on any question at a meeting of the House, or of the committee of the Whole House, unless or until judicial or executive proceedings result in reinstatement of the presumption of his innocence or until he is re-elected to the House after the date of such conviction. 

11. A Member of the House of Representatives shall not authorise or otherwise allow a non-House individual, group, or organisation to use the words 'Congress of the United States', 'House of Representatives', or 'Official Business', or any combination of words thereof, on any letterhead or envelope. 

12. (a) Except as provided by paragraph (b), any employee of the House of Representatives who is required to file a report pursuant to rule XLIV shall refrain from participating personally and substantially as an employee of the House of Representatives in any contact with any agency of the executive or judicial branch of Government with respect to non-legislative matters affecting any nongovernmental person in which the employee has a significant financial interest. 

(b) Paragraph (a) shall not apply if an employee first advises his employing authority of his significant financial interest and obtains from his employing authority a written waiver stating that the participation of the employee is necessary. A copy of each such waiver shall be filed with the Committee on Standards of Official Conduct. 
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The following is a brief list of specific statutory prohibitions relating to campaign activities by Members and employees of the Senate: 

A Member or employee of the Senate may not-- 

1. promise to use support or influence to obtain federal employment for anyone in return for a political contribution (18 U.S.C. S 211). 

2. deprive, attempt to deprive, or threaten to deprive anyone of employment or any other benefit, provided for or made possible by an Act of Congress appropriating relief funds, because of that person's political affiliation (18 U.S.C. S 246).

3. pay or offer to pay any person to vote or to withhold a vote or to vote for or against any candidate in a federal election (18 U.S.C. S 597). 

4. solicit, accept, or receive an expenditure in consideration of a vote or the withholding of a vote in a federal election (18 U.S.C. S 597).

5. use any appropriation by Congress for work relief or for increasing employment, or exercise any authority conferred by any appropriations act, for the purpose of interfering with, restraining, or coercing any individual in the exercise of the right to vote (18 U.S.C. S 598). 

6. as a candidate, directly or indirectly promise to appoint any person to any public or private position for the purpose of procuring support for that candidacy (18 U.S.C. S 599). 

7. promise employment to any other benefit provided for or made possible by any Act of Congress as a reward for political activity or support (18 U.S.C. S 600). 

8. cause or attempt to cause anyone to make a political contribution by denying or threatening to deny any government employment or benefit provided for or made possible, in whole or in part, by any Act of Congress 18 U.S.C. S 601). 

9. solicit political contributions from any other federal employee or from any person receiving salary or compensation for services from money derived from the United States Treasury (18 U.S.C. S 602). 

10. (staffers only) make a political contribution to any Member of Congress who is one's employer or employing authority (18 U.S.C. S 603). 

11. solicit or receive political contributions from persons known to be entitled to or to be receiving relief payments under any Act of Congress (18 U.S.C. S 604). 

12. furnish, disclose, or receive for political purposes the names of persons receiving relief payments under any Act of Congress (18 U.S.C. S 605). 

13. intimidate any federal officer or employee to secure political contributions (18 U.S.C. S 606). 

14. solicit or receive political contributions in a federal building, other than unsolicited contributions that are transferred to a political committee within seven days (18 U.S.C. S 607). 

15. knowingly accept a contribution in excess of limitations under federal law of $1,000 to a candidate from any person or $5,000 to a candidate from a multi-candidate political committee (2 U.S.C. S 441a(a), (f)). 

16. receive any political contribution from the organisational or treasury funds of a national bank, corporation, or labour organisation (2 U.S.C. S 441b(a)).

17. knowingly solicit contributions from Government contractors (2 U.S.C. S 441c(a)(2)). 

18. make an expenditure for any general public political advertising

that anonymously advocates the election or defeat of a clearly identified candidate (2 U.S.C. S 441d). 

19. solicit, accept, or receive a contribution from a foreign national (2 U.S.C. S 441e).

20. knowingly accept a contribution made by one person in the name of another person (2 U.S.C. S 441f). 

21. fraudulently misrepresent oneself as speaking or acting on behalf of a candidate (2 U.S.C. S 441h). 

To the extent that an individual may make political contributions or expenditures as discussed above, the individual may not -- 

a. make cash contributions to any candidate which total more than $100 (2 U.S.C. S 441g); 

b. make contributions in excess of $1,000 per election to any candidate, $5,000 per calendar year to political committees, or $20,000 per calendar year to national party committees, or make contributions aggregating over $25,000 per calendar year (2 U.S.C. S 441a(a)). 

c. make a contribution in the name of another (2 U.S.C. S 441f). 

d. make independent expenditures in excess of $250 without filing a report with the Federal Election Commission (2 U.S.C. S 434(c)(1)). 
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Preamble 

The Lobbyists' Code of Conduct is founded on four concepts stated in the Lobbyists Registration Act: 

· Free and open access to government is an important matter of public interest; 

· Lobbying public office holders is a legitimate activity; 

· It is desirable that public office holders and the public be able to know who is attempting to influence government; and, 

· A system for the registration of paid lobbyists should not impede free and open access to government. 

The Lobbyists' Code of Conduct is an important initiative for promoting public trust in the integrity of government decision-making. The trust that Canadians place in public office holders to make decisions in the public interest is vital to a free and democratic society. 

To this end, public office holders, when they deal with the public and with lobbyists, are required to honour the standards set out for them in their own codes of conduct. For their part, which are set out below. 

Together, these codes play an important role in safeguarding the public interest in the integrity of Government decision-making. 

Principles 

Integrity and Honesty 

Lobbyists should conduct with integrity and honesty all relations with public office holders, clients, employers, the public and other lobbyists. 

Openness 

Lobbyists should, at all times, be open and frank about their lobbying activities, while respecting confidentiality. 

Professionalism 

Lobbyists should observe the highest professional and ethical standards. In particular, lobbyists should conform fully with not only the letter but the spirit of the Lobbyists' Code of Conduct as well as all the relevant laws, including the Lobbyists Registration Act and its regulations. 

Rules 

Transparency 

1. Identity and purpose 

Lobbyists shall, when making a representation to a public office holder, disclose the identity of the person or organisation on whose behalf the representation is made, as well as the reasons for the approach. 

2. Accurate information 

Lobbyists shall provide information that is accurate and factual to public office holders. Moreover, lobbyists shall not knowingly mislead anyone and shall use proper care to avoid doing so inadvertently. 

3. Disclosure of obligations 

Lobbyists shall indicate to their client, employer or organisation their obligations under the Lobbyists Registration Act, and their obligation to adhere to the Lobbyists' Code of Conduct. 

Confidentiality 

4. Confidential information 

Lobbyists shall not divulge confidential information unless they have obtained the informed consent of their client, employer or organisation, or disclosure is required by law. 

5. Insider information 

Lobbyists shall not use any confidential or other insider information obtained in the course of their lobbying activities to the disadvantage of their client, employer or organisation. 

Conflict of interest 

6. Competing interests 

Lobbyists shall not represent conflicting or competing interests without the informed consent of those whose interests are involved. 

7. Disclosure 

Consultant lobbyists shall advise public office holders that they have informed their clients of any actual, potential or apparent conflict of interest, and obtained the informed consent of each client concerned before proceeding or continuing with the undertaking. 

8. Improper influence 

Lobbyists shall not place public office holders in a conflict of interest by proposing or undertaking any action that would constitute an improper influence on a public office holder. 
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Number 22 of 1995

An act to provide for the disclosure of interests of holders of certain public offices (including members of the houses of the oireachtas) and designated directors of and persons employed in designated positions in certain public bodies, for the appointment by each such house of a committee, and for the establishment of a commission, to investigate contravention of this act and to establish guidelines to ensure compliance therewith, to prohibit the retention of valuable gifts by holders of certain public offices, to amend the prevention of corruption acts, 1889 to 1916, and to provide for related matters. 
[22nd July, 1995] 

Be it enacted by the Oireachtas as follows: 

I. Preliminary and General 

II. Members 

III. Office Holders 

IV. The Public Service 

V. The Commission 

VI. Miscellaneous 

· Schedules 



Acts Referred to: 

· Capital Acquisitions Tax Act, 1976, No. 7 

· Civil Service Commissioners Act, 1956 

· 1956, No. 45 

· Civil Service Regulation Acts, 1956 and 1958 

· Companies Acts, 1963 to 1990 

· Companies Act, 1963, No. 33 

· Corporation Tax Act, 1976, No. 7 

· Electoral Act, 1992 

· 1992, No. 23 

· Local Government Act, 1941, No. 23 

· Oireachtas (Allowances to Members) Act, 1938, No. 34 

· Oireachtas (Allowances to Members) and Ministerial and Parliamentary Offices 

· (Amendment) Act, 1992, No. 3 

· Public Bodies Corrupt Practices Act, 1889, c. 69 

· Prevention of Corruption Act, 1906, c. 34 

· Prevention of Corruption Act, 1916, c. 64 

· Prevention of Corruption Acts, 1889 to 1916 

· State Property Act, 1954, No. 25 
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Part I: Preliminary and General 

1. Short title, commencement, partial cesser and collective citation 

(1) This Act may be cited as the Ethics in Public Office Act,1995. 

(2) (a) (i) Subject to subparagraph (ii), this Act shall come into operation on such day as the Government appoint by order. 

(ii) Subparagraph (i) does not apply to -- 

(I) part II, 

(II) Part III in so far as it relates to the Chairman and Deputy Chairman of each House, or 

(III) Parts V and VI in so far as they relate to members. 

(b) (i) If either House by resolution so declares -- 

(I) Part II in so far as it relates to that House and its members and Clerk and its committees and their members and clerks, 

(II) Part III in so far as it relates to the Chairman and Deputy Chairman of that House, and 

(III) Parts V and VI in so far as they relate to members of that House, shall come into operation on such day as may be specified in the resolution. 

(ii) If each House by resolution so declares, Part II shall come into operation on such day as may be specified in the resolution in so far as it relates to joint committees of both Houses and their members and clerks. 

(c) (i) If either House by resolution so declares -- 

(I) Part II in so far as it relates to that House and its members and Clerk and its committees and their members and clerks, 

(II) Part III in so far as it relates to the Chairman and Deputy Chairman of that House, and 

(III) Parts V and VI in so far as they relate to members of that House, shall cease to be in operational as on and from such day as may be specified in the resolution. 

(ii) If either House by resolution so declares, Part II shall cease to be in operation as on and from such day as may be specified in the resolution in so far as it relates to joint committees of both Houses and their members and clerks. 

(3) The Prevention of Corruption Acts, 1889 to 1916, and section 38 may be cited together as the Prevention of Corruption Acts, 1889 to 1995. 

2. Interpretation

(1) In this Act, save where the context otherwise requires -- 

"act" includes omission or failure to act and a reference to the doing of an act includes a reference to the making of an omission, and any cognate words shall be construed accordingly; 

"actual knowledge" means actual, direct and personal knowledge as distinct from constructive, implied or imputed knowledge and includes, in relation to a fact, belief in its existence the grounds for which are such that a reasonable person who is aware of them could not doubt or disbelieve that the fact exists; 

"additional interests" has the meaning assigned to it by section 13; 

"benefit" includes -- 

(a) a right, privilege, office or dignity and any forbearance to demand money or money's worth or a valuable thing, 

(b) any aid, vote, consent or influence or pretended aid, vote, consent or influence, 

(c) any promise or procurement of or agreement or endeavour to procure, or the holding out of any expectation of, any gift, loan, fee, reward or other thing aforesaid, or other advantage and the avoidance of a loss, liability, penalty, forfeiture, punishment or other disadvantage; 

"Clerk" means, in relation to members of Dáil Éireann, the Clerk of Dáil Éireann and, in relation to members of Seanad Éireann, the Clerk of Seanad Éireann; 

"commercial price", in relation to the supply of property, whether real or personal, or the supply of a service, and "commercial consideration", in relation to the lending of property, means -- 

(a) where the person by whom the property is supplied or lent or the service is supplied carries on a business consisting wholly or partly of the supply or lending of property or the supply of a service, the lowest price or consideration charged by him or her for the supply or lending in the normal course of business of an equivalent amount of property of the same kind or for the supply of a service of the same kind and to the same extent (allowance being made for any discount which is normally given by him or her in respect of the supply or lending of property of the same kind or the supply of a service of the same kind) at or about the time of the first-mentioned supply or lending of property or the first-mentioned supply of a service, and 

(b) where the person by whom the property is supplied or lent or the service is supplied does not carry on a business consisting wholly or partly of the supply or lending of property or the supply of a service of the same kind, the lowest price or consideration for which an equivalent amount of property of the same kind may be purchased or taken on loan or a service of the same kind and to the same extent may be procured in the normal course of business (allowance being made for any discount which is normally given in respect of the supply or lending of property of the same kind or the supply of a service of the same kind) at or about the time of the first-mentioned supply or lending of property or the first-mentioned supply of a service from a person who carries on such a business; 

"the Commission" means the commission established by section 21; 

"the Committee", in relation to Dáil Éireann or members of Dáil Éireann, means the Committee on Members' Interests of Dail Eireann appointed under section 8 and, in relation to Seanad Eireann or members of Seanad Éireann, means the Committee on Members' Interests of Seanad Éireann appointed under section 8 and "a Committee" means, as the context may require, each of those committees or either of them; 

"committee" and "joint committee" include a sub-committee of a committee or, as the case may be, joint committee; 

"company" means any body corporate; 

"connected person", in relation to a person, shall be construed in accordance with subsection (2); 

"designated directorship", in relation to a public body, means a prescribed directorship of that body; 

"designated position", in relation to a public body, means a prescribed position of employment in that body; 

"director" means a director within the meaning of the Companies Acts, 1963 to 1990, but includes, in the case of a public body that is not a company (within the meaning of the Companies Act, 1963) and is specified in subparagraph (8), (9), (10), (11) or (12), or stands prescribed for the purposes of subparagraph (13), of paragraph I of the First Schedule, a person who is a member of it or a member of any board or other body that controls, manages or administers it, and any cognate words shall be construed accordingly; 

"election" means a presidential election, a European election, a Dail election, a local election (within the meaning, in each case, of the Electoral Act, 1992), or an election of a member or members to serve in Seanad Éireann, and any cognate words shall be construed accordingly; 

"functions" includes powers and duties and references to the performance of functions include, with respect to powers and duties, references to the exercise of the powers and the carrying out of the duties and, in relation to an office holder, includes functions conferred on him or her by the Government or in pursuance of a decision of the Government and functions of the office holder as a member of the Government; 

"gift" means a gift of money or other property; 

"House" means House of the Oireachtas and, in relation to a person who is an office holder or member, means the House of the Oireachtas of which he or she is a member, and any cognate words shall be construed accordingly; 

"interest" means an interest specified in the Second Schedule; 

"lend" includes lease or let and any cognate words shall be construed accordingly; 

"member" means a member of Dáil Éireann or a member of Seanad Éireann; 

"the Minister" means the Minister for Finance; 

"office holder" means-- 

(a) a person who is a Minister of the Government or a Minister of State, 

(b) a member who holds the office of Attorney General, 

(c) a person who is Chairman or Deputy Chairman of Dail Eireann or Chairman or Deputy Chairman of Seanad Éireann, and 

(d) a person who holds -- 

(i) the office of chairman of a committee of either House, being an office that stands designated for the time being by resolution of that House, or 

(ii) the office of chairman of a joint committee of both Houses, being an office that stands designated for the time being by resolution of each House; 

"prescribed" means prescribed by regulations made by the Minister; 

"property" means real or personal property; 

"public body" shall be construed in accordance with the First Schedule; 

"registrable interest" shall be construed in accordance with the Second Schedule; 

"registration date" means -- 

(a) in relation to Dáil Éireann and its members and Clerk-- 

(i) the date that is 30 days after the commencement of Part II in so far as it relates to Dail Eireann and its members and Clerk and its committees and their members and clerks or, if on that date Dail Eireann stands dissolved, the date that is 30 days after the date of the first meeting of Dáil Éireann after the first-mentioned date, and 

(ii) the date of each anniversary of the first registration date or, if on any such date, Dáil Éireann stands dissolved, the date that is 30 days after the date of the first meeting of Dáil Éireann after the first-mentioned date, and 

(b) in relation to Seanad Éireann and its members and Clerk-- 

(i) the date that is 30 days after the commencement of Part II in so far as it relates to Seanad Eireann and its members and Clerk and its committees and their members and clerks or, if on that date Dail Eireann stands dissolved, the date that is 30 days after the date of the first meeting of Seanad Éireann after the first general election for members of Seanad Éireann after that dissolution, and 

(ii) the date of each anniversary of the first registration date or, if on any such date, Dáil Éireann stands dissolved, the date that is 30 days after the date of the first meeting of Seanad Éireann after the first general election for members of Seanad Éireann after that dissolution; 

"relative", in relation to a person, means a brother, sister, parent or spouse of the person or a child of the person or of the spouse; 

"relevant authority" has the meaning assigned to it by section 18; 

"special adviser" has the meaning assigned to it by section 19; 

"spouse", in relation to a person, does not include a spouse who is living separately and apart from the person; 

"value", in relation to a gift, means the price which the property the subject of the gift would fetch if it were sold on the open market on the date on which the gift was given in such manner and subject to such conditions as might reasonably be calculated to obtain for the vendor the best price for the property, and any cognate words shall be construed accordingly. 

(2) (a) Any question whether a person is connected with another shall be determined in accordance with the following provisions of this paragraph (any provision that one person is connected with another person being taken to mean also that that other person is connected with the first-mentioned person): 

(i) a person is connected with an individual if that person is a relative of the individual, 

(ii) a person, in his or her capacity as a trustee of a trust, is connected with an individual who or any of whose children or as respects whom any body corporate which he or she controls is a beneficiary of the trust, 

(iii) a person is connected with any person with whom he or she is in partnership, 

(iv) a company is connected with another person if that person has control of it or if that person and persons connected with that person together have control of it, 

(v) any two or more persons acting together to secure or exercise control of a company shall be treated in relation to that company as connected with one another and with any person acting on the directions of any of them to secure or exercise control of the company. 

(b) In paragraph (a) "control" has the meaning assigned to it by section 157 of the Corporation Tax Act, 1976, and any cognate words shall be construed accordingly. 

(3) For the purposes of this Act, a person or a connected person has a material interest in a matter if the consequence or effect-- 

(a) of the performance by the person of a function of his or her office, directorship, designated position, or position as a special adviser, as the case may be, or 

(b) of any decision made in relation to or in the course or as a result of the performance of such a function by the person, concerning that matter may be to confer on or withhold from the person or the connected person a significant benefit without also conferring it on or withholding it from persons in general or a class of persons which is of significant size having regard to all the circumstances and of which the person or the connected person is a member. 

(4) For the purposes of this Act, a person shall be deemed to have an interest in property if the person would be regarded as having, for the purposes of the Capital Acquisitions Tax Act, 1976, the power to make a disposition of that interest. 

(5) In this Act-- 

(a) a reference to a Part, section or Schedule is a reference to a Part or section of, or a Schedule to, this Act unless it is indicated that reference to some other provision is intended, and 

(b) a reference to a subsection, paragraph, subparagraph, clause or subclause is a reference to a subsection, paragraph, subparagraph, clause or subclause of the provision in which the reference occurs, unless it is indicated that reference to some other provision is intended, and 

(c) a reference to any enactment shall be construed as a reference to that enactment as amended, adapted or extended by or under any subsequent enactment. 

3. Regulations

(1) Subject to subsection (3), the Minister may -- 

(a) by regulations provide for any matter referred to in this Act as prescribed or to be prescribed, and 

(b) make regulations generally for the purpose of giving effect to this Act and, if in any respect any difficulty arises during the period of two years after the commencement of this section in bringing into operation this Act, by regulations do anything which appears to be necessary or expedient for bringing this Act into operation. 

(2) Regulations under this section may contain such incidental, supplementary and consequential provisions as appear to the Minister to be necessary or expedient for the purposes of the regulations. 

(3) The Minister may prescribe -- 

(a) for the purposes of the definition of "designated directorship" in section 2, a directorship of a public body, or 

(b) for the purposes of the definition of "designated position" in section 2, a position of employment in a public body, if, but only if, he or she considers that it is necessary in the public interest to do so in order to ensure, in a case in which, in the opinion of the Minister, a conflict could arise between an interest referred to in section 17 or, as the case may be, section 18 and the public interest in the performance of a function of such a directorship or position, that the function will not be performed without the disclosure of the first-mentioned interest. 

(4) Before making regulations in relation to a matter referred to in subsection (3), the Minister shall consult with such other Ministers of the Government (if any) as he or she considers appropriate. 

(5) (a) The Minister may, by regulations under this section, vary, having regard to any change in the value of money occurring after the passing of this Act, any monetary amount specified in this Act (other than sections 37 and 38). 

(b) If, on any amendment of the law relating to elections, it appears to the Minister to be expedient-- 

(i) to amend section 2 (1) for the purpose of assimilating "commercial price" to any definition of "commercial price" in that law, or 

(ii) to amend section 15 (7) for the purpose of assimilating the definition of "donation" to any definition of "donation" in that law, the Minister may for those purposes by regulations amend the definition mentioned first in subparagraph (i) or, as may be appropriate, the definition mentioned first in subparagraph (ii). 

(c) Where regulations under this subsection are proposed to be made, a draft of the regulations shall be laid before each House and the regulations shall not be made until a resolution approving of the draft has been passed by each House. 

(6) Every regulation under this Act (other than subsection (5)) shall be laid before each House as soon as may be after it is made and, if a resolution annulling the regulation is passed by either House within the next 21 days on which that House has sat after the regulation is laid before it, the regulation shall be annulled accordingly but without prejudice to the validity of anything previously done thereunder. 

4. Expenses

Any expenses incurred by the Minister in the administration of this Act and, to such extent as may be sanctioned by the Minister, any other expenses incurred in the administration of this Act shall be paid out of moneys provided by the Oireachtas. 
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Part II: Members 

5. Statements of members' registrable interests for Clerks 

(1) Subject to subsection (3), a person who is a member on a registration date shall, not later than 30 days after that date, prepare and furnish to the Clerk a statement in writing, in such form as may be determined by the Clerk after consultation with the Committee and the Commission or in a form to the like effect, of his or her registrable interests and containing appropriate information in relation to such matters (if any) respecting those interests as may be specified in the first-mentioned form, being registrable interests of the member-- 

(a) if the person is a member on the first registration date, at any time during the period from the passing of this Act to that date, and 

(b) if the person is a member on a subsequent registration date, at any time when he or she was a member during the period between that registration date and the last previous registration date. 

(2) Where a person who is a member on a registration date did not have a registrable interest at any time during the appropriate period specified in subsection (1), he or she shall, not later than 30 days after that date, prepare and furnish to the Clerk a statement in writing of that fact. 

(3) It shall not be necessary to specify in a statement under this section the amount or monetary value of any interest or the remuneration of any trade, profession, employment, vocation or other occupation included in the statement. 

6. The Register 

(1) As soon as may be after a registration date, each Clerk shall, as respects that date, establish a register (which shall be known as the Register of Interests of Members of Dáil Éireann or the Register of Interests of Members of Seanad Éireann, as may be appropriate, followed, in each case, by a reference to the year in which the registration date concerned occurs). 

(2) When a statement is furnished to a Clerk under subsection (1) or (2) of section 5 -- 

(a) he or she shall, within 60 days after the registration date to which it relates or as soon as may be thereafter, enter it or a copy of it in the register established as respects that date by that Clerk under subsection (1), and 

(b) if the statement is that of a Minister of the Government or a Minister of State, furnish a copy of it to the Taoiseach, as soon as may be. 

(3) Each Clerk shall, within 60 days after each registration date or as soon as may be thereafter, furnish to the Commission and cause to be laid before Dáil Éireann or Seanad Éireann, as may be appropriate, and published in Iris Oifigiuil a copy of the register established by him or her under subsection (1) in relation to that registration date. 

(4) (a) Each Clerk may correct errors in the register established by that Clerk or amend such a register to take account of statements furnished to him or her under section 29 (1) in so far as they relate to registrable interests. 

(b) A Clerk shall, as soon as may be after the correction of an error under paragraph (a) or the receipt by him or her of a statement referred to in paragraph (a) -- 

(i) cause a statement of the correction or a copy of the statement referred to in paragraph (a), as the case may be, to be laid before the House and published in Iris Oifigíúil, and 

(ii) if either of those statements relates to a Minister or Minister of State, furnish a copy of it to the Taoiseach. 

7. Declarations of interest by members in Oireachtas proceedings 

(1) This section applies to proceedings in each House, a committee of either House or a joint committee of both Houses. 

(2) A member who proposes to speak or vote in proceedings to which this section applies and who has actual knowledge that he or she or a connected person has a material interest in the subject matter of the proceedings shall-- 

(a) if he or she proposes to speak in the proceedings, make a declaration of the fact aforesaid in the proceedings before or during his or her speech, and 

(b) if he or she proposes to vote, but does not speak, in the proceedings, make the declaration aforesaid in writing and furnish it before voting to the Clerk, or the clerk to the committee, concerned, as may be appropriate. 

(3) For the purposes of subsection (2), a person (being a member or a connected person) has a material interest in the subject matter of proceedings if the consequence or effect of any decision by the House or the committee or joint committee concerned, or by the Government or an office holder, concerning that matter may be to confer on or withhold from the person a significant benefit without also conferring it on or withholding it from persons in general or a class of persons which is of significant size having regard to all the circumstances and of which the person is a member. 

(4) Subsection (2) does not apply to an interest of a member that is included in a statement which or a copy of which has been laid before the House under section 6. 

(5) A declaration under subsection (2) shall -- 

(a) in case an official report of the proceedings concerned is published, be included in the report, and 

(b) in case such a report is not published, be published in such manner as the Clerk, or the clerk to the committee, concerned may direct. 

8. Appointment of, and complaints to, Committees 

(1) Each House shall as soon as may be after the commencement of this section and, thereafter, as soon as may be after the first meeting of that House subsequent to a general election for members of that House appoint a select committee which shall be known -- 

(a) in the case of the committee appointed by Dáil Éireann as the Committee on members' Interests of Dáil Éireann, and 

(b) in the case of the committee appointed by Seanad Éireann, as the Committee on Members' Interests of Seanad Éireann, 

to perform the functions conferred on it by this Act. 

(2) A person (other than a member) who considers that a member (other than a member who is or, at the relevant time, was an office holder) may have contravened section 5 7 may make a complaint in writing in relation to the matter to the Clerk and, subject to subsection (3), the Clerk shall refer the matter to the Committee and shall furnish a copy of the complaint to the Committee. 

(3) The Clerk concerned shall consider a complaint under subsection (2) and, if the Clerk is of opinion that it is frivolous or vexatious, he or she -- 

(a) shall not refer it to the Committee, and 

(b) shall prepare a statement in writing of the reasons for his or her opinion and furnish a copy of it to -- 

(i) the person who made the complaint, 

(ii) the member concerned, and 

(iii) the Committee. 

(4) A member who considers that a member (other than a member who is or, at the relevant time, was an office holder) may have contravened section 5 or 7 may make a complaint in writing in relation to the matter to the Committee of that House. 

(5) A complaint may not be made under this section in respect of a person who has ceased to be a member. 

9. Investigations by Committees 

(1) Where a complaint is referred or made to a Committee under section 8, or a Committee considers it appropriate to do so in the case of a member (other than a member who is or, at the relevant time, was an office holder), it shall carry out an investigation to determine whether the member concerned has contravened section 5 or 7, as the case may be. 

(2) Where a Committee, either during or at the conclusion of an investigation under this section, becomes of opinion that the member the subject of the investigation has not contravened the section of this Act to which the investigation relates, being either section 5 or 7, but may have contravened the other of those sections, it may carry out an investigation under this section to determine whether the person has contravened that other section. 

(3) Where -- 

(a) a complaint is referred or made to a Committee under section 8, or the Committee is carrying out an investigation under this section whether following such a complaint or otherwise, and 

(b) at any time before the Committee has complied with section 10 in relation thereto, the person the subject of the complaint or investigation ceases to be a member, 

then -- 

(i) the Committee shall take no steps or no further steps in relation to the matter unless the person requests the Committee in writing to carry out an investigation of the matter under subsection (1) or, as the case may be, complete such an investigation, and 

(ii) if the Committee is so requested as aforesaid, it shall, subject to section 31, comply with the request. 

(4) Subject to subsection (3), a Committee shall not carry out an investigation under this section in relation to -- 

(a) a person who has ceased to be a member, or 

(b) a person who is or, at the relevant time, was an office holder 

(5) Where -- 

(a) in relation to a person who is a member but is not an office holder, a complaint had been, or been deemed to be, referred or made to a Committee, or a matter that a Committee had considered it appropriate to investigate had been, or been deemed to be, otherwise before it, 

(b) following a dissolution of Dáil Éireann, the Committee has ceased to exist, and 

(c) the Committee had neither -- 

(i) complied with section 10 in relation to the complaint or matter, nor 

(ii) discontinued the investigation of the complaint pursuant to section 31, 

the complaint or matter shall be deemed, for the purposes of this section, to have been referred or made under section 8 to, or, as the case may be, to be before, the Committee of the House of which the person is a member, and this section shall apply and have effect accordingly in relation to the complaint or matter. 

10. Reports by Committees. 

(1) Subject to section 31, where a Committee carries out an investigation under section 9, it shall prepare a report in writing of the results of the investigation, and -- 

(a) shall furnish a copy of the report to the member concerned and, if the investigation followed a complaint under section 8, the person who made the complaint, and 

(b) if it determines that the member has contravened section 5 or 7, it shall cause a copy of the report to be laid before the House. 

(2) A report under subsection (1) shall set out the findings of the Committee concerned together with its determination in relation to the following matters, namely -- 

(a) whether there has been a contravention of section 5 or 7 by the member concerned and whether the contravention is continuing, 

(b) in case the determination is that there has not been a contravention of section 5 or 7 by the member, whether the Committee is of opinion that the complaint was frivolous or vexatious or that there were no reasonable grounds for it, and 

(c) in case the determination is that there has been a contravention of section 5 or 7 by the member -- 

(i) if the determination is that the contravention is continuing, the steps required to be taken by him or her to secure compliance by him or her with section 5 or 7, as the case may be, and the period of time within which such steps should be taken, 

(ii) whether the contravention was committed inadvertently, negligently, recklessly or intentionally, 

(iii) whether the contravention was, in all the circumstances, a serious or a minor contravention, and 

(iv) whether the member acted in good faith and in the belief that his or her action was in accordance with guidelines published or advice given in writing by a Committee under section 12, 

and may refer to such other matters, if any, as the Committee considers appropriate. 

(3) Where a Committee adjourns or postpones proceedings in relation to an investigation under section 9, it may, if it considers it appropriate to do so, prepare an interim report in writing in relation to the investigation and furnish a copy thereof to the persons specified in subsection (1) (a). 

11. Award of costs by Committees. 

(1) (a) Where, following an investigation by a Committee under section 9 of a complaint referred or made to it under section 8, the Committee determines that the complaint was frivolous or vexatious or that there has not been a contravention of section 5 or 7 and that there were no reasonable grounds for the complaint, it may order that such amount (not exceeding £1,500) as it considers appropriate, having regard to all the circumstances, in respect of the reasonable costs and expenses incurred by any person before it (including costs and expenses in respect of legal representation) in relation to the investigation shall be paid to that person by the person who made the complaint. 

(b) Where, in relation to an investigation under section 9, amounts are ordered to be paid under paragraph (a) to more than one person, the aggregate of those amounts shall not exceed £1,500. 

(2) For the purposes of subsection (1), a Committee may measure the costs and expenses aforesaid. 

(3) Any costs or expenses ordered by a Committee under subsection (1) to be paid by a person may be recovered from that person by the person to whom they are ordered to be paid as a simple contract debt in any court of competent jurisdiction. 

12. Guidelines and advice from Committees. 

(1) A Committee -- 

(a) shall, after consultation with the Commission and the other Committee, from time to time draw up and publish to members guidelines concerning the steps to be taken by members to ensure compliance by them with this Act generally and, in particular, with sections 5 and 7, and 

(b) may, at the request of a member, give advice to the member in relation to any provision of this Act or as to the application, in relation to any particular case, of section 5 or 7. 

(2) When a request is made under subsection (1) (b) in relation to a particular case, the section concerned of this Act shall not, as respects the member who made the request, apply in relation to that case during the period from the making of the request to the time when advice is given by a Committee in relation to the case or it declines to give such advice. 

(3) A Committee shall, within 21 days of the receipt by it of a request for advice under subsection (1) (b), furnish the advice to the member concerned or notify him or her of its decision to decline to do so. 

(4) A person shall act in accordance with guidelines and advice published or given to the person under this section unless, by so doing, the act concerned would constitute a contravention of another provision of this Act. 

(5) In this section "member" does not include a member who is an office holder. 
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Part III: Office Holders 

13. Statements of office holders' additional interests for Clerks. 

(1) A person who is an office holder on a registration date shall prepare a statement in writing, in such form as may be determined by the Minister or in a form to the like effect, of his or her additional interests (if any) and containing appropriate information in relation to such matters (if any) respecting those interests as may be specified in the first-mentioned form, being additional interests of the person -- 

(a) if the person is an office holder on the first registration date, at any time during the period from the passing of this Act to that date, and 

(b) if the person is an office holder on a subsequent registration date, at any time when he was an office holder during the period between that registration date and the last previous registration date. 

(2) It shall not be necessary to specify in a statement under subsection (1) the amount or monetary value of any additional interest or the remuneration of any trade, profession, employment, vocation or other occupation included in the statement. 

(3) The Clerk shall, as soon as may be after the receipt by him or her of a statement under subsection (1), furnish a copy thereof to the Commission and (if it is a statement of a Minister of the Government or a Minister of State) the Taoiseach. 

(4) A statement under this section of a person who is an office holder on any registration date shall be furnished by the person to the Clerk not later than 30 days after that date. 

(5) In this section "additional interest", in relation to an office holder, means any interest specified in the Second Schedule of which the office holder has actual knowledge of -- 

(a) the spouse of the office holder, or 

(b) a child of the office holder or of his or her spouse, 

which could materially influence the office holder in or in relation to the performance of the functions of his or her office by reason of the fact that such performance could so affect those interests as to confer on or withhold from the office holder or the spouse or child a substantial benefit. 

14. Statements of interest by office holders in relation to the performance of certain functions. 

(1) An office holder who proposes to perform a function of his or her office and who has actual knowledge that-- 

(a) he or she or a connected person or another office holder, or 

(b) a person who is specified in a statement under subsection (2) furnished to the office holder by another office holder and who is, in relation to that other office holder, a connected person, 

has a material interest in a matter to which the function relates shall, before or, if that is not reasonably practicable, as soon as may be after such performance, prepare and furnish -- 

(i) in the case of the Taoiseach, to the chairman of the Commission, 

(ii) in the case of any other Minister of the Government or a Minister of State, to the Taoiseach and the Commission, and 

(iii) in the case of any other office holder, to the Commission, 

a statement in writing of those facts and of the nature of the interest. 

(2) Where an office holder or a person acting on behalf of an office holder proposes to make a request to another office holder ("the second holder") in relation to the performance of a function by the second holder and the office holder by or on whose behalf the request is made ("the first holder") has actual knowledge that he or she or a connected person has a material interest in a matter to which the function relates, the first holder shall, before or at the time of the making of the request, furnish to the second holder a statement in writing of those facts and of the nature of the interest. 

(3) Where the knowledge or belief of an office holder that -- 

(a) another office holder who is a member of the Government, or 

(b) a person who in relation to that other officer is a connected person, 

has a material interest in a matter to which a function of the Government relates derives solely from information in a statement made by that other office holder at or for the purposes of a meeting of the Government, subsection (1) shall not, as respects that interest, apply to the first-mentioned office holder, but the Taoiseach shall, before or as soon as may be after the performance of the function, cause a statement in writing in relation to that interest to be prepared and furnished to the Commission. 

(4) References in this section to the performance of a function of the office of an office holder are references to the performance of the function by the office holder personally or by another person in pursuance of a direction given to the person, in relation to the particular matter concerned, by the office holder personally or a person acting on behalf of and with the personal knowledge of the office holder. 

15. Gifts to office holders. 

(1) Subject to the provisions of this section, where a gift the value of which exceeds £500 is given to an office holder by virtue of his or her office-- 

(a) the property the subject of the gift shall be deemed to be a gift given to the State and shall vest in the Minister, 

(b) the office holder shall, as soon as may be, inform the Secretary to the Government of the gift and shall retain custody of the property on behalf of the State until arrangements are made in relation thereto under paragraph (c) and the office holder shall dispose of the property in accordance with those arrangements when so directed by the Secretary to the Government, and 

(c) the Secretary to the Government shall arrange, in accordance with the general directions of the Government, for-- 

(i) custody of the property by or on behalf of the State (including the giving of it on loan to a person), or 

(ii) its disposal, whether by sale or gift, 

and shall dispose, in accordance with those general directions, of any proceeds of such a loan or sale (including by their payment into the Exchequer or disposal for charitable purposes). 

(2) For the purposes of subsection (1), a gift given to-- 

(a) an office holder, 

(b) the spouse of an officeholder, or 

(c) a child of an office holder or of his or her spouse, 

is given to the office holder by virtue of his or her office unless the gift is given-- 

(i) as a donation, or 

(ii) by a friend or relative of the recipient and for personal reasons only, or 

(iii) by virtue of an office (other than that by reference to which a person is an office holder) or position held or the status enjoyed by the recipient. 

(3) The Secretary to the Government shall, in accordance with the general directions of the Government -- 

(a) determine, for the purposes of subsection (1), the value of property the subject of a gift given to an office holder by virtue of his or her office, and 

(b) determine, for the purposes of subsections (1) and (2), the question whether a gift is given to an office holder by virtue of his or her office, 

if there is a doubt in relation to the value aforesaid or, as the case may be, the question aforesaid. 

(4) (a) Subject to paragraphs (b) and (c), the Government shall draw up and publish to office holders guidelines concerning the steps to be taken by an office holder if -- 

(i) he or she, or 

(ii) the spouse of the office holder, or 

(iii) a child of the office holder or of his or her spouse, 

is offered or supplied with -- 

(I) property or a service at a price that is less than the commercial price of the property or service, as the case may be, 

(II) a loan of property free of charge or for a consideration that is less than the commercial consideration for the loan, or 

(III) a service free of charge. 

(b) Paragraph (a) does not apply to property, a loan of property or a service-- 

(i) offered or supplied -- 

(I) as a donation, 

(II) by a friend or relative of the person to whom the offer or supply is made and for personal reasons only, 

(III) by virtue of an office (other than one by reference to which a person is an office holder) or position held or status enjoyed by the person to whom it is offered or supplied, 

or 

(ii) the offer or supply of which is not intended or calculated to confer, and does not confer, directly or indirectly, a benefit on the office holder concerned. 

(c) The Government shall cause a draft of any proposed guidelines under paragraph (a) to be given to the Commission and shall, before drawing up the guidelines, consider any submissions made to them by the Commission in relation to the draft. 

(d) Office holders shall act in accordance with guidelines published to them under this subsection. 

(5) Where, for any reason, the Secretary to the Government is unable to perform his or her functions under this section or the position of Secretary to the Government is vacant, those functions may be performed by such other person as the Taoiseach may determine. 

(6) Section 19 (2) of the State Property Act, 1954, shall not apply to a gift to which this section applies but where land vests in the Minister by virtue of subsection (1), the land shall become and be State land for the purposes of that Act and may be dealt with accordingly. 

(7) In this section, "donation" means a contribution for political purposes. 
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Part IV: The Public Service 

16. Statements by Attorney General 

(1) A person who holds or held the office of Attorney General -- 

(a) shall, subject to section 20 (3), in each year during any part of which he holds or held that office prepare and furnish to the Taoiseach and the Commission a statement in writing of -- 

(i) the interests of the person, and 

(ii) the interests of which he or she has actual knowledge of his or her spouse or a child of the person or of his or her spouse, 

during the appropriate period specified in section 20 (1) which could materially influence the person in or in relation to the performance of the functions of that office by reason of the fact that such performance could so affect those interests as to confer on or withhold from the person or the spouse or child a substantial benefit, and 

(b) in any case where such a function falls to be performed and he or she has actual knowledge that he or she or a connected person has a material interest in a matter to which the function relates shall, before or as soon as may be after such performance, prepare and furnish to the Taoiseach and the Commission a statement in writing of those facts and of the nature of the interest. 

(2) (a) Section 20 shall apply to a statement under subsection (1) (a) as if the references in that section to sections 17 (1) (a), 18 (2) (a) and 19 (3) (a) (i) included references to subsection (1) (a) and with any other necessary adaptations. 

(b) Subsection (2) of section 29 shall apply to the interests specified in subsection (1) (a) and to a person who holds the office of Attorney General as if the references in that subsection to sections 17 (1) (a), 18 (2) (a) and 19 (3) (a) (i) included references to subsection (1) (a) and with any other necessary adaptations. 

(3) References in this section to the performance of a function of the office of Attorney General are references to the performance of the function by the holder of that office personally or by another person in pursuance of a direction given to the person, in relation to the particular matter concerned, by such holder personally or a person acting on behalf of and with the personal knowledge of such holder. 

(4) Where a person who holds the office of Attorney General is a member -- 

(a) paragraph (a) of subsection (1) shall not apply to the person as respects the interests, during the period of the person's membership, of the persons specified in that paragraph, and 

(b) paragraph (b) of that subsection shall not apply to the person during the period of the person's membership. 

17. Designated directorships 

(1) A person who holds or held a designated directorship of a public body specified in subparagraphs (8) to (12), or standing prescribed under subparagraph (13), of paragraph I of the First Schedule-- 

(a) shall, subject to section 20 (3), in each year during any part of which he or she holds or held the directorship, prepare and furnish to the Commission and to such officer of the body as may be determined by the Minister a statement in writing of -- 

(i) the interests of the person, and 

(ii) the interests of which he or she has actual knowledge of his or her spouse or a child of the person or of his or her spouse, 

during the appropriate period specified in section 20 (1) which could materially influence the person in or in relation to the performance of the functions of the directorship by reason of the fact that such performance could so affect those interests as to confer on or withhold from the person or the spouse or child a substantial benefit, and 

(b) in any case where such a function, or a function of any other office or position held by the person in that public body, falls to be performed and he or she has actual knowledge that he or she or a connected person has a material interest in a matter to which the function relates-- 

(i) shall, as soon as may be, prepare and furnish to the other directors of the body a statement in writing of those facts, 

(ii) shall not perform the function unless there are compelling reasons requiring him or her to do so, and 

(iii) shall, if he or she proposes to perform the function, prepare and furnish to the other directors of the body and to the Commission, before or, if that is not reasonably practicable, as soon as may be after such performance, a statement in writing of the compelling reasons aforesaid. 

(2) There shall be deemed to be included in the terms on which a person holds a designated directorship referred to in subsection (1) a term that the person shall comply with that subsection. 

18. Designated positions of employment 

(1) In this section "relevant authority", in relation to a person who occupies or occupied a designated position in a public body, means such person or persons as may stand determined for the time being by the Minister in relation to the position. 

(2) A person who occupies or occupied a designated position in a public body-- 

(a) shall, subject to section 20 (3), in each year during any part of which he or she occupies or occupied the position, prepare and furnish to the relevant authority for the position a statement in writing of -- 

(i) the interests of the person, and 

(ii) the interests of which he or she has actual knowledge of his or her spouse or a child of the person or of his or her spouse, 

during the appropriate period specified in section 20 (1) which could materially influence the person in or in relation to the performance of the functions of the position by reason of the fact that such performance could so affect those interests as to confer on or withhold from the person or the spouse or child a substantial benefit, and 

(b) in any case where such a function falls to be performed and he or she has actual knowledge that he or she or a connected person has a material interest in a matter to which the function relates-- 

(i) shall, as soon as may be, prepare and furnish to the relevant authority a statement in writing of those facts, 

(ii) shall not perform the function unless there are compelling reasons requiring him or her to do so, and 

(iii) shall, if he or she proposes to perform the function, prepare and furnish to the relevant authority, before or, if that is not reasonably practicable, as soon as may be after such performance, a statement in writing of the compelling reasons aforesaid. 

(3) (a) A person who, during any period, holds or held or occupies or occupied an office or position specified in paragraph (b) shall be deemed for the purposes of this Act to be a person who, during that period, occupies or occupied a designated position in a public body. 

(b) The offices and positions referred to in paragraph (a) are -- 

(i) the office of Comptroller and Auditor General, 

(ii) the office of Ombudsman, 

(iii) the office of Data Protection Commissioner, 

(iv) the office of Director of Consumer Affairs, and 

(v) such other (if any) offices or positions (other than the office of judge of any court) established by or under statute as may (if, but only if, the Minister considers it necessary in the public interest to do so) be prescribed. 

(c) Subsection (4) shall not apply to a person who holds or held an office specified in subparagraphs (i) to (iv) of paragraph (b). 

(4) There shall be deemed to be included in the terms of the employment of a person in a designated position referred to in subsection (2) a term that the person shall comply with that subsection. 

19. Special advisers 

(1) In this section "special adviser" means a person who -- 

(a) occupies or occupied an excluded position (within the meaning of the Civil Service Commissioners Act, 1956), having been selected for appointment to that position by an office holder personally otherwise than by means of a competitive procedure, or 

(b) is or was employed under a contract for services by an office holder, having been selected for the award of the contract by an office holder personally otherwise than by means of a competitive procedure, 

and whose function or principal function as such a person is or was to provide advice or other assistance to or for the office holder. 

(2) The period for which a person acting as a special adviser occupies the excluded position concerned or is employed under the contract for services concerned shall end not later than the date on which the office holder to whom he or she is acting as a special adviser ceases to hold the office by reference to which he or she is an office holder. 

(3) (a) If the remuneration of a person as a special adviser exceeds a prescribed amount, then -- 

(i) subject to section 20 (3), in each year during any part of which the person is a special adviser, he or she shall prepare and furnish to the office holder concerned and the Commission a statement in writing of -- 

(I) the interests of the person, and 

(II) the interests of which he or she has actual knowledge of his or her spouse or a child of the person or of his or her spouse, 

during the appropriate period specified in section 20 (1) which could materially influence the person in or in relation to the performance of his or her functions as a special adviser by reason of the fact that such performance could so affect those interests as to confer on or withhold from the person or the spouse or child a substantial benefit, 

(ii) in any case where such a function falls to be performed and he or she has knowledge that he or she or a connected person has a material interest in a matter to which the function relates, he or she -- 

(I) shall, as soon as may be, prepare and furnish to the office holder and to the Commission a statement in writing of those facts, 

(II) shall not perform the function unless there are compelling reasons requiring him or her to do so, and 

(III) shall, if he or she proposes to perform the function, prepare and furnish to the office holder and the Commission, before or, if that is not reasonably possible, as soon as may be after such performance, a statement in writing of the compelling reasons aforesaid, and 

(iii) the person shall undertake not to engage in any trade, profession, vocation or other occupation, whether remunerated or otherwise, which might reasonably be seen to be capable of interfering or being incompatible with the performance by the person of his or her functions as a special adviser. 

(b) Different amounts may be prescribed under paragraph (a) in relation to different categories of special adviser. 

(4) An office holder shall, in respect of a person who acts or acted as a special adviser to him or her, lay the following documents before each House of the Oireachtas, that is to say -- 

(a) a copy of the contract, or a statement in writing of the terms and conditions, under which the person acts or acted as a special adviser, 

(b) a copy of any statement under subsection (3) (a) (i) of the interests of the person furnished to the office holder, 

(c) a statement as to whether the person is a relative of the office holder, and 

(d) if subsection (3) applies to the person, a statement of the qualifications of the person relevant to his or her functions as a special adviser. 

(5) Section 13 (3) of the Civil Service Commissioners Act, 1956, does not apply to the appointment to an established position (within the meaning of that Act) of a person who acts or has acted as special adviser. 

(6) There shall be deemed to be included in the terms on which a person who is acting as a special adviser to an office holder occupies the excluded position concerned or is employed under the contract for services concerned -- 

(a) a term that the period for which the person occupies the excluded position or is employed under the contract for services shall end not later than the date on which the office holder ceases to hold the office by reference to which he or she is an office holder, and 

(b) if subsection (3) applies to the person, a term that he or she shall comply with that subsection. 

20. Provisions relating to statements under sections 17 to 19 

(1) A statement ("the current statement") furnished by a person under section 17 (1) (a), 18 (2) (a) or 19 (3) (a) (i) shall -- 

(a) in case, as may be appropriate, the person was appointed to the directorship, position or special advisership concerned before the date of the passing of this Act and the statement is the first such statement so furnished by the person since that date, be in respect of the period from that date to the date of the statement, 

(b) in case the person was so appointed on or after the date of such passing and the statement is the first such statement so furnished by the person since such appointment, be in respect of the period from the date of such appointment to the date of the statement, and 

(c) in any other case, be in respect of the period from the date of the last previous such statement so furnished by the person to -- 

(i) the date of the current statement, or 

(ii) the date on which the appointment concerned ended, 

whichever is the earlier. 

(2) A statement under section 17 (1) (a), 18 (2) (a), 19 (3) (a) (i) or 29 (2) shall be made in such form as, subject to the provisions of this Act, may be determined by the Minister or a form to the like effect and shall contain appropriate information in relation to such matters (if any) respecting the interests declared in the statement as may be specified in the first-mentioned form. 

(3) The first statement of a person under section 17 (1) (a), 18 (2) (a) or 19 (3) (a) (i) after his or her appointment to the directorship, position or special advisership concerned shall be furnished by the person to the person or persons concerned not later than -- 

(a) such time in the year concerned, or 

(b) if the appointment is made after the commencement of the provision aforesaid and after the 1st day of October in any year, such time in the next following year, 

as the Minister may determine and any subsequent such statement of the person shall be so furnished by the person not later than 30 days after the anniversary of the day on which the last previous such statement was so furnished by him or her. 

(4) It shall not be necessary to specify in a statement under section 17 (1) (a), 18 (2) (a), 19 (3) (a) (i) 29 (2) the amount or monetary value of any interest or the remuneration of any trade, profession, employment, vocation or other occupation included in the statement. 
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Part II: The Commission 

21. Establishment, membership and functions of Commission 

1. On the commencement of this section, there shall stand established a commission (which shall be known as the Public Offices Commission and is referred to in this Act as "the Commission") to perform the functions conferred on it by this Act. 

2. The Commission shall consist of the following members: 

a. the Comptroller and Auditor General, 

b. the Ombudsman, 

c. the Chairman of Dáil Éireann, 

d. the Clerk of Dáil Éireann, 

e. the Clerk of Seanad Éireann. 

f. Subject to paragraph (b), where a member of the Commission notifies the Minister that he or she is for any reason (other than the operation of subsection (4)) temporarily unable to act as such member or any of the offices aforesaid is vacant, the Minister shall appoint --

i. in the case of the Comptroller and Auditor General, the Secretary and Director of Audit of the Office of the Comptroller and Auditor General, 

ii. in the case of the Ombudsman, the Director of the Office of the Ombudsman, 

iii. in the case of the Chairman of Dáil Éireann, the Deputy Chairman of Dáil Éireann, 

iv. in the case of the Clerk of Dáil Éireann, the Clerk Assistant of Dáil Éireann, and 

v. in the case of the Clerk of Seanad Éireann, the Clerk Assistant of Seanad Éireann, 

to be a member of the Commission for the duration of such inability or vacancy. 

g. If a person falling, pursuant to paragraph (a), to be appointed to be a member of the Commission cannot be so appointed or the Commission consider that it would not be appropriate so to appoint that person, the Minister shall appoint such other person as the Commission may nominate for the purpose to be such a member for the duration of the inability or vacancy concerned. 

h. Upon the appointment of a person pursuant to paragraph (a) or (b) to be a member of the Commission for the duration of an inability, the member of the Commission who is temporarily unable to act as such member shall be deemed for such duration not to be a member of the Commission. 

i. If a member of the Commission ceases to hold the office by virtue of which he or she became a member of the Commission, he or she shall thereupon cease to be a member of the Commission. 

j. The Comptroller and Auditor General and the Secretary and Director of Audit of the Office of the Comptroller and Auditor General shall not take part in any proceedings of the Commission relating to the Comptroller and Auditor General or a member of the staff of the Office of the Comptroller and Auditor General. 

k. The Ombudsman and the Director of the Office of the Ombudsman shall not take part in any proceedings of the Commission relating to the Ombudsman or a member of the staff of the Office of the Ombudsman. 

l. The Chairman of Dáil Éireann, the Deputy Chairman of Dail Eireann, the Clerk of Dáil Éireann, the Clerk Assistant of Dáil Éireann, the Clerk of Seanad Éireann and the Clerk Assistant of Seanad Éireann shall not take part in any proceedings of the Commission relating to the Chairman or Deputy Chairman of either House or to a member of the staff of the Houses. 

m. Where a member of the Commission is, by virtue of paragraph (a), (b) or (c) unable to take part in proceedings of the Commission, subsection (3) shall not apply in relation to such inability, and the Minister shall appoint such person as he or she may determine to be a member of the Commission for the purpose of taking part in those proceedings but for no other purpose and the first-mentioned member shall be deemed, in relation to those proceedings, not to be a member of the Commission. 

3. The quorum for a meeting of the Commission shall be three or such other number (being not less than three) as may be determined from time to time by the Commission. 

a. The Commission shall appoint one of its members to be chairman of the Commission and the member so appointed shall hold the office of chairman for such period as may be determined by the Commission. 

b. If the chairman of the Commission ceases during his or her term of office as such chairman to be a member of the Commission, he or she shall also cease to be the chairman of the Commission. 

4. At a meeting of the Commission -- 

a. the chairman of the Commission shall, if present, be chairman of the meeting, 

b. if and for so long as the chairman of the Commission is not present or if the office of chairman is vacant, the members of the Commission who are present shall choose one of their number to be chairman of the meeting. 

5. A decision at a meeting of the Commission (other than a meeting held for the purposes of an investigation under section 23) may be that of a majority of the members present and voting on the question and, in the case of an equal division of votes, the chairman of the meeting shall have a second or casting vote. 

6. The Commission may act (otherwise than in relation to an investigation under section 23) notwithstanding one or more vacancies among its members. 

7. Such functions of the Commission (other than functions under section 23) as may be specified by it may be performed, under the supervision and subject to the general direction of the Commission, by members of the staff of the Commission duly authorised in that behalf by the Commission. 

8. Subject to the provisions of this Act, the Commission shall determine, by standing orders or otherwise, the procedure and business of the Commission. 

9. The Minister shall make available to the Commission such reasonable facilities and services (including clerical, secretarial and executive services) as the Minister, after consultation with the Commission, may determine. 

10. Subject to such conditions as the Minister may determine, there shall be paid to the Commission out of moneys provided by the Oireachtas such amounts as the Minister may, after consultation with the Commission, determine in respect of the reasonable expenses of the Commission and its members. 

22. Complaints to Commission 

1. A person (other than a member) who considers that -- 

a. a person may have contravened Part II, III or IV at a time when he or she was an office holder, or 

b. that a person who is an office holder may have contravened Part II before becoming an office holder, 

may make a complaint in writing in relation to the matter to the Clerk and, subject to subsection (2), the Clerk shall refer the matter to the Commission and shall furnish a copy of the complaint to the Commission. 

2. The Clerk shall consider a complaint under subsection (1) and, if the Clerk is of opinion that it is frivolous or vexatious, he or she -- 

a. shall not refer it to the Commission, and 

b. shall prepare a statement in writing of the reasons for his or her opinion and furnish it to -- 

i. the person who made the complaint, 

ii. the person concerned, and 

iii. the Commission. 

3. A member who considers that -- 

a. a person may have contravened Part IV, 

b. a person may have contravened Part II, III or IV at a time when he or she was an office holder, or 

c. that a person who is an office holder may have contravened Part II before becoming an office holder, 

may make a complaint in writing in relation to the matter to the Commission. 

d. Where the Minister considers that a person, other than an office holder, may have contravened Part IV, he or she may make a complaint in writing in relation to the matter to the Commission. 

i. Where a Minister of the Government considers that a person to whom this subparagraph applies may have contravened Part IV, he or she may, with the consent of the Minister, make a complaint in writing in relation to the matter to the Commission. 

ii. Subparagraph (i) applies to the following persons: 

I. a person who occupies or occupied a designated position in a Department of State or office of which the Minister of the Government by whom the complaint concerned is made has charge, 

II. a person who holds or held a designated directorship of, or occupies or occupied a designated position in, a public body specified in subparagraphs (8) to (12) of paragraph I of the First Schedule or standing prescribed for the time being under subparagraph (13) of the said paragraph 1 in relation to which functions stand conferred on the Minister of the Government by whom the complaint concerned is made, and 

III. a person who is or was a special adviser assigned to the Minister of the Government by whom the complaint concerned is made or to a Minister of State at the Department of State administered by that minister of the Government.

e. Where a public body specified in subparagraphs (8) to (12) of the said paragraph I or standing prescribed for the time being under subparagraph (13) of the said paragraph I considers that a person who -- 

i. holds or held a designated directorship of the body, or 

ii. occupies or occupied a designated position in the body, 

may have contravened Part IV, it may make a complaint in writing in relation to the matter to the Commission. 

f. Where the appropriate authority (within the meaning of the Civil Service Regulation Act, 1956, but excluding a Minister of the Government) in relation to a civil servant (within the meaning aforesaid) considers that the civil servant may have contravened Part IV, the authority may make a complaint in writing in relation to the matter to the Commission. 

23. Investigations by Commission 

1. Subject to subsection (2), where -- 

a. a complaint is referred or made to the Commission under section 22, or 

b. the Commission considers in the case of -- 

i. a person who may have contravened Part II, III or IV at a time when he or she was an office holder, 

ii. a person who is an office holder and who may have contravened Part II before becoming an office holder, or 

iii. a person to whom section 22 (4) (b) (i) applies and who may have contravened Part IV -- 

that it is appropriate to do so, it shall carry out an investigation to determine, whether, as may be appropriate -- 

IV. the person referred to in subparagraph (i) contravened Part II, III or IV at a time when he or she was an office holder, 

V. the person referred to in subparagraph (ii) contravened Part II before becoming an office holder, or 

VI. the person referred to in subparagraph (iii) contravened Part IV. 


I. Before the Commission decides whether to carry out under subsection (1) an investigation of a matter that -- 

I. relates to a person who holds or held a designated directorship of, or occupies or occupied a designated position in, a public body, and 



I. was not the subject of a complaint referred or made to it under section 22, the Commission shall --

. consult with any Minister of the Government on whom a function in relation to the body stands conferred, and 

i. give to any such Minister of the Government as aforesaid and to the body a statement in writing of the reasons why it considers it appropriate that the investigation should be carried out, 

and it shall decide not to carry out the investigation unless, having considered any representations made to it by that Minister of the Government or the body, it is satisfied that it is appropriate to carry it out and that an adequate investigation cannot or will not be carried out by or on behalf of that Minister of the Government or the body or any other authority. 

i. Where the Commission, either during or at the conclusion of an investigation under this section, becomes of opinion that the person the subject of the investigation has not contravened the provision of this Act to which the investigation relates but may have contravened another provision of Part II, III or IV, it may carry out an investigation under this section to determine whether the person has contravened that other provision, but subsection (2) shall not apply in relation to the investigation. 

24. Reports by Commission 

1. Subject to subsection (2) and section 31, where the Commission carries out an investigation under section 23, it shall prepare a report in writing of the result of the investigation and shall furnish a copy of the report to -- 

a. the person the subject of the investigation, 

b. if the investigation followed a complaint under section 22, the person who made the complaint, and 

i. in case the person the subject of the investigation is or was an office holder and the Commission has determined that he or she has contravened Part II, III or IV, the Committee, and 

ii. in any other case -- 

I. the Minister, or 

II. if, at the time of the alleged contravention concerned, the person occupied a position in a Department of State or office administered by a Minister of the Government other than the Minister, that Minister of the Government. 


2. Where the Commission, either during or at the conclusion of an investigation under section 23, is of opinion that the person the subject of the investigation may have committed an offence relating to the performance of his or her functions as an office holder, a holder of a designated directorship of, or occupier of a designated position in, a public body or special adviser, as the case may be or that the person may have contravened Part II before becoming an office holder -- 

a. it shall prepare a report in writing in relation to the matter and furnish it together with any relevant document or other thing in its possession to the Director of Public Prosecutions who shall notify the Commission as to whether he or she has taken proceedings for an offence in respect of any matter mentioned in the report or has decided not to take any such proceedings and of the final outcome of any such proceedings (including any appeal, whether by way of case stated or otherwise, rehearing or retrial), and 

b. it shall add to its report under subsection (1) a copy of its report under paragraph (a) and a statement of the notification or notifications aforesaid. 


3. A report under subsection (1) shall set out the findings of the Commission together with its determinations in relation to the following matters, namely -- 

a. whether there has been a contravention of Part II,III or IV by the person concerned and whether the contravention is continuing, 

b. in case the determination is that there has not been a contravention of Part II, III or IV, by the person, whether the Commission is of opinion that the complaint was frivolous or vexatious or that there were no reasonable grounds for it, and 

c. in case the determination is that there has been a contravention of Part II, III or IV by the person -- 

i. if the determination is that the contravention is continuing, the steps required to be taken by him or her to secure compliance by him or her with Part II, 111 or IV, as the case may be, and the period of time within which such steps should be taken, 

ii. whether the contravention was committed inadvertently, negligently, recklessly or intentionally, 

iii. whether the contravention was, in all the circumstances, a serious or a minor matter, and 

iv. whether the person acted in good faith and in the belief that his or her action was in accordance with guidelines published or advice given in writing by a Committee under section 12 or the Commission under section 25, 

and may refer to such other matters (if any) as the Commission considers appropriate. 

4. Where at any time a report under subsection (1) is furnished to a Committee, the Committee shall cause a copy of the report to be laid before the House concerned. 

5. Where a report under subsection (1) is furnished to a Minister of the Government and the report includes determinations that there has been a contravention of Part IV and that the contravention was a serious matter, he or she shall cause a copy of the report to be laid before each House. 

6. Where the Commission -- 

a. adjourns or postpones proceedings in relation to an investigation under section 23, or 

b. during such an investigation, furnishes a report to the Director of Public Prosecutions under subsection (2) (a) and the Director of Public Prosecutions notifies the Commission under subsection (2) (a) that he or she has taken proceedings for an offence in respect of a matter mentioned in the report, 

the Commission may, if it considers it appropriate to do so, prepare an interim report in writing in relation to the investigation and furnish copies thereof to such of the persons specified in subsection (1) as it thinks fit. 

25. GUIDELINES and advice from Commission 

1. The Commission -- 

a. shall, after consultation with the Committees, from time to time draw up and publish to persons (other than members who are not office holders) to whom a provision of Part II, III or IV applies guidelines concerning the steps to be taken by such persons to ensure compliance by them with this Act generally and, in particular, with the provisions of those Parts, and

b. may, at the request of a person (other than a member who is not an office holder) to whom a provision of Part II,III or IV applies, give advice to the person in relation to any provision of this Act or as to the application, in any particular case, of any such provision. 

2. When a request is made under subsection (1) (b) in relation to a particular case, the provision concerned of Part II, III or IV shall not, as respects the person who made the request, apply in relation to that case during the period from the making of the request to the time when advice is given by the Commission in relation to the case or it declines to give such advice. 

3. The Commission shall, within 21 days of the receipt by it of a request for advice under subsection (1) (b), furnish the advice to the person concerned or notify him or her of its decision to decline to do so. 

4. A person shall act in accordance with guidelines or advice published or given to the person under this section unless, by so doing, the act concerned would constitute a contravention of another provision of this Act. 

26. Award of costs by Commission 

a. Where, following an investigation by the Commission under section 23 of a complaint referred or made to it under section 22 (other than subsection (4)), the Commission determines that the complaint was frivolous or vexatious or that there has not been a contravention Part II, III or IV and that there were no reasonable grounds for the complaint, it may order that such amounts (not exceeding £1,500) as it considers appropriate, having regard to all the circumstances, in respect of the reasonable costs and expenses incurred by any person before it (including costs and expenses incurred by such a person in respect of legal representation) in relation to the investigation shall be paid to that person by the person who made the complaint. 

b. Where, in relation to an investigation under section 23, amounts are ordered to be paid under paragraph (a) to more than one person, the aggregate of those amounts shall not exceed £1,500.

2. For the purposes of subsection (1), the Commission may measure the costs and expenses aforesaid. 

3. Any costs or expenses ordered by the Commission under subsection (1) to be paid by a person may be recovered from that person by the person to whom they are ordered to be paid as a simple contract debt in any court of competent jurisdiction. 

27. Annual and special reports by Commission. 

1. The Commission -- 

a. shall, not later than 6 months after the end of each year, prepare a report on its activities in that year, and 

b. may prepare such other reports for the Minister as it considers appropriate. 

c. The Commission shall furnish a copy of a report under subsection (1) (a) to the Minister not later than 6 months after the end of the year to which it relates and the Minister shall, not later than two months after the receipt of the report, cause a copy thereof to be laid before each House. 

d. The Minister may, if he or she considers it appropriate to do so, cause a copy of a report under subsection (1) (b) to be laid before each House. 

2. In this section "report" does not include a report under section 24. 
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Part VI: Miscellaneous 

28. Action by Houses where reports laid before them. 

1. Where a copy of a report of a Committee or a copy of a report of the Commission furnished to a Committee is laid before either House, the Committee may, if it considers it appropriate, having regard to all the circumstances of the case, to do so, cause a motion to be moved in that House for a resolution that such action or actions specified in subsection (2) as may be specified in the resolution and is or are reasonable in all the circumstances be taken by that House in relation to the matter. 

2. The actions referred to in subsection (1) are -- 

a. the taking note by the House concerned of the report of the Committee, or the report of the Commission, concerned, 

b. the censuring of the office holder or other member concerned by the House, 

c. the suspension of the office holder or other member concerned from the service of the House --

i. for such period not exceeding 30 days on which the House shall have sat as may be specified in the resolution concerned, and 

ii. in addition, if the report aforesaid includes a determination that the office holder or other member is continuing to contravene this Act and the Committee is satisfied that the contravention has continued up to the date of the motion for the resolution concerned under subsection (1), until such time (if any) after the expiration of the period specified pursuant to subparagraph (i) in the resolution as he or she takes the steps specified in the resolution (being the steps specified in the report) to secure compliance by him or her with this Act. 

3. Where a report referred to in subsection (1), a copy of which has been laid before either House, includes a determination that the office holder or other member concerned acted in good faith and in the belief that his or her action was in accordance with guidelines published or advice given in writing under section 12 or, as the case may be, section 25, a Committee shall not recommend that the action specified in paragraph (b) or (c) of subsection (2) be taken by the House. 

4. The action referred to in subsection (2) (c) shall not affect either the amount of or the payment of any allowance or annual or other sum to which the office holder or other member concerned would, but for such action, be entitled under the Oireachtas (Allowances to Members) Act, 1938, Part III of the Ministerial and Parliamentary Offices Act, 1938, or section 3 of the Oireachtas (Allowances to Members) and Ministerial and Parliamentary Offices (Amendment) Act, 1992. 

29. Statements of interests outside periods specified in sections 5, 13 and 20. 

a. Where the registrable interests or the additional interests of a person change, the person may at any time furnish a statement in writing of the changes to the Clerk. 

b. Where a person fails to comply with section 5 or 13, the person may at any time furnish to the Clerk a statement in writing of the registrable interest or additional interest concerned. 

c. Where a person is advised under section 12 or 25 or it appears from guidelines published under either of those sections that an interest of the person is a registrable interest or an additional interest, the person shall, as soon as may be after the receipt of the advice or, as the case may be, the publication of the guidelines, prepare and furnish to the Clerk a statement in writing of the additional interest or registrable interest. 

d. Where a person becomes a member or an office holder after a registration date, he may, at any time before the next registration date, furnish to the Clerk a statement in writing of his or her registrable interests and, (in the case of an office holder) his or her additional interests. 

e. When the Clerk receives a statement under paragraph (a), (b), (c) or (e), he or she shall if it relates to an additional interest, furnish a copy of it to the Commission and (if it is a statement of a Minister of the Government or a Minister of State) the Taoiseach. 

f. Where the interests specified in section 17 (1) (a), 18 (2) (a) or 19 (3) (a) (i) of a person to whom that section applies or of the spouse of such a person or of a child either of such a person or of the spouse of such a person change the person may at any time furnish a statement in writing of the change to the person or persons to whom statements under that provision are required to be furnished.

g. Where a person fails to comply with section 17 (1) (a), 18 (2) (a) or 19 (3) (a) (i), the person may at any time furnish a statement in writing of the interests concerned to the person or persons to whom statements under that provision are required to be furnished. 

h. Where a person to whom section 17 (1) (a), 18 (2) (a) or 19 (3) (a) (i) applies is advised under section 25 or it appears from guidelines published under section 25 that an interest of the person or an interest of his or her spouse or a child of the person or of his or her spouse is an interest to which section 17 (1) (a), 18 (2) (a) or 19 (3) (a) (i), as the case may be, applies, the person shall, as soon as may be after the receipt of the advice or, as the case may be, the publication of the guidelines, prepare and furnish to the person or persons to whom statements under that provision are required to be furnished a statement of the interest. 

2. A statement under this section (other than a statement indicating the cesser or disposal of an interest) shall be in a form determined under section 5 (1), 13 (1) or 20 (2), as may be appropriate, or in a form to the like effect and shall contain appropriate information in relation to such matters (if any) respecting the interest concerned as may be specified in the appropriate form determined as aforesaid. 

3. Section 6 (4) (b) and subsection (3) shall apply to a statement of a registrable interest furnished to a Clerk in pursuance of a determination of a Committee or the Commission under section 10 (2) (c) or 24 (3) (c) and subsection (1) (e) and subsection (3) shall apply to a statement of an additional interest furnished to a Clerk in pursuance of a determination of the Commission under section 24 (3) (c). 


30. Voluntary statements. 

Where a person to whom section 5, 13, 16, 17, 18 or 19 applies has an interest that is not specified in the Second Schedule or a person to whom section 13, 16, 17, 18 or 19 applies has actual knowledge that his or her spouse or a child of the person or of his or her spouse has such an interest, the person may at any time prepare a statement under that section of the interest and furnish it to the person or persons to whom such a statement is required by the section to be furnished and, where such a statement is so furnished, this Act shall apply and have effect as if the interest was an interest specified in that Schedule. 

31. Discontinuance of investigations. 

1. A Committee may at any time discontinue an investigation under section 9 of a complaint referred or made to it under section 8 if it becomes of opinion that the complaint concerned is frivolous or vexatious. 

2. The Commission may at any time discontinue an investigation under section 23 of a complaint referred or made to it under section 22 (other than subsection (4) thereof) if it becomes of opinion that the complaint concerned is frivolous or vexatious.

3. If a Committee decides to discontinue an investigation under section 9, or the Commission decides to discontinue an investigation under section 23, it shall prepare and furnish to -- 

a. the person who made the complaint concerned, and 

b. the person to whom it related, 

a statement in writing of the reasons for its decision and, in the case of such a decision by a Committee, it shall, in addition, prepare and furnish such a statement to the Clerk. 

4. Section 11 shall apply with any necessary modifications in relation to a case where an investigation is discontinued under subsection (1) and section 26 shall apply with any necessary modifications in relation to a case where an investigation is discontinued under subsection (2). 

32. Powers of Committees and Commission 

1. Committee and the Commission shall hold sittings for the purpose of an investigation by it under this Act and at the sittings may receive submissions and such evidence as it thinks fit. 

2. The chairman of a Committee may for the purposes of the functions of the Committee and the chairman of the Commission may for the purposes of the functions of the Commission -- 

a. direct in writing the person the subject of the investigation concerned to attend before the Committee or the Commission, as the case may be, on a date and at a time and place specified in the direction, 

b. direct in writing any other person whose evidence is required by the Committee or the Commission, as the case may be, to attend before the Committee or the Commission, as the case may be, on a date and at a time and place specified in the direction and there to give evidence and to produce any document or thing in his or her possession or power specified in the direction, 

c. direct any person (other than a person referred to in paragraph (a)) in attendance before the Committee or the Commission, as the case may be, to produce to the Commission or the Committee, as the case may be, any document or thing in his or her possession or power specified in the direction,

d. direct in writing any person (other than a person referred to in paragraph (a)) to send to the Committee or the Commission, as the case may be, any document or thing in his or her possession or power specified in the direction, and 

e. give any other directions for the purpose of the proceedings concerned that appear to him or her to be reasonable and just.

3. The reasonable expenses of witnesses directed under subsection (2) (b) to attend before a Committee or the Commission shall, subject to sections 11 and 26, be paid out of moneys provided by the Oireachtas. 

4. A person who -- 

a. (a) having been directed under subsection (2) to attend before a Committee or the Commission and, in the case of a person so directed under paragraph (b) of that subsection, having had tendered to him or her any sum in respect of the expenses of his or her attendance which a witness summoned to attend before the High Court would be entitled to have tendered to him or her, without just cause or excuse disobeys the direction, 

b. (b) being in attendance before a Committee or the Commission pursuant to a direction under the said paragraph (b), refuses to take the oath on being required by the Committee or the Commission, as the case may be, to do so or refuses to answer any question to which the Committee or the Commission, as the case may be, may legally require an answer or to produce any document or thing in his or her possession or power legally required by the Committee or the Commission, as the case may be, to be produced by the person, 

c. (c) fails or refuses to send to the Committee or the Commission, as the case may be, any document or thing legally required by the Committee or the Commission, as the case may be, under paragraph (d) of subsection (2) to be sent to it by the person or without just cause or excuse disobeys a direction under paragraph (d) of subsection (2), or 

d. (d) does any other thing in relation to the proceedings before the Committee or the Commission, as the case may be, which, if done in relation to proceedings before a court by a witness in the court, would be contempt of that court,

shall be guilty of an offence. 

5. If a person gives false evidence before a Committee or the Commission in such circumstances that, if he or she had given the evidence before a court, he or she would be guilty of perjury, he or she shall be guilty of that offence. 

6. The procedure of a Committee or the Commission in relation to an investigation by it under this Act shall, subject to the provisions of this Act, be such as shall be determined by the Committee or the Commission, as the case may be, and the Committee or the Commission, as the case may be, shall, without prejudice to the generality of the foregoing, make provision for -- 

a. notifying the complainant, in the case of a complaint under section 8 or 22>, and notifying the person the subject of the investigation of the date, time and place of the relevant sitting of the Committee or the Commission, as the case may be, 

b. giving the person the subject of the investigation a statement of the contravention of this Act alleged, the names of the witnesses whom it is proposed to call to give evidence before the Committee or the Commission, as the case may be, relating to such contravention, a copy of each statement intended to be used at the Committee or the Commission, as the case may be, and an indication in writing of the nature and source of any information relating to the matter which has come to notice in the course of the investigation of the alleged contravention which may be favourable to the person aforesaid and of which he or she may be unaware, 

c. enabling the person the subject of the investigation and, in the case of a complaint, the complainant or a person representing the complainant to be present at the relevant sitting of the Committee or the Commission, as the case may be, and enabling the person the subject of the investigation to present his or her case to the Committee or the Commission, as the case may be, in person or through a legal or other representative, 

d. enabling written statements to be admissible as evidence by the Committee or the Commission, as the case may be, with the consent of the person the subject of the investigation, 

e. enabling any signature appearing on a document produced before the Committee or the Commission, as the case may be, to be taken, in the absence of evidence to the contrary, to be that of the person whose signature it purports to be, 

f. the examination by or on behalf of the Committee or the Commission, as the case may be, and the cross-examination by or on behalf of the person the subject of the investigation concerned (on oath or otherwise as it may determine) of witnesses before the Committee or the Commission, as the case may be, called by it, 

g. the examination by or on behalf of the person the subject of the investigation and the cross-examination by or on behalf of the Committee or the Commission, as the case may be (on oath or otherwise as the Committee or the Commission, as the case may be, may determine), of witnesses before the Committee or the Commission, as the case may be, called by the person the subject of the investigation, 

h. the determination by the Committee or the Commission, as the case may be, whether evidence at the Committee or the Commission, as the case may be, should be given on oath, 

i. the administration by the chairman of the Committee or the chairman of the Commission, as the case may be, of the oath to witnesses before the Committee or the Commission, as the case may be, and 

j. the making of a sufficient record of the proceedings of the Committee or the Commission, as the case may be. 

7. A decision of a Committee or the Commission in relation to an investigation by it under this Act or any question arising in the course of such an investigation may be that of a majority of its members. 

8. A witness whose evidence has been, is being or is to be given before the Committee or the 
Commission, as the case may be, in proceedings under this Act shall be entitled to the same privileges and immunities as a witness in a court. 

9. Sittings of a Committee or the Commission for the purposes of an investigation by it under this Act may be held in private. 

10. A Committee or the Commission may adjourn or postpone proceedings in relation to an investigation under section 9 or 23, as the case may be. 

11. The following shall be absolutely privileged: 

a. documents of the Commission, and documents of its members connected with the Commission or its functions, wherever published, 

b. reports of the Commission, wherever published, 

c. statements made in any form at meetings or sittings of the Commission by its members or officials and such statements wherever published subsequently. 

33. Independence of Commission. 

The Commission and its members shall be independent in the performance of their functions under this Act. 

34. Retention of statements and matters concerning legal or medical services. 

1. statement furnished under section 13, 14, 16, 17, 18, 19 or 29 and a record of any information given to the Secretary to the Government pursuant to section 15 or guidelines under that section shall be retained for a period of 15 years from the date on which it was so furnished or given and, whenever so requested by the Commission during that period, it or a copy of it shall be furnished to the Commission. 

2. Notwithstanding anything in this Act a statement prepared and furnished by a person pursuant to section 5, 13, 16, 17, 18, 19 or 29 of an interest specified in paragraph 1 (5) (b) of the Second Schedule and relating to legal services or medical services (including psychiatric or psychological services) shall specify only that legal services or medical services, as the case may be, were supplied to the person or to another person (who shall not be identified in the statement) as respects whom the first-mentioned person is required by the section to furnish a statement; and the form of the statement determined under this Act shall be such as to facilitate compliance with the foregoing provision. 

35. Prohibition of disclosure of information. 

1. A person shall not disclose information obtained by him or her under this Act or by being present at a sitting of a Committee or Commission held in private. 

2. Subsection (1) does not apply to -- 

a. the disclosure of information in the public interest by a Minister of the Government, 

b. the disclosure of information contained in -- 

i. a statement under section 13 or 14 (1) or a statement under section 29 (2) in relation to an interest specified in section 13, 

ii. a statement under section 17 or 18 or a statement under section 29 (2) in relation to an interest specified in section 17 or 18, or 

iii. a statement under section 19 or a statement under section 29 (2) in relation to an interest specified in section 19, 

by a person to whom the statement is furnished under this Act ("the first-mentioned person") to -- 

I. in the case of a statement referred to in subparagraph (i), such Minister of the Government, 

II. in the case of a statement referred to in subparagraph (ii), such directors of, or persons occupying positions of employment in, the public body concerned, and 

III. in the case of a statement referred to in subparagraph (iii), such persons, 

as the first mentioned person considers appropriate in a case where that person is of opinion that the information is such as to show that there may exist a conflict between an interest specified in the statement, or an undisclosed interest, of the person by whom the statement is furnished as aforesaid and the public interest, 

c. the disclosure of information by a person --

i. in the performance of his or her functions, or 

ii. in the public interest, to a Minister of the Government, the Secretary to the Government, a Committee, the Commission or a person standing determined for the time being under section 18 as a relevant authority, or 

iii. pursuant to an order of a court for the purpose of proceedings in that court, or 

d. the disclosure, by or with the consent of the person to whom the information relates, of information contained in a report of a Committee under section 10 or the Commission under section 24 that has not been laid before either House. 

3. A person who contravenes subsection (1) shall be guilty of an offence. 

36. Obligation to comply with determinations of Committees and Commission 

Where a report of a Committee under section 10 or a report of the Commission under section 24 includes a determination that specified steps be taken by a person to secure compliance by the person with this Act, the person shall take those steps within the period specified therefor in the report. 

37. Provisions in relation to offences 

1. A person guilty of an offence under this Act shall be liable -- 

a. on summary conviction, to a fine not exceeding £1,000 or to imprisonment for a term not exceeding 6 months or to both, or 

b. on conviction on indictment, to a fine not exceeding £20,000 or to imprisonment for a term not exceeding 3 years or to both. 

2. Where an offence under this Act is committed by a body corporate and is proved to have been so committed with the consent or connivance of or to be attributable to any neglect on the part of any person, being a director, manager, secretary or other officer of the body corporate, or a person who was purporting to act in any such capacity, that person, as well as the body corporate, shall be guilty of an offence and shall be liable to be proceeded against and punished as if he or she were guilty of the first-mentioned offence. 

38. Amendment of Prevention of Corruption Acts, 1889 to 1916. 

The Prevention of Corruption Acts, 1889 to 1916, shall be amended as follows: 

"a in the Public Bodies Corrupt Practices Act, 1889 -- 

i. in section 1 -- 

I. by the substitution for "any member, officer or servant of", in each place where it occurs in subsection (1) and (2), of "an office holder or his or her special adviser or a director of, or occupier of a position of employment in,", and 

II. the substitution for "public body", where it secondly occurs in subsection (1) and (2), of "office holder or public body", and , 

in section 2, by the substitution of the following paragraph for paragraph (a): 

b. if the conviction is a summary conviction, be liable to a fine not exceeding £1,000 or to imprisonment for a term not exceeding 12 months or to both, or 

b. if the conviction is on indictment, be liable to a fine not exceeding £50,000 or to imprisonment for a term not exceeding 7 years or to both, 

and paragraphs (b) to (e) of this subsection shall apply only if the conviction is on indictment; and", and 

b. in section 7, by the substitution of the following definitions for the definitions of "public body" and "public office"; 

"'public office' means any office or employment of a person as an office holder or special adviser or as a director of, or occupier of a position of employment in, a public body; 

'director', 'office holder', 'public body' and 'special adviser' have the meanings assigned to them by the Ethics in Public Office Act, 1995:", 

c. in section 1 of the Prevention of Corruption Act, 1906 --

c. in subsection (1), by the substitution for the words from "and shall be liable" to the end of the subsection, of 

"and shall be liable -- 

c. on summary conviction, to a fine not exceeding £1,000 or to imprisonment for a term not exceeding 12 months or to both, or 

c. on conviction on indictment, to a fine not exceeding £50,000 or to imprisonment for a term not exceeding 7 years or to both.", and 

c. by the substitution of the following subsection for subsection (3): 

"(3) In this Act 'agent' also includes an office holder or a director (within the meaning, in each case, of the Public Bodies Corrupt Practices Act, 1889, as amended) of, and a person occupying a position of employment in, a public body (within the meaning aforesaid) and a special adviser (within the meaning aforesaid).", and 

d. in the Prevention of Corruption Act, 1916 -- 

d. by the deletion of section 1, 

d. by the substitution of the following section for section 2: 

"(2) Where in any proceedings against a person for an offence under the Prevention of Corruption Act, 1906, as amended, or the Public Bodies Corrupt Practices Act, 1889, as amended, it is proved that any money, gift or other consideration has been paid or given to or received by an office holder or special adviser or a director of, or occupier of a position of employment in, a public body by or from a person or agent of a person holding or seeking to obtain a contract from a Minister of the Government or a public body, the money, gift or consideration shall be deemed to have been paid or given and received corruptly as such inducement or reward as is mentioned in such Act unless the contrary is proved.", and 

d. in section 4, by the substitution of the following subsection for subsections (2) and (3): 

"(2) In this Act 'director', 'office holder', 'special adviser' and 'public body' have the meanings assigned to them by the Public Bodies Corrupt Practices Act, 1889, as amended, and 'agent' and 'consideration' have the meanings assigned to them by the Prevention of Corruption Act, 1906, as amended.", and the said section 1, as amended by this section, of the Public Bodies Corrupt Practices Act, 1889, is set out in the Table to this section. 
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Schedules 

First Schedule: Public Bodies 

1. Each of the following shall be a public body for the purposes of this Act:

1. a Department of State (including, as respects any particular Department of State, any office or body not otherwise standing specified in or under this Schedule in relation to which functions are vested in the Minister of the Government having charge of that Department of State), 

2. the Office of the President, 

3. the Office of the Tánaiste, 

4. the Office of the Attorney General, 

5. the Office of the Comptroller and Auditor General, 

6. the Office of the Ombudsman, 

7. the Office of the Houses of the Oireachtas, 

8. a local authority (within the meaning of the Local Government Act, 1941), 

9. a health board, 

10. a body, organisation or group established -- 

a. by or under any enactment (other than the Companies Acts, 1963 to 1990), or 

b. under the Companies Acts, 1963 to 1990, in pursuance of powers conferred by or under another enactment, and financed wholly or partly by means of moneys provided, or loans made or guaranteed, by a Minister of the Government or the issue of shares held by or on behalf of a Minister of the Government, 

11. a company (within the meaning of the Companies Act, 1963) a majority of the shares in which are held by or on behalf of a Minister of the Government, 

12. any other body, organisation or group appointed by the Government or a Minister of the Government, 

13. any other body, organisation or group financed wholly or partly out of moneys provided by the Oireachtas that stands prescribed for the time being (being a body, organisation or group that, in the opinion of the Minister, ought, in the public interest and having regard to the provisions and spirit of this Act, to be prescribed). 

1. In paragraph I "Office", in relation to a person, means the offices in which the administration and business relating to the functions of the person are carried on. 

2. There shall be deemed to be included in subparagraphs (8) to (12) of paragraph 1 any subsidiary (within the meaning of the Companies Act, 1963) of a public body specified in those subparagraphs. 



Second Schedule: Public Bodies 

Section 2. Registrable Interests 

1. Each of the following interests shall be a registrable interest for the purposes of this Act: 

1. a remunerated trade, profession, employment, vocation or other occupation of the person concerned (other than that of office holder or member or an occupation to which Part IV applies) at any time during the appropriate period, in relation to that person, specified in section 5 (1) or 20 the remuneration from which to the person concerned during that period exceeded £2,000, 

2. a holding by the person concerned of shares in, or bonds or debentures of, or other like investments in, a particular company or other enterprise or undertaking if the aggregate value of the holding exceeded £10,000 at any time during the appropriate period aforesaid, 

3. a directorship or shadow directorship of any company held by the person concerned at any time during the appropriate period aforesaid, 

4. any interest in land of the person concerned, being an interest the value of which exceeded £10,000 at any time during the appropriate period aforesaid, including -- 

a. the interest of the person in any contract entered into by him or her for the purchase of land, whether or not a deposit or part payment has been made under the contract, and 

b. the interest of the person in -- 

i. any option held by him or her to purchase land, whether or not any consideration has been paid in respect thereof, or 

(ii) land in respect of which such an option has been exercised by the person but which has not yet been conveyed to the person, 

but excluding any interest in land consisting of any private home of the person or of his or her spouse, that is to say, a building or part of a building that is occupied by the person or his or her spouse or a child of the person or of the spouse as a separate dwelling and any garden or other land usually occupied with the dwelling, being land that is subsidiary or ancillary to it, is required for its amenity or convenience and is not being used or developed primarily for commercial purposes, 

c. a gift given to the person concerned during the appropriate period aforesaid, but excluding -- 

i. a gift given to the person by a relative or friend of the person or of his or her spouse or of a child of the person or his or her spouse for purely personal reasons only, unless the acceptance of the gift by the person could have materially influenced him or her in the performance of his or her functions as a member, office holder, Attorney General, holder of a designated directorship, occupier of a designated position or special adviser, and

ii. a gift given to the person, or gifts given to the person by the same person, during the period aforesaid, as respects which the value, or the aggregate value, of the property the subject of the gift or gifts did not exceed £500 at any time during the period aforesaid, 

iii. property supplied or lent or a service supplied to the person, once or more than once by the same person during the period aforesaid, for a consideration or considerations or at a price or prices less than the commercial consideration or considerations or the commercial price or prices by more than £500, and 

iv. property lent or a service supplied to the person, once or more than once by the same person during the period aforesaid, free of charge if the commercial consideration or considerations or the commercial price or prices was or were more than £500, other than property supplied or lent or a service supplied to a person by a relative or friend of the person or of his or her spouse or of a child of the person or of his or her spouse where such supply or loan was in the nature of a gift to the person and for personal reasons only unless the acceptance of the property or loan or the service by the person could have materially influenced him or her in the performance of his or her functions as a member, office holder, Attorney General, holder of a designated directorship, occupier of a designated position, or special adviser, 

5. travel facilities, living accommodation, meals or entertainment supplied during the appropriate period aforesaid to the person concerned free of charge or at a price that was less than the commercial price or prices, but excluding --

a. travel facilities, living accommodation, meals or entertainment provided- 

i. within the State, or 

ii. in the course and for the purpose of-- 

I. the performance of the functions of the person as a member, office holder, holder of a designated directorship, occupier of a designated position or special adviser, or 

II. the trade, profession employment, vocation or other occupation (other than an occupation specified in subclause (I)) of the person, 

iii. in the case of a member, by the Inter Parliamentary Union (or such other (if any) similar bodies as may be specified by the Committee in guidelines published by it under section 12) or any organization of states or governments of which the State or the Government is a member or a body of or associated with any such body or organization, 

b. travel facilities, living accommodation, meals or entertainment supplied to the person by a relative or friend of the person or of his or her spouse or of a child of the person or his or her spouse where such supply was in the nature of a gift given to the person for personal reasons only, unless the acceptance by the person of such facilities, accommodation, meals or entertainment might reasonably be seen to have been capable of influencing him or her in the performance of his or her functions as a member, office holder, Attorney General, holder of a designated directorship, occupier of a designated position or special adviser, 

c. travel facilities, living accommodation, meals or entertainment supplied to the person, once or more than once by the same person during the period aforesaid, free of charge if the commercial price, or the aggregate of the commercial prices, of the facilities, accommodation, meals or entertainment did not exceed £500, or 

d. travel facilities, living accommodation, meals or entertainment supplied to the person, once or more than once by the same person during the period aforesaid, at a price or prices less than the commercial price or prices by not more than £500, 

6. a remunerated position held by the person concerned as a political or public affairs lobbyist, consultant or adviser during the appropriate period aforesaid, 

7. any contract to which the person concerned was a party or was in any other way, directly or indirectly, interested for the supply of goods or services to a Minister of the Government or a public body during the appropriate period aforesaid if the value of the goods or services supplied during the period aforesaid exceeded £5,000 or, in case other goods or services were supplied under such a contract as aforesaid to a Minister of the Government or a public body during the period aforesaid, if the aggregate of their value and the value aforesaid exceeded £5,000. 

1. In paragraph I (2), "holding" does not include money in a current, deposit or other similar account with a financial institution. 

2. In paragraph I (3), "shadow directorship" means the position held by a person who is a shadow director within the meaning of the Companies Acts, 1963 to 1990, or, in the case of a public body that is not a company (within the meaning of the Companies Act, 1963) and is specified in subparagraph (8), (9), (10), (11) or (12), or stands prescribed for the purposes of subparagraph (13), of paragraph I of the First Schedule, the position held by a person in accordance with whose instructions or directions the members of the body or the members of the board or other body that controls, manages or administers that body are accustomed to act.

