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Original Query: Flavia Pansieri, UNDP Yemen 
Posted January 15, 2007  

Dear colleagues,
Last week the Yemeni Parliament passed an anti-corruption law which foresees the creation of a Higher Anti Corruption Authority. This authority is to have fairly broad powers to pursue allegations of corruption and refer cases to the judicial authority for prosecution. It is to be composed of a number of highly respected national figures (number I believe is 15 or so but we are awaiting translation of the law) to be chosen by Parliament out or a shortlist of 30. These 30 respected national figures will be identified and nominated by the Shoura (or Consultative) Council, an upper house with consultative, not legislative powers, whose members are nominated by the President. 

 

One positive aspect of the law as passed, as compared to previous drafts, is that the nomination of the members of the Anti-Corruption Authority will be done by Parliament upon submissions from the Shoura Council, not the President himself. Still, it is key to ensure that those who are nominated meet pre-determined criteria of competency, objectivity, representativity, etc. if this anti-corruption entity is to succeed.

 

We have been requested to provide advice on how to proceed with the definition of criteria and the identification of possible candidates, in a way to have a participatory and transparent process. We would welcome therefore to learn what measures have been put in place in other countries for the selection of members of Anti-Corruption Commissions.

 

The Shoura Council is hoping to be able to proceed with the submission to Parliament in early February. In the meantime, it is looking at the only two successful examples they are aware of, namely Singapore and Hong Kong. If you have any more successes to bring to our attention, we would greatly appreciate. 

 

Flavia
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Responses were received, with thanks, from: 
· Benjamin Allen, USAID Rwanda   

· Francesco Checchi, UNDP Bratislava Regional Center (BRC) 
· Patrick Keuleers, UNDP Regional Center, Bangkok (RCB) 
· U4 Expert Answer 
· David  Macharia, UN Mission in DR Congo 
· Stefano Failla, UN Mission in Kosovo 


Summary Response: 
Outlining the Selection Criteria: Members

Members think that the shape and independence of the higher Anti-corruption Authority of Yemen (however styled) may well be determined by how the officeholder is appointed or removed. If the appointing mechanism requires consensus support for an appointee from Parliament, rather than the Executive, and an accountability mechanism exists to monitor performance (e.g., a Parliamentary Select/Standing Committee on which all major parties are represented), the space for abuse or non-partisan activities can be minimised. However, the practitioners do think that the proposed number (15) of the commission membership is too high.

Members shared distinct comparative experiences. For example, the Slovenian Anti-Corruption law establishes that the chairman, deputy chairman and other members of the Commission for prevention of Corruption must have “at least a university degree and ten years of work experience”. Most of the laws in Slovenia contain a general statement which can be very simple: “Members must be considered personally suitable to perform the functions in the Agency” (Kosovo-AC Agency) or making reference to the reputation of the candidates, like: members must be “persons inspiring public trust in order to hold office in the Commission” (Slovenia- Commission for Prevention of Corruption), or having a requirement of both professional experience and reputation. In Thailand, the national Counter Corruption committee is composed of 9 commissioners (the president and 8 members) who sit for a term of 9 years without renewal. The commissioners are selected by the Senate from a list of 18 candidates recommended by a selection committee of 15 people. The persons nominated as commissioners must have been a minister, judge of the Constitutional Court, independent commissioner, Ombudsman, member of the national Human Rights Commission , the State Audit Commission serving or having served in positions no lower in rank than Deputy Prosecutor general, Director general or equivalent or University professor.

The Commission for Eradication of Corruption in Indonesia is headed by 5 commissioners one of which acts as chairperson. They are selected by the Parliament from a list of candidates proposed by the President. That list is prepared by a selection committee appointed by the government. The Chief Officials of the Ethics Commission in Lithuania is an independent body accountable to the Seimas (Parliament). The commission consists of 5 members, one is appointed by the President, one by the Prime Minister and two by the minister of Justice. The Chairperson is appointed by the Parliament. 

The Korean Independent Commission against Corruption (KIKAC) is made up of nine members including one chairperson and two standing members. The chairperson and standing members are appointed by the President. The President appoints three other members on the recommendation of the National Assembly and three on the recommendation of the Chief Justice of the Supreme Court.   

Contributors emphasise that Integrity checks should be made on candidates’ backgrounds. Candidates should be asked to declare their assets, interests and also their relationships (business, familial or personal) with political actors, business and other sectoral actors, so that parliamentarians or members of select committee are fully apprised of candidates’ backgrounds before they elect the 11 Board of Trustees.

Selection Criteria: Staff

The members feel that staff should be hired based on merit, well compensated, subject to integrity reviews and quick removal, and endowed with a strong ethic of professionalism. While one cannot specify a benchmark number of staff, due to the variations in agency design and context, it is quite clear that success in fulfilling a defined mission depends on matching the agency’s objectives with a sufficient complement of highly professional and motivated employees. Combining compensation with accountability is a key requirement..” For example, Kenyan Anti-Corruption Commission (KACC) was established under the Anti- Corruption and Economic Crimes Act of 2003. The criteria and its application were set by the Kenya Anti- Corruption Advisory Board and included inter alia outstanding knowledge in one or more of the following; Public Administration, Law , Accounting or Investigation  for one to be considered for post of either Director or Assistant Director. The applicants need not necessarily be eminent personalities but must have proven competence and professional authority in their respective fields with high degree of integrity and conduct beyond reproach. In Kosovo, the operations of the Anti-Corruption Agency shall be managed by one director who is a permanent resident of Kosovo. The director of the agency shall be over 35 years of age, shall have a university education and shall be considered personally suitable to perform the functions in the Agency with a term of office of five years and may be reappointed once. Vietnam has multiple anti-corruption agencies. The Government Inspectorate is designated the lead organisation in the fight against corruption.

The Government Inspectorate is an executive agency with national remit. The inspector general holds the rank of minister and is appointed by the president based on the

recommendation of the prime minister and approval of the National Assembly. Chief inspectors of ministries are appointed by the prime minister in consultation with the relevant minister and the inspector general. The inspector general reports to the National Assembly and the prime minister. It is generally considered important for a Commission to have its own, dedicated non-executive staff, although recommendations concerning their number vary depending on the scope of operations. Size can range from over 1,300 staff in Hong Kong to around 100 in Botswana and New South Wales.

Contextualization & Lessons Learned 

It should be noted that many of the examples for critical success factors refer to the highly successful Hong Kong, Singapore, and New South Wales models. Given the fact the these models have only limited applicability and likelihood of success in environments significantly different from those in which they operate, adoption of these models should be viewed with careful attention to the country context. Staff should enjoy a level of tenure security and appropriate immunity from civil litigation. The selection and appointment of the leadership of the ACA ideally should be a responsibility shared among several institutions. However, a flaw in many legislative schemes involves giving a President (or any political figure) too much control over the appointment and operations of an Anti-Corruption Agency. This could place the President in the impossible position of deciding whether or not to prosecute close political colleagues. For example, Tanzania’s legislation provides that all reports be forwarded to the President in confidence, and, as a consequence, the effectiveness of Tanzania’s ACA has been hampered.

Mainstreaming Anti-corruption policies is key

Mainstreaming anti-corruption ‘strategy and intervention’ in overall national development process is critical. No single piece of legislation or institution can fight corruption adequately. UNDP should consider supporting national governments, counterparts in drafting and, most importantly, implementing such strategic national plan drawing upon newer opportunities provided by UN Convention against Corruption (UNCAC: Each State Party shall, in accordance with the fundamental principles of its legal system, develop and implement or maintain effective, coordinated anticorruption policies that promote the participation of society and reflect the principles of the rule of law, proper management of public affairs and public property, integrity, transparency and accountability. Art. 5.1). Effective participation of civil society into such process should be facilitated. For UNDP, it is equally important to implement anti-corruption policy in all its projects and programmes. Perhaps anti-corruption component/unit should be integrated with all planned projects, and programmes. Existing project portfolios should be reviewed to mainstream anti-corruption policies.



Related Resources: 
· John R. Heilbrunn “Anti-Corruption Commissions Panacea or Real Medicine to Fight Corruption?” 

· UNDP, “Institutional Arrangements to Combat Corruption: A Comparative Study” 
· USAID, “Anti-Corruption Program Brief” 
· J. Pope and F. Vogl “Making Anti-Corruption commissions More Effective” 
· TI Source Book, http://ww1.transparency.org/sourcebook/11.pdf 

· REVISED CONSOLIDATED REPLY II: Ethiopia/Comparative Experiences/ Support to Anti-Corruption Commissions http://stone.undp.org/system2/comp_stage/util/message.cfm?messageid_=JSIwJy4lXT0gCg==&src=121515 
· Anti-Corruption website of the UNDP Bratislava Regional Centre (BRC) 
· U4 Anti-corruption Resource Center 

· United Nations Convention Against Corruption 


Responses in Full: 

Benjamin Allen, USAID Rwanda
While not exactly on point, you may want to take a look at this recent USAID brief on anti-corruption agencies (pp 7-8 has some discussion of staffing).  You’re clearly aware already of the problems that most AC agencies have had, and that they have been ineffective as a panacea (though frequently intended as such).  As you describe the process below, I would have serious concern about the likelihood of ending up with a truly independent body.  These commissions have at times been used to settle political scores, and giving so much influence to the President (directly or through the Shoura) seems to me to ask for trouble.  Such a process can work where the Parliament is sufficiently independent and aggressive, but even then it can be a complex and painful process.  I would suggest that Yemen would be better off with figures nominated by a range of bodies, including the private sector and civil society, if those possess credible independent structures to make the nominations.

 Separately, and admitting ignorance of Yemen - some unsolicited comments:

· Countries that are unsophisticated about corruption at times try to pass 'the anti-corruption law' that will fix the issue completely - there's a hint of this in your message.  While an AC agency may or may not be useful, corruption is a broad and complex phenomenon - no one law will fix it.

· The number of nominees to the agency (15) seems quite high.  I question whether there is a need for or benefit from such a high number of high level ('highly respected') figures, as opposed to a smaller number of credible champions, and a rigorous vetting process to ensure impartial staff.  Perhaps the 15 you mention are meant to be a board or steering committee?

Francesco Checchi, UNDP Bratislava Regional Center (BRC)
In defining the criteria for the identification of the members of a high level AC body a lot depends on the specific mandate and functions of the agency and the request doesn’t give a lot of elements. That said, there are many types of High level AC agencies having an appointing procedure similar to the one you described (shortlist made by the president or executive then passed to the parliament), these agencies are mostly working on prevention or are advisor to the government, some also combine preventive and law enforcement functions. I think the better way to answer to your question is by analyzing what the laws say about the appointment of members of this last type of agencies in other countries. There are three common elements in this type of laws: 

1) Qualifications

Almost always: University degree and Working Experience (like for many jobs.)

The Slovenian AC law establishes that the chairman, deputy chairman and other members of the Commission for prevention of Corruption must have “at least a university degree and ten years of work experience”. The issue of the working experience will depend on the functions that the agency will perform, in many laws this aspect is left quite unclear, sometimes the type of working experience is specified (Prosecutors – Judges – High level civil servants). You can also find age criteria, e.g. In Kosovo the director of the AC agency must be at least 35 years old.  E.g. The law on the Latvian Corruption Prevention and Combating Bureau specifies the criteria for choosing the head of the Bureau (appointed by the parliament on the recommendation of the cabinet of ministers): 

· is a citizen of Latvia; 
· is fluent in Latvian and at least two other foreign languages; 
· is university educated and has the appropriate professional experience; 
· has not reached retirement age; 
· has no criminal record (regardless of the record having been cancelled or erased) or has been rehabilitated; 
· complies with the requirements of this law to receive the special permission to access State secrets; 
· is not and has never been a member of an illegal organisation. 
2) General Statement

Most of the laws contain a general statement which can be very simple: “Members must be considered personally suitable to perform the functions in the Agency” (Kosovo- AC Agency) or making reference to the reputation of the candidates, like: members must be “persons inspiring public trust in order to hold office in the Commission” (Slovenia- Commission for Prevention of Corruption), or containing a requirement of both professional experience and reputation. “The members of the State Commission shall be appointed from among the rank of eminent experts in the legal and economic field who enjoy reputation to exercise the function - The members of the State Commission shall exercise their function professionally” (Macedonia- Commission for Prevention of Corruption).

3) Conflict of Interest

The Slovenian AC law establishes that “The function of the members of the Commission shall not be compatible with an office in a national body, local community body, political party or trade union, nor with work in a national body, local community body or holder of public authorizations”.

Kosovo AC Agency: "The function of the co-directors of the Agency shall not be compatible with any position in the Government, Assembly, local authorities, political parties or trade unions, or with performing any work in a public domestic, international or supranational organization or local authority".

If you need something more elaborated on conflict of interest, you can see the Art 15 of the Lithuanian Law on the Special Investigative Service (although this is quite a different institution, dealing with investigations)

It shall be prohibited for the officers of the Special Investigation Service:

1) to be members of political parties or political organizations, to take part in political activities;

2) to be members of administrative bodies of enterprises, agencies or organizations, to receive remuneration for work at such bodies, except where it is necessary for intelligence activities carried out by the Service and for a period not longer than is necessary for attaining the objective of the assignment;

3) to conclude contracts on behalf of the Special Investigation Service with enterprises where they themselves or members of their families are owners or coowners or to hold by proxy shares owned by third persons;

4) to represent the interests of national or foreign enterprises;

5) to be employed on a labor contract basis, to work in the capacity of an advisor, expert or consultant at enterprises, agencies, organizations and other institutions, also to get remuneration other than laid down by this Law, with the exception of cases when this is necessary for intelligence activities carried out by the Service and for a period not longer than is necessary to attain the objective set by the assignment, also except remuneration for teaching and creative work;

6) to take part in strikes, pickets or rallies which might directly obstruct the activities of the Special Investigation Service or the performance of duties by an officer of the Special Investigation Service, to be a member of a trade union.

2. An officer of the Special Investigation Service may not accept gifts or services directly or indirectly related to his office, except in cases provided by law.

3. An officer of the Special Investigation Service shall also be subject to other restrictions determined by the Law on the State and Official Secrets.

Peculiarity: the law on the Slovenian Commission for Prevention of Corruption establishes the oath: “After their appointment the chairman, deputy chairman and other members of  the  Commission  shall  proclaim  the  following  oath  in front of the National  Assembly:  "I  hereby  take  the oath that in holding my office I shall  respect  the  constitution  and  the law, act with due diligence and fairness  and  always  exercise the interests of a common good over private interests."

These are just few elements, for more information, legislations, links, you can also check out the AC website of the UNDP Bratislava Regional Centre: http://anticorruption.undp.sk/ . Hope this helps.

Patrick Keuleers, UNDP Regional Center, Bangkok (RCB) 

This comes a little bit late but hopefully still useful. We have done a study on institutional arrangements for combating corruption which is available at the website of the Regional centre in Bangkok:http://regionalcentrebangkok.undp.or.th/practices/governance/documents/Corruption_Comparative_Study-200601.pdf

In the case of Thailand the national Counter Corruption committee is composed of 9 commissioners (the president and 8 members) who sit for a term of 9 years without renewal. The commissioners are selected by the senate from a list of 18 candidates recommended by a selection committee of 15 people. The persons nominated as commissioners must have been a minister, judge of the Constitutional Court, independent commissioner, Ombudsman, member of the national Human Rights Commission , the State Audit Commission serving or having served in positions no lower in rank than Deputy Prosecutor general, Director general or equivalent or University professor. 

The Commission for Eradication of Corruption in Indonesia is headed by 5 commissioners one of which acts as chairperson. They are selected by the Parliament from a list of candidates proposed by the President. That list is prepared by a selection committee appointed by the government. 

Its is also interesting to see the example of the Chief Officials Ethics Commission in Lithuania. This is an independent body accountable to the Seimas (Parliament). The commission consists of 5 members, one is appointed by the President, one by the Prime Minister and two by the minister of Justice. The Chairperson is appointed by the Parliament. 

The Korean Independent Commission against Corruption (KIKAC) is made up of nine members including one chairperson and two standing members . The chairperson and standing members are appointed by the President. The President appoints three other members on the recommendation of the National Assembly and three on the recommendation of the Chief Justice of the Supreme Court.   

U4 Expert Answer by way of Dr Victoria Jennett
This refers to your email on the appointment of members to the new Yemeni Anti-Corruption Authority. I manage the U4 Helpdesk which carries out research in response to U4 donor queries and I have prepared a U4 Expert Answer to this question for one of the U4 donors.

The challenge of making executive appointments to anti-corruption agencies (ACAs) is to ensure that persons of integrity are selected and that they enjoy independence from political(and private sector) interference as well as being held to account for their actions. Some authors on this subject have suggested that one can consider criteria for executive appointments to ACAs much in the way one considers the appointment criteria of high court judges (see J. Pope and F. Vogl “Making Anti-Corruption commissions More Effective”:http://www.imf.org/external/pubs/ft/fandd/2000/06/pope.htm). Non-executive staff should also be subject to specific criteria regarding their integrity, experience and employee status. Thecriteria for the appointment of both executive and non-executive staff will be discussed in thisU4 expert Answer. Whilst the criteria for appointments are important and are the focus here, attention should also be paid to both the measures to ensure the independence of the appointees as well as the accountability mechanisms in place to scrutinise and uphold the integrity of those who hold such positions. U4 advice wouldcomprise four parts: Part 1: Outline of the Criteria for Selecting Appointees to the Proposed Yemen Anti-Corruption Authority; part 2: Selection Criteria Used by other Anti-Corruption Agencies; part 3: Assessment of Yemeni Criteria in Light of International Practice; part 4: Further reading. Please find the full text of the U4 Expert Answer linked here.

David  Macharia, UN Mission in DR Congo 
Like HIV/AIDS , corruption is one of the most dreaded silent killers since it jeopardises political stability and erodes sustainable economic development while undermining democratic values and the rule of law by extension. Any Government or Authority that  directly or indirectly seeks  to counter the scourge or its effect should therefore be encouraged and supported . For the job is not easy as witnessed by Justice Aron Ringera of the High Court of Kenya while handing in a report on corruption to the Chief Justice (see The Daily Nation issue No.14211 of 14th September 2006 page 13): "We are apprehensive that while handing this to you , we are presenting to you a dragon ; it is bound to snort , jump , kick and even attack for corruption always fights back. Your lordship will have no option but to seize it by the horns and slay it....This is a battle we are going to fight withou t looking backward. We are going to mount this beast and wrestle it to the ground ." Justice Ringera was later to become , and still is ,  the Director and CEO of the Kenya Anti- Corruption Commission (KACC). 

KACC was established under the Anti- Corruption and Economic Crimes Act of 2003 which had been preceded by the Kenya Anti- Corruption Police Unit (KAPU) whose precursor, the Kenya Anti- Corruption Authority (KACA), had itself been earlier disbanded following a constitutional challenge. The criteria and its application were set by the Kenya Anti- Corruption Advisory Board and included inter alia outstanding knowledge in one or more of the following; Public Administration, Law , Accounting or Investigation  for one to be considered for post of either Director or Assistant Director. The applicants needed not necessarily be eminent personalities but must have proven competence and professional authority in their respective fields with high degree of integrity and conduct beyond reproach. The Advisory Board emphasized on inclusiveness, equity, as fundamental guiding principles throughout the selection process. 

The post of Director and those of five Assistants were widely advertised in the media  and attracted a massive response .Out of this , The Board shortlisted  the successful candidates and forwarded its recommendations to Parliament which vetted same and nominated the five Directors finally forwarding the names to the President for eventual appointment .Interestingly the President did not uphold nomination of one candidate who had been subjected to public scrutiny and debate. 

With the increased consciousness and level of fearless awareness characterising many segments of modern society worldwide, the criteria must therefore be solid, credible and transparent while the process itself must be difficult to manipulate , and can stand emergent dynamics of public interrogation.The five Directors serve for a renewable term of four years and enjoy security of tenure .The terms and condition of service of other staff are determined by the Advisory Board which generally oversees the operations of the Commission. 

The Kenya Anti- Corruption Commission has been in office since 2003 and it has something tangible to show especially in terms of lessons learnt through the evolution mentioned above. I would seriously recommend you get in touch with them as to initiation, structure, functions, challenges etc. They are housed at the magnificent Integrity Center, Valley Road, Nairobi. Hope you find these useful and best wishes. 

* Received through DPKO RoL Network

Stefano Failla, UN Mission in Kosovo

Several initiatives have been undertaken in Kosovo on the issue of corruption, and most notably the promulgation of a very strict law on Public Procurement and a Suppression of Corruption Law adopted by the Kosovo Assembly. Such law also creates a Kosovo Anti Corruption Agency and provides basic rules for its membership and functioning. I enclose some of the most relevant provisions. The text can be consulted on www.unmikonline.org, under official gazette, 2005. The Agency is already operational. Hope this helps. 

8.1. For the purpose of discharging the responsibilities defined by this Law, and independent body known as the Kosovo Anti-Corruption Agency (hereinafter: the Agency) shall be created. 

8.2. The funds for the functioning of the Agency shall be provided from the Kosovo Consolidated Budget on the Agency's proposal. The Agency shall decide on the methods of utilizing of the funds. 

Article 9 

9.1. The operations of the Agency shall be managed by one director who is a permanent resident of Kosovo. 

9.2. The director shall be over 35 years of age, shall have a university education and shall be considered personally suitable to perform the functions in the Agency. 

9.3. The director shall have a term of office of five years and may be reappointed once. 

9.4. The function of the director of the Agency shall not be compatible with any position in the Government, Assembly, local authorities, political parties or trade unions, or with performing any work in a public domestic, international or supranational organization or local authority. 

9.5. The Agency shall engage the necessary number of other staff. 

9.6. The Agency may outsource experts and professionals. 

10.1. The Council shall initiate the procedure for the selection of new Agency’s director through a public invitation, 6 months prior to expiration of his mandate. 

10.3. The Council recommends two candidates to the Assembly of Kosovo for the position of the director. The Assembly of Kosovo appoints one of the proposed candidates. 

Article 14 

The Agency shall be allowed to carry out administrative investigations relating to disciplinary actions against civil servants. 

Article 15 

Public bodies, local authorities and official persons shall be required to provide the Agency, at its request, with all information they require to perform their tasks, and to enable them to inspect any relevant documentation. 

Article 19 

19.1. An Agency Council shall be established to exercise direct supervision of the Agency. 

19.2. The Agency Council shall comprise 9 (nine) members, 3 (three) members appointed by the Assembly and 1 (one) member appointed by each: the President’s Office, the Government, the Supreme Court, the Public Prosecutor s Office, the local authorities and the civil society. 

19.4. Members of the Agency Council shall have a term of office of two years and may be reappointed. Two months prior to the expiry of the mandate, the institutions mentioned under paragraph two of this article shall perform the necessary procedure and nominate new Council members. 

Article 23 

The agency: 

a. shall pass any information relating to possible corruption offenses to the OPPK for further action and shall conduct administrative investigations of alleged cases of corruption where no criminal proceedings will be initiated; 

b. shall co-operate with all domestic and international law enforcement authorities during investigation proceedings conducted by those authorities. 

c. prepares anti corruption strategy for the Government and approval by the Assembly and has the responsibility for making amendments and its implementation, 

* Received through DPKO RoL Network



Thanks to all that contributed! If you have more information that you would like to share with the network on this topic, please send it to: dgp-net@groups.undp.org 
Democratic Governance Practice Workspace: http://intra.undp.org/bdp/workspaces/governance-network/index.htm
About UNDP’s work on governance: http://www.undp.org/governance/  or: http://intra.undp.org/bdp/oslocentre/index.htm 
