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Original Query: Carmen Echauri, UNDP Paraguay 
Posted 12 Sept 2006

 

Dear Colleagues:
 
UNDP Paraguay is seeking information on recovery of assets unlawfully taken during dictatorship rule, as in the Chilean case. At present in Paraguay there is an emerging interest for investigating and recuperating goods that were illegally seized under the Stroessner Dictatorship (1954 – 1989). The Attorney General has asked UNDP for support in this process. We are presently attempting to determine if we are in a position to support such a theme. 
 
To guide us in consideration of the issue, we would very much appreciate if you could share any information on programs or specific support for asset recovery.
 
Kind regards,
 
Carmen Echauri
Democratic Governance

UNDP- Paraguay


Responses were received, with thanks, from: 
· Mato Meyer, UNDP Serbia and Montenegro 

· Pauline Tamesis, BDP/DGG, NY 
· Stuart Gilman, United Nations Office on Drugs and Crime 
· Niko Passas, Northeastern University, College of Criminal Justice, DGPNet Virtual Advisory Group 
· Lenni Montiel, UNDP Vietnam 
· Onik Karapchian, UNDP Bulgaria 


Summary of Responses: 

 
· Strengthening international cooperation and technical assistance in asset recovery is a key focus of the United Nations Convention Against Corruption (UNCAC) (See Chapter V: Asset Recovery) which came into force last year. The United Nations Office on Drugs and Crime (UNODC), the lead UN agency on asset recovery, offered to support UNDP Paraguay in considering the request, noting that that there are international initiatives underway which could support Paraguay’s efforts. However, UNODC cautioned that implementation of the UNCAC is still in its initial stages, with its long term success contingent upon sustained international effort, and that asset recovery is a complex and time consuming process which requires the support of specific institutions. UNODC is currently working on a study of the experiences of Kenya and Nigeria to take lessons learned forward. 
· UNDP has experience in supporting asset recovery in the Western Balkans, where efforts are largely related to assets gained illegally during the conflicts in the 1990’s. UNDP’s work in this area began in 2004, and in 2005, given the transborder nature of the crimes, UNDP Serbia and Montenegro (in cooperation with the Judicial Training Centre of Serbia and Montenegro, the American Bar Association/Central European and Eurasian Law Initiative, the Embassy of the Republic of France, and the United Nations Mission in Kosovo) organised a regional conference on asset recovery to examine the issue of financial crime as an impediment to development and to offer international best practices and capacity-building exercises to the participants (including 200 judges, prosecutors, MoJ Officials, Financial Intelligence Unit (FIU) officials, and police from Serbia and Montenegro, Albania, Bosnia and Herzegovina, Kosovo, Croatia, and Macedonia - see list of contact information for conference participants). UNDP Serbia and Montenegro offered to help UNDP Paraguay contact relevant partners such as the Money Laundering and Proceeds of Crime (MONEYVAL) Committee of Council of Europe, UNODC, and the Foreign Terrorist Asset Tracking Center of the United States. Key outputs of UNDP Serbia and Montenegro’s project include a Digest of Assets Forfeiture Legislation, all which meet to a great extent standard criteria for dealing with the issue, and a set of Guidelines for Judges and Prosecutors on Prosecuting Financial Crimes, which review investigatory procedures and offer general suggestions to eliminate opportunities for corruption. 
· Challenges encountered in UNDP Serbia and Montenegro’s efforts have included a lack of coordination, and at times a lack of trust between FIUs and financial institutions (Trust and coordination between FIUs and financial institutions is important, so that the latter receive relevant and factual information and the former is satisfied that the data will be used only for the purpose expressly intended).  Following the Conference on Asset Recovery, ABA-UNDP International Legal Resource Center prepared a Memo on Property Restitution highlighting different frameworks adopted by countries during the past 15 years to provide restitution and compensation to individuals whose property was seized by communist governments. Challenges to countries implementing restitution programs were found to include: 
· -          Whether foreign nationals are eligible to claim rights to private property; 
· -          Each country’s unique economic conditions and internal political factors; 
· -          Unclear claim procedures; 
· -          The loss of records and evidence of ownership; 
· -          Competing claims to the same property; 
· -          Lack of precedent;  
· -          How to establish the commensurate value of compensation if the property no longer exists 
· Other key considerations include: (1) National uniform execution of law (legislation must be enforceable in all states, cities, etc.); (2) Legal procedures must be clear and simple; and (3) The restitution process must be non-discriminatory. 


Related Resources: 

 
· International Conference on Asset Recovery for Judiciaries and Government Officials from Albania, Bosnia and Herzegovina, Croatia, Kosovo (UNMIK), Macedonia, Montenegro and Serbia, Belgrade, 17-18 November 2005. Organised by UNDP Serbia and Montenegro, the Judicial Training Centre of Serbia and Montenegro, the American Bar Association/Central European and Eurasian Law Initiative, the Embassy of the Republic of France, and the United Nations Mission in Kosovo: 
· -             Brief: International Conference on Asset Recovery for Judiciaries and Government Officials from Albania, Bosnia and Herzegovina, Croatia, Kosovo (UNMIK), Macedonia, Montenegro and Serbia, Belgrade, 17-18 November 2005. UNDP Serbia and Montenegro. http://content.undp.org/go/practices/governance/docs/download/?d_id=753992 
· -             Prosecuting Financial Crimes: Guidelines for Judges and Prosecutors. UNDP Serbia and Montenegro (2005). http://content.undp.org/go/practices/governance/docs/download/?d_id=754002 
· -             Agenda of International Conference on Asset Recovery for Judiciaries and Government Officials (2005). UNDP Serbia and Montenegro/CEELI. http://content.undp.org/go/practices/governance/docs/download/?d_id=754005. Also see list of contact information for conference participants. 
· -             Digest of Relevant Assets Forfeiture Legislation. International Conference on Asset Recovery for Judiciaries and Government Officials. UNDP Serbia and Montenegro/CEELI, 2005. http://content.undp.org/go/practices/governance/docs/download/?d_id=754010 
· -             Anti Money Laundering and Combating Terrorism Anti Money Laundering and Combating Terrorism. International Conference on Asset Recovery, 2005. Harald Hirschhofer, Resident Representative in Serbia and Montenegro, International Monetary Fund. http://www.imf.org/external/country/SCG/rr/2005/111705.pdf#search=%22International%20Conference%20on%20Assets%20Recovery%22 
· -             Memo on Property Restitution Prepared for UNDP Serbia. ABA-UNDP International Legal Resource Center  (2005). http://content.undp.org/go/practices/governance/docs/download/?d_id=753996 
· Centre for Study of Democracy Project to Support Development of Bulgarian Draft Law on Forfeiture to the State of Any Property Acquired by Criminal Activity: 
· -             Round Table: Assets Seizure in Europe: Legislative and Operational Instruments to Counter Corruption and Organized Crime. Centre for the Study of Democracy, 2004. http://www.csd.bg/artShow.php?id=1392 

· -             German Criminal Code Extract, Title Seven Forfeiture And Confiscation. http://www.csd.bg/artShow.php?id=2730 

· -             Discussion on the Draft Law on Forfeiture of Property Acquired by Criminal Activity. Centre for the Study of Democracy, 2002. http://www.csd.bg/artShow.php?id=10934
· Repatriation of Looted State Assets: Selected Case Studies and the UN Convention against Corruption. Daniel, Tim (2004) 
· UNODC Asset Recovery Project in Nigeria. http://www.unodc.org/unodc/corruption_projects_nigeria_project2.html. 
· Recovery of Corruption-Related Assets. Utstein Anti-corruption Resource Center. (Include section on recent experience of developing countries in the same). http://www.u4.no/helpdesk/helpdesk/queries/query4.cfm 
· Recovery and Return of Proceeds of Corruption. UNODC (2004). 
· Recovering Proceeds of Corruption: G8 Justice and Home Affairs Ministerial Declaration. G8 Ministerial Meeting (2004). 
· UNDP Anti-Corruption Practice Note. http://www.undp.org/governance/practice-notes.htm#pn_parac 
 

Treaties and Conventions:
· UN Convention Against Corruption. http://www.unodc.org/unodc/en/crime_convention_corruption.html. See section on Asset Recovery. 
· Notes on Asset Recovery in the U.N. Convention Against Corruption. American Bar Association. http://www.abanet.org/intlaw/hubs/programs/Annual0316.03-16.06.pdf 
· UN Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances Promotes international cooperation to curb narcotics trafficking and associated money laundering. 
· UN Declaration on Measures to Eliminate International Terrorism. Condemns all forms of international terrorism and asks states to take all necessary action to combat international terrorism. 
· International Convention for the Suppression of the Financing of Terrorism. Makes it a crime to collect funds for the purpose of financing terrorist groups and acts. Requires that states-party take steps to prosecute those individuals, groups, or entities in violation of the convention. 
 
Resource persons:
· Pauline Tamesis, Democratic Governance Practice Manager 
· Stuart Gilman, UNODC 
· Cobus De Swardt, Global Programmes Manager in Transparency International 
· Niko Passas, Northeastern University, College of Criminal Justice, DGPNet Virtual Advisory Group 
· Participants Contact List: International Conference on Assets Recovery (2005). 
 

Partner Organizations:

 

· UN Office on Drugs and Crime (UNODC). http://www.unodc.org/unodc/index.html 

· UN Global Programme against Money Laundering 
· International Monetary Fund. http://www.imf.org/ 

· Center for the Study of Democracy. http://www.csd.bg/ 
· Money laundering and proceeds of crime (MONEYVAL) Committee, Council of Europe. www.coe.int/moneyval 
· Foreign Terrorist Asset Tracking Center (FTAT). United States 
· International Development Law Organization. http://www.idlo.int/index.htm 
· Transparency International. http://www.transparency.org/. 
· Organizacion de los Estados Americanos, Officina de Cooperacion Juridica. http://www.oas.org/juridico/spanish/Default.htm 
· Global Organization of Parliamentarians Against Corruption, Anti Money Laundering Program http://www.gopacnetwork.org/Programming/programming_AML_en.htm For more information, contact Roy Cullen, MP culler@parl.gc.ca. See also Latin American Chapter http://www.gopacnetwork.org/chapters/LAPAC_chapter.htm. Contact: PLACC Secretariat 
San Paulo, Brazil, Secretary: Norma Calero norma@placc.org 
 


Responses in Full: 

 

Mato Meyer, UNDP Serbia and Montenegro
Assets Recovery is a huge and incredibly sensitive issue here in the Western Balkans, and particularly in the former Yugoslavia.  A great deal of it is tied to illegally gained assets during the conflicts in the 1990s.  We began to work on this in 2004, and later in 2005, given the trans-border nature of these crimes, we organized the first regional conference on Assets Recovery at which we gathered over 200 judges, prosecutors, MoJ officials, Financial Intellegence Unit (FIU) officials, police, etc. from Albania, Bosnia-Herzegovina, Kosovo, Croatia, Macedonia, Montenegro and Serbia.  I'm sending you a digest of laws in the region, all of which to a great extent meet standard criteria for dealing with this issue.  The problem here remains a lack of coordination and at times trust between FIUs and financial institutions.  I would suggest getting in touch with Moneyval, UNODC the UN Global Programme against Money Laundering (GPML) and FTAT for advice - I can help you get in touch with them if you need.  I'm also sending you the conference agenda, and if you wish to get in contact with anyone that took part in our event, please tell me and I'll send you contact info.  We also produced a manual for judges and prosecutors on processing Financial Crime (attached) that maybe of some interest.

 

I hope this is of some help, and if you need anything else please feel free to contact me.

 

Alan Budde, ABA-UNDP International Legal Resource Center 

In response to your email on asset recovery, I am attaching a research memo prepared by the ABA-UNDP International Legal Resource Center (ILRC - www.abanet.org/intlaw/intlproj/ilrc) on property restitution for UNDP/Serbia [DOWNLOAD MEMO]. The memo highlights different frameworks adopted by countries during the past 15 years to  provide restitution and compensation to individuals whose property was seized by communist governments.  While the context is somewhat different, the countries surveyed adopted a number of different methods to resolve claims on both individual and communal property that may be of interest.  In some cases, where return of property was not feasible (due to public use or destruction of property), compensation was provided instead.  The memo additionally addressed issues related to citizenship of claimants and claims by heir in the case that the original rights holders are deceased.  
 

If you would like information or if the ILRC can assist in any other way, please let us know. 
 

Pauline Tamesis, BDP/DGG, NY
I am copying your email to colleagues at the UN Office on Drugs and Crime in Vienna (UNODC) who can perhaps give you the best guidance on asset recovery.  As you probably well know, this is one of the key contributions of the UN Convention against Corruption which came into force last year.
 
Stuart Gilman, UNODC
We need more information about the circumstances: the who, the why, and the where in order to give you effective direction.  There also has to be specific institutions in place to get requests for asset recovery taken seriously.  Asset recovery is a complex process and unfortunately right now it is very ad hoc.  We are currently working on a study on Kenya and Nigeria to take lessons learned forward.
 
The problem is that many countries (developed AND developing) view the UNCAC as the end, when it is the beginning.  It will really open up the doors on this issue, but it will taken a coordinated international effort to ensure that it happens.  We don't want to promise too much in the process.
 
Having said all of this, there are international initiatives underway that might provide a significant boost to  your efforts.  If you can provide us with more detail, and with your permission, UNODC would like to send this case forward in order to urge them to provide the resources necessary to directly help.
 
Niko Passas, Northeastern University, College of Criminal Justice, DGPNet Virtual Advisory Group
I am starting a project on corruption asset return and will be working half of my time in the next three months on it with several assistants. Carmen should feel free to contact me and chat about it.
 
Lenni Montiel, UNDP Vietnam

At the beginning of this year I participated on behalf of UNDP on an “Expert meeting on Political Corruption and the Role of Donors” at the OECD Headquarters in Paris (22-23 March 2006, for your reference).
 
In that meeting “asset recovery” was a topic that raised attention of many participants. One of the key comments that I can bring to your attention is that asset recovery is an extremely time consuming process due to the complexity of different legal and judicial procedures that need to be explored and used at the same time in different countries. This is the case if you will be dealing with one single case. Then, if the exercise is related to more than one case, issues will get even more complicated. Consequently a clear long-term strategy supported by a good plan of activities will be required to sustain the effort. Especially important is to plan needs and availability of technical expertise, financial resources and co-ordination of state agencies that will be involved. This includes work in Paraguay and abroad. 
 
There is a group of experts on this subject that holds the opinion that the effort is so big, time-consuming and costly that it is not worthy compared with the final outputs –  the monetary value of the assets that can effectively be recovered is usually not substantial. Of course, there are political considerations that have to be brought into the analysis in terms of fight against corruption and compensation of losses to the national treasury as well.
 
For additional references and assistance, I will suggest you contacting Pauline Tamesis – Democratic Governance Practice Manager in UNDP pauline.tamesis@undp.org; and Cobus De Swardt – Global Programmes Manager in Transparency International cswardt@transparency.org
 
Finally, you should look at the experience of the Assets Recovery Agency of the UK Government http://www.assetsrecovery.gov.uk/; this is an institution that deals with “assets recovery” in a systematic way and they could be of significant help.

 

Onik Karapchian, UNDP Bulgaria

If you go to: http://www.csd.bg/search.php and type forfeiture in the search box, guess you will find something interesting.
