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I.
What is corruption?

The Webster dictionary defines corruption as, “to corrupt is to change from good to bad.”  Therefore we can argue that it is to be morally debased. It is a pervasion of morality as well as integrity. Further definition states that corruption is, “it is an inducement by means of improper considerations to commit a violation of duty”.
  The entomology of the word corruption can be found in the Greek word corruptus, which conceptually referred to both political and sexual behaviour.

These definitions nor its Greek root, unfortunately add much clarity to the modern concept of corruption, which somebody once described to me during a research project in 1999, “as corruption is corruption called by any other name.”   Responding to a question on how people differentiate corruption from culture, a number of respondents stated that, “we can tell corruption when we see it.”  So I ask you, if the phenomenon is so easily understood, then why do we struggle to define it? And, what value do we add by defining the concept of corruption?

The value in the exercise is that it permits us to identify a common ground and a common denominator as well as a basis for common norms and standards. As the debate on corruption evolved in the nineties, a new common definition emerged. Corruption was then defined as “an abuse of power by a public official for private gain.”  The World Bank defined in simpler terms, but along similar lines as, “an abuse of entrusted power by politicians or civil servants for personal gains”.  Both definitions have basic and similar ingredients and are anchored on abuse of public office by public officials. The earlier discussions on corruption evolved to focus on the public sector.

The weakness of how corruption was defined in the nineties is that not all corruption necessarily emanates from the abuse of public office. As the concept of corruption continued to develop, definitions changed again and shifted emphasis to the abuse of offices of trust, thereby including the public, private as well as the non governmental sectors.

Today many countries do not have a comprehensive definition of the offence of corruption, but rather define elements that constitute corruption.  You find traces of this approach in this definition of corruption “the misuse of public power, office and authority for private gain through bribery extortion, influence peddling, nepotism, fraud, speed money or embezzlement.”
  

II.
Historical Background of Corruption 

Corruption was not always criminalized, but was condoned in some cases especially when trading with developing countries. It was viewed as a necessary business expense and, in some situations, it was even a tax deductible act. However as competition for resources increased, and colonies that had traditionally served as guaranteed sources for income and resources to the more developed world became independent states, the price for bribery and influence peddling continued to rise to levels, which were making business too expensive. The USA in the late seventies passed a law prohibiting bribery of foreign officials in business. 

It was the discussions that took place in the eighties, on kleptocratic regimes such as that of Ferdinand Marcos, successive regimes in Nigeria, Mobutu Sese Seko of Zaire, Suharto of Indonesia, that captured the world’s attention in regards to the massive looting of state resources by some leaders, while their populations languished in poverty. In some cases the amount of money plundered was more than the national debt.  As a result of the examples of the time, the impact of corruption and its costs began to be counted.

The international community’s late responses to corruption could be attributed to its definition and perception of corruption. Corruption, at the time, was conceptualized as a crime, unethical behavior as well as an immoral activity to be dealt with by the police at the domestic level. It is, therefore, not surprising that in terms of international law, there were no international treaties on corruption until the mid- nineties making the criminalization of corruption an international crime.

As late as the seventies and eighties, corruption was not on the agenda of most international organizations, aid agencies and multilateral institutions such as the World Bank. Discussing corruption was sometimes viewed as interference in the internal affairs of Member States.

The development of international norms and standards, however, contributed to increased linkages between corruption and development, which changed how the world perceived corruption. As costs became quantifiable and visible, its impact was more easily appreciated. Finally, there was a price tag attached to corrupt acts, so it was no longer just a moral issue. 

In terms of international law, there were no international treaties on corruption until the mid nineties. For instance the Convention on Combating Bribery of Foreign Officials in International Business Transactions was adopted in November 1997, Council of Europe’s Corruption Law Conventions in 1999, SADC Protocol against Corruption in August 2001, the African Convention against Corruption was adopted in 2003 while the United Nations Convention on Combating Corruption in 2003, 2003, the NEPAD Framework on Good Governance, Accountability and Transparency 2002, the SADC Protocol Against Corruption in 2001 and the UN Declaration on Governance in 2000. Corruption as an international crime is therefore recent though aspects of it have been crimes for most of the last century.


There was, therefore, a consensus building period during which the development of such international conventions was achievable, because the costs of corruption were visible and the magnitude easy to appreciate. The visible impact then led to the mobilization of the international community and civil society in relation to issues surrounding poverty. 

Most countries and indeed international instruments avoid defining corruption itself but proceed through criminalizing certain activities or elements of corruption. Most laws look at corruption from an agent principal relationship where an agent improperly benefits from activities relating to handling the principal’s mandate e.g. abuse of government property, equipment and labour by public officials. When one looks at statutes on corruption, corruption itself was not criminalized until recently. 

For example, the Malawi Corrupt Practices Act identifies components of corruption as: “the soliciting, accepting, obtaining, giving, promising or offering of a gratification by way of a bribe or other personal temptation, enticement or inducement.

The Tanzanian Prevention of Corruption Act states that:  “Any person who, corruptly solicits, accepts or obtains--- from another person for himself or for another person, any advantage as an inducement to or reward for or otherwise on account of any agent or not such agent-------- shall be guilty of an offence.”

The Zambian Anti-Corruption Act of 1996 defines corruption as: “the soliciting, accepting, obtaining, giving, promising or offering of a gratification by way of a bribe or other personal temptations of inducement or the misuse or abuse of public office for private advantage, benefits----.”

III. 
Components of Corruption

The following are common components of corruption that can be found in many existing statutes: 

· Agent/principal relationship which is related to an agent improperly benefiting from activities relating to handling of his principal’s mandate, e.g. abuse of government property, equipment, and labour by public officials.

· Bribery, which refers to consideration, giving an inducement to influence conduct in one's favour, contrary to standing procedures and regulations.

· Fraud, which is a misrepresentation done to obtain unfair advantage by giving or receiving false advantageous information.

· Nepotism, which entails showing special favours to one's relatives as against other competitors in securing of contracts, services and employment.

· Extortion, which is the unlawful extraction of money or favour by force or intimidation.

· Embezzlement, which is the illegal diversion of principal’s goods to one's own use.

· Money laundering, which involves the depositing and transferring of money and other proceeds of illegal activities.  It is an act of legitimizing proceeds of illegal activities.

· Abuse of public property, which tends to be more prevalent where there is no citizen’s oversight facilities and where there is obvious monopoly of power by public officials, which is exercised with impunity. Public labour can be diverted to individual use while public properties get hired out for private gain.  This is more common with respect to services offered freely or at subsidised rates by the state and its subsidiaries where such services are either scarce or beyond the reach of the majority of the people.

· Gifts for services which do not need an explicit quid pro quo.  If however, the individual gifts are large enough to have even a marginal impact on the recipient's behaviour or quid pro quo is implicit, this calls for procedures and regulations to be put in place to govern the offering and receiving of such gifts.

· Inside trading, which involves the use of information secured during the course of duty as an agent for personal gain? The information is then leaked to companies competing for tender as well as on the stock exchange giving the party with such information an unfair advantage over other competitors.

· Plundering of state resources is an increasing phenomenon where people even go to war for control of resources for purposes of plundering proceeds and laundering them for personal gain.  This is the case in the wars of Angola, Sierra-Leone and the Democratic Republic of Congo to mention only a few.

· Under Invoicing/Double Invoicing, this is a prevalent form of corruption in the private sector and aims at avoiding paying duty and taxes.  Production of invoices and money earned is under-declared with the connivance of the buyer while double invoicing relates to issuing multiple invoices for purposes of misleading public authorities for private gain.

· Patronage is a system of governance, where rewards are offered for loyalty.  

· Speed money is paid to quicken processes caused by bureaucratic delays and shortage of resources.  It normally occurs in offices where. Licences, permits, inspection certificates and clearance documents are processed. Over regulation and laborious and endless paperwork, will encourage the rich and powerful to try and circumvent tedious processes and procedures, thus entice officials to take bribes.

Most of these components of corruption are prohibited in the penal codes of many countries, which is why many people now identify corruption with crime and not with sustainable development. 

IV.
The Nature of Corruption

Corruption manifests itself differently according to the type of government, level of democracy, economic development and magnitude of the corrupt. In analysing corruption, emphasis is generally placed on the different levels of corruption depending on type and magnitude. The two types commonly identified are petty and grand corruption. This also affects the type of intervention strategies that governments employ to curb corruption. 

Petty corruption:  In some developing countries, civil servants do not earn adequate money and they tend to augment their salaries through corruption. Police, customs, immigration and offices responsible for issuing licences tend to augment their salaries by demanding money for coke, etc. Petty corruption relates to tips, commissions or kickbacks that are usually demanded by junior officials in the public sector from the public for official services to be rendered. Petty corruption tends to be visible and irritating to the public. The monies involved are not much, but the total amount can add to billions of dollars. This type of corruption is also called routine or bureaucratic corruption. It is also easy to stop through entrapments, so it is a target of many prevention programmes.
Grand corruption:  Grand corruption on the other hand, often involves prominent persons in both the private and public sectors who exercise influence over large government contracts. Large sums of money and other remunerations are involved for decisions made in one’s favour. It has been argued that grand corruption has a more negative impact on the economy than petty corruption and thrives where there are discretional powers and unchecked authority of senior bureaucrats without corresponding transparency and accountability.  Grand corruption can be difficult to detect as it may take place in the guise of legality thus making it less visible to the ordinary person until a crisis occurs or after its exposure.
Tracing this money can be complex as it may be stashed away in foreign off shore accounts. Asset recovery programmes aim at combating this type of corruption.

V. 
What are the costs of corruption? 

The costs of corruption may:

· Increase in the costs of  conducting business

· Create uncertainty in  an economy through discretion, continuous change of rules and favouritism

· Reduce the quality of work, because contracts are awarded to  non performers

· Lead to flight of business and capital

· Create an underground economy

· Undercut government to collect revenue

· Reduce the states’ ability to provide essential services

· Create burdens on a few companies that pay taxes

· Reduce the quality of administration through unfair hiring and promotions practices

· Undermine the state’s legitimacy

· Increase costs of bureaucracies and wastes time of executives negotiating for licences and permits

· Leads to looting of state resources by a few connected and powerful people

· Leads to lowering of safety standards

Examples of Corruption in Monetary terms 

Cost of corruption exceeds by far the damage caused by any other single crime. For instance the World Bank estimates that more than 1 trillion US $ is paid in bribes every year.

The harm caused by corruption exceeds the proceeds, for instance a bribe worthy US $ 1 normally causes damage worthy about US $ 1,7 damage. The corrupt destroy systems to conceal the corruption leading to enormous national losses.

· The Asian Development Bank has estimated that corruption costs as much as 17% of GDP in some countries.

· KPMG (Australia) in its 1995 report that up to 20 billion dollars might be lost annually in Australia through corruption.

· Mobutu Sese Seko of Zaire is estimated to have stashed away $5 billion during his tenure as President, which was far much more than the national debt.

· The Duvalliers of Haiti are estimated to have swindled the country of over $500 million, equivalent to 87% of the annual budget.

· Sani Abacha the late Nigerian Dictator stashed away $5 billion dollars during his term of office and Nigerian leaders are estimated to have over $ 1000 billion stashed away in European Banks. This figure is three to four times the national debt of Nigeria.

VI.
Principles of anti-corruption

In order to understand the concept of corruption better, we need to understand the underlying principles and how they relate to other governance principles.

Good Governance: Good governance is the process whereby public institutions conduct public affairs, manage resources and guarantee the realization of human rights.
In its resolution 2000/64, the Commission for Human Rights identified the key attributes of good governance as:
· Transparency

· Responsibility

· Accountability

· Participation and

· responsiveness

Governance is described as good governance if it is pre-defined, clearly articulated, consistent, transparent, responsive and accountable to the people who should accept it.
 There is also a very strong resemblance between ethical values and good governance. For instance good governance denotes among other things:

· Trust

· Respect

· Responsibility

· Accountability

· Fairness

· Empathy

· Honesty

· Right and wrong

Transparency:  Transparency is generally understood to mean openness of management processes through, which public decisions are made. It is evidenced by public policies, clear mandates, defined and clearly articulated planning and budgetary processes, presence of systems. These attributes enhance transparency and accountability to society. Transparency will reduce opportunities of corruption by increasing chances of detection through open systems and procedures of accountability by management to all stake holders. 

Accountability:  Accountability requires that public, private and civil society institutions are answerable for their decisions and actions on the management of public and private sector affairs to the people. This requires that decision makers in these institutions avoid conflict of interest between their professional and private interests by remaining objective, honest and true to the purpose of their work. Like transparency. Accountability requires a clear national vision, result oriented national vision, and target focused performance reviews and clearly laid down administrative rules, procedures and processes for the attainment of clearly articulated institutional goals and objectives. 

Central to the issue of accountability in institutions is the importance attached to the value of service, responsiveness, reliability, efficiency, probity and effectiveness on the part of officials in the institutions. Accountability is reinforced by the presence of oversight institutions for increased detection of corruption. Further participatory practices based on knowledge, experience, aspirations and opinions of people in relevant situations of informed decision making processes are essential for fostering transparency and accountability and ultimately good governance. Accountability ensures that resources are not wasted thus making them available for sustainable economic development. Accountability requires that people holding offices of public trust be held responsible for their decisions to all stakeholders.
Citizen Participation:  Participation is one of the key ingredients for good governance as well as fighting corruption. This is provided for in UNCAC articles 5, 10 and 13. Public participation includes the involvement of Civil Society, NGO’s, and Community Based Organisations (CBO’s) which helps to raise public awareness regarding the existence extent, and magnitude of corruption thereby ensuring that the public has access to information on corruption.
Freedom of Expression:  Freedom of expression is provided for in articles 10 and 13 of UNCAC. Freedom of expression goes hand in hand with access to information and capacity to whistle blow and to have the right to access information on public institutions. Availability of information and ability to voice and report on deviance from the set out norms and rules is an essential ingredient of freedom of expression and presupposes the presence of a multiple choice of mass media through which the public can express their views on how public offices are run.  Access to information involves the presence of laws to protect whistle blowing as a way to facilitate citizen participation of the citizen

VII.
Corruption and the Rule of Law

All major anti-corruption instruments indicate that corruption subverts institutions of democracy and the rule of law leaving the citizenry suspicious of authorities. It is more damaging in countries where administrative institutions are weak, where the rule of law and adherence to formal rules are not rigorously observed, where political patronage is standard practice, where the independence and professionalism of the public sector has been eroded, and where civil society lacks the means to bring public pressure to bear. Corruption has led to uprisings and even civil war in some countries thus threatening the very existence of those states.

Civil rights that are compromised by corruption include the right to vote, vote buying and sponsoring of political protégées, thus affecting free choice to elect one’s leader. Corruption undermines the rule of law, which requires that all people in a country are subject to the same known, fair and impartial laws and that they will be held accountable if they violate those laws. In a genuine democracy, no person, whatever their position in society, is above the law. Laws must be enforced equally, fairly, freely and without political interference or prejudice.

In a number of SADC countries the phenomenon of dockets disappearing is quite common, where someone pays a court official to destroy evidence.  Courts have been burnt down for the same reason.  Further law enforcement agents tend to wait for a signal from the political leadership indicating whether or not to investigate, thus influencing the investigation process. The preamble to the United Nations Convention against Corruption notes that corruption undermines the rule of law, democracy and human rights, good governance, fairness and social justice, hinders economic development and endangers the stability of democratic institutions and the moral foundations of society. 
Conclusion

The principles outlined today are essential ingredients in every anti-corruption strategy. A clearer understanding of the concepts of corruption should not be seen as a mere academic excise, but rather as a key ingredient in the development of appropriate policies, strategies, legislation and prevention mechanisms.
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