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Action against Corruption: 			           HONG  KONG,  CHINA

The Independent Commission Against Corruption  (the ICAC)

Achievement!   

1.	Corruption was endemic in Hong Kong.  In 1973 a police superintendent under investigation for corruption fled the colony.  The public outrage led the Governor to set up a Commission of Inquiry, which found much “syndicated corruption”, especially in the police[footnoteRef:1]: [1:  The Commission of Inquiry found that new recruits in the police and elsewhere were tested and corrupted at the start of their careers.  One finding showed the nature of syndicated corruption:

“On a number of occasions during this inquiry I have been told that there is a saying in Hong Kong: 
1  ‘Get on the bus’, i.e. if you wish to accept corruption, join us; or
2  ’Run alongside the bus’ - if you do not wish to accept corruption, it matters not, but do not interfere; 
3  ‘Never stand in front of the bus’ - if you try to report corruption, the ‘bus’ will knock you down and you will be injured or even killed or your business will be ruined.  We will get you, somehow.”
(From the Second Report of The Commission of Inquiry under Sir Alastair Blair-Kerr, Government Printer, Hong Kong, September 1973, page 24, section 99.)
] 


2.	As a result, an Independent Commission Against Corruption (the ICAC) was established.  A later report contained the claim:
	"When the Independent Commission Against Corruption was established in 1974 doubt was expressed about its possible effectiveness. Graft was said to be a way of life.  This was proved wrong ... the climate changed."

3.	The ICAC was directed mainly at alleged corruption in the police.  Over 3,000 corruption complaints were received in the first ten months of operation and 108 persons prosecuted, of whom 56 were government officers, according to the Annual Report for 1974.  All the major corruption syndicates were thought to have been broken by July 1977.  

4.	However there were serious tensions between the ICAC and the police in the months following the creation of the ICAC.  In 1977, following the arrest of scores of police and the smashing of several large corruption syndicates, 2,000 police marched on the ICAC headquarters and caused a near riot.  The Governor announced an amnesty.  This was controversial, its timing meant that petty criminals had been caught but the “big fish” escaped.  Confidence in the ICAC dipped, as did staff morale, but in time the amnesty came to be seen as a blessing in disguise, even though its timing had to some extent been forced.  It gave those who were corrupt a chance to go straight.  Those that did not reform were shown no mercy, and the police themselves were the first to acknowledge that this was right.

5.	ICAC staff members attribute success to:
 the political will; 
 the Commission's independence, and the Commissioner's authority to appoint and manage, and to dismiss staff without explanation;
 proper legislation against corruption, properly enforced;
 publicity for prosecutions for corruption;  
 a law that public servants shall declare their assets and the sources of their funds, when asked.

6.	Between 1974 and 1993 9,000 people were prosecuted for corruption with a claimed 84% conviction rate.  ICAC’s annual report shows that in 1998 there were over 2,500 corruption reports, and 382 persons prosecuted for corruption and related offences of which, at the end of the year, 243 had been convicted, 18 acquitted and 98 had cases still pending.    Of the 382 persons prosecuted 268 were from the private sector.  A further 226 persons were prosecuted for offences under a Non-Prevention of Bribery Ordinance, most of them for deception, false accounting or theft, and most of them from the private sector.  (I am told that in 1999 there were about 3,500 corruption reports, the increase being mainly against persons in the private sector.)


Structure

7.	The Commission has a staff of 1,300.  800 work in an Operations Department investigating suspected corruption.  From time to time its staff engage in undercover activities.  A Corruption Prevention Department seeks changes in working practice.  A Community Relations Department educates the public and fosters support for the ICAC.  

8.	Committees monitor the work of each department, receiving reports and complaints, to ensure the Commission does not abuse its powers or become corrupted.

9.	Operations include investigations of the disciplined services, the public service, banking, the private sector, and elections.  Fraud is a police responsibility, but illegal commission is handled by the ICAC which may issue search warrants, investigate bank accounts, arrest and detain for up to 48 hours in its own centre.  Evidence is referred to the Department of justice, which brings charges.  Operations are conducted in co-operation with agencies elsewhere in the People’s Republic of China, and in other countries.  Cautions for minor cases where the offender makes a full admission have been found highly cost effective: officers know they will be watched closely after being cautioned and few offend again.  Trials for minor offences are expensive.  However, publicity for court cases and convictions raises awareness and encourages the public to report suspected corrupt practice, thus helping the ICAC in further operations.  The percentage of reports that are made anonymously continues to drop, showing increasing public confidence in the ICAC.

10.	Prevention includes recommendations on good business practice to minimise temptation and risks - mandatory for the public sector, advisory for private businesses.  "Delays cause corruption".  The focus is on changing systems more than on changing people.  Prevention is claimed to be more cost-effective than prosecution.  

11.	Community Relations Department conducts an intensive education programme in the community.  Every year, staff of the Department meet managers of the business sector, heads, teachers and students of schools and tertiary institutes, government servants and representatives of organisations elsewhere in China, etc, to educate them on the costs of corruption, anti-bribery legislation, and especially relevant past cases, penalties and consequences of corruption.  Community relations and education are concerned with helping people to develop attitudes towards corruption. Success depends in part on successful court cases and publicity for them to ensure that there is a credible threat of prosecution.  Workshops, seminars, training programmes and various formats are adapted to reach the targets and there are handouts and "prevention packages".  

12.	Use is made of the mass media to achieve both deterrent and educational effects.  A series of "Announcements in the Public Interest" is produced for television and radio to explain the efforts of the ICAC.  The TV commercials have three main themes: appeals to the public to report corruption; warnings that corrupt practices are likely to be discovered and that dire consequences will follow;  and pleading for honest dealings for the benefit of society.  Education packages give schools fully worked out ideas for role-play and high quality supporting materials.  (Some teachers say the material from the ICAC is the best available to them, facilitating lessons that are in contrast to the usual "chalk and talk".)  Training programmes reach over 20,000 public servants a year and courses are available for the private sector.  

13.	A Campaign on Business Ethics was launched by Community Relations Department in 1994 with the aim of enhancing Hong Kong's good image as a business centre.  About half of all corruption reports are against private sector organisations and the public perceives corruption to be more common in business than in Government.

14.	A Review was completed in December 1994 into the ICAC's powers and accountability, in the context of political changes and Hong Kong's Bill of Rights Ordinance 1993.  The aim was that the ICAC should remain effective against corruption without itself being corrupted.  The changes introduced as a result of the review included more control of some investigating powers with search warrants, for example, now issued by the courts and not the ICAC.  The Commissioner's power to dismiss staff without giving reason has been upheld, it being recognised that investigations into corrupt practice may make it necessary for officers to be removed quickly if there is suspicion or complaint. 

15.	The declaration of assets and sources of wealth required by law (see below) was challenged as an invasion of privacy and presumption of guilt, hence denying human rights.  A District Court held the law to be contrary to a 1993 Bill of Rights Ordinance but in reversing the judgement the appeal judges explained: 
“Where corruption is concerned, one can readily see the need - within reason of course - for special powers of investigation and provisions such as ones requiring an accused to provide an explanation.  Specific corrupt acts are inherently difficult to detect let alone prove in the normal way.  The true victim, society as a whole, is generally unaware of the specific occasions on which it is victimized.  And, unlike in dangerous drugs cases for example, there is no obviously unlawful commodity, like the drugs themselves, which the criminals can be caught in possession of.”   
Failure to declare the source of challenged assets remains an offence punishable by imprisonment.  The arguments in support of the law do not rest only on the balance of necessity in protecting society.  An employer has the right to require from employees a pattern of behaviour judged necessary for the work to be carried out effectively, and to make that a condition of employment.

16.	The lessons learned?   (Collected from various sources.)
 According to a former Commissioner these  include the need for:
 “a strong political will; a strong framework of laws; a coherent strategy covering investigation, prevention and education; active community involvement; and adequate funding.”
 The advantage of videotape recording all interviews with suspects, with the suspects under caution - the subsequent admission of the recordings as evidence in court has persuaded many to enter guilty pleas, with huge savings in court costs (three copies are made of the video, one given to the suspect, one sealed for the court, one kept by the ICAC).
 A requirement that all reports of alleged corruption must be investigated.
 Making it an offence for ICAC staff to disclose the name of the person investigated until a warrant is given for search or they are charged or arrested.
 Requiring an “Operations Committee” – oversight body of citizens – to examine any investigation not completed within twelve months. 

17.	The ICAC undertakes consultancies, welcomes visitors and has taken a few officers from other organisations in Asia on courses in its Training School.  

SUGGESTED ISSUES FOR DISCUSSION

 Is it helpful to take lessons from the ICAC for use elsewhere? 	
Hong Kong's earlier status, the accountability of its Governor to Parliament in Britain, and Hong Kong’s small size and great wealth, provided a unique environment.  But several organisations – and nations – wish to copy Hong Kong’s change from despair at entrenched syndicated corruption to a society in which the public does not expect officials to be corrupt, and in which there is determined action against corruption in the private sector.	



 What is the relevance to us, if any, of what ICAC staff say they have learnt, including: 
 the need to win public co-operation in reporting corruption?	


 the importance of securing convictions for corruption and publicising them?	


 the cost effectiveness of cautions; and of prevention?	


 the value of developing Corporate Codes of Conduct for parts of the private sector?	


 the use of video recordings for interviews with suspects, and their admissibility as evidence in court?	



 What are the arguments for and against a declaration of an amnesty?  Without an amnesty the ICAC might have failed, but it was declared hurriedly in response to a crisis and many thought its effects unfair.	




 How can such agencies be made cost-effective?  There is an interesting comparison with Singapore’s Corrupt Practices Investigation Bureau (the CPIB) with some 70 staff and a much less public operation, described by Quah 1995.  The ICAC takes greater responsibility for prevention and for international liaison. 

HONG KONG:  PREVENTION OF BRIBERY ORDINANCE (CAP 201)
Extract incorporating amendments up to December 1994
"10.	Possession of unexplained property
(1) 	Any person who, being or having been a Crown servant -	
	(a)	maintains a standard of living above that which is commensurate with his 		present or past official emoluments; or	
	(b)	is in control of pecuniary resources or property disproportionate to his present 		or past official emoluments,
shall, unless he gives a satisfactory explanation to the court as to how he was able to maintain such a standard of living or how such pecuniary resources or property came under his control, be guilty of an offence.
(2)	Where  .. there is reason to believe that any person was holding .. resources .. in trust .. on behalf of the accused, such resources .. shall, until the contrary is proved, be presumed to have been in the control of the accused."
___________________________________
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