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Introduction

At the 8th Party Congress, held in April 2006, the Party discussed the important achievements made over the past 5 years, in terms of economic development, the upgrading of the standards of living of the Lao people and the increased role that the country has played on the international stage through bilateral, regional and international cooperation.

But discussions during the Congress and successive statements made by the high ranking officials during the inauguration of the new government, also highlighted a number of shortcomings that need to be addressed. Among these are the problems of corruption and the lack of accountability. These were seen by the congress members to slow down the development process, and lead to entrenched inequalities and the breakdown of the rule of law. According to the newly elected Party Secretary General and President of State Mr. Chounmaly Sayasone, the problem of corruption had expanded over the years and needed urgently to be addressed (Vientiane Times, June 15 2006).  

At the hand over between the new and the outgoing Prime Minister, the new head of the cabinet Mr. Bouasone Bouphavanh stressed the commitment of his government to address corruption issues by building a more transparent administrative system to better serve the people.

In addition, verbal reports on the recent sessions of the newly elected National Assembly mention animated debates on the problem of corruption and the weakness of revenue mobilization in particular.  
These political statements and parliamentary debates coincide with the recent decision to merge the national anti-corruption agency - the State Inspection Authority (SIA) - with the Party Central Control Committee (PCCC), headed by Politburo member and Deputy Prime Minister Mr. Asang Laoly. The merger aims to strengthen SIA to enable it to implement the new Law on Anti-corruption that was approved in May 2005. 

This increased political attention to the corruption problems comes at a time when the influential neighbours, China and Viet Nam, are vigorously trying to showcase legal enforcements against corrupt behaviour
. At the same time, non-state actors and development partners in Lao PDR are demanding firm action and/or are taking the initiative to get a better understanding of the true nature and magnitude of the corruption problem in the country. In May 2006, the government and private sector jointly organised the first Lao Business Forum, a collaborative initiative between the Committee of Planning and Investment, the International Finance Corporation’s Mekong Private Sector development facility (IFC – MPDF) and the Lao National Chamber of Commerce and Industry. This is the first time that these parties have come together in a well organized and well prepared discussion forum, addressing a series of key issues that hamper private sector operations and development in Laos. Simultaneously with the forum the government also released the first Investment Climate Survey (Lao PDR: Reducing Investment Climate Constraints to Higher Growth, 2006) that was conducted with support from the Asian Development Bank and the World Bank. 

As part of its internal integrity policies, the World Bank., in collaboration with Swedish International Development Agency (Sida) also launched a fiduciary review of four of its major projects in Lao PDR. Sida recently funded a workshop to discuss comparative experiences in combating corruption, organized by the Ministry of Communication, Transport, Post and Construction. 

Objective of this report 

In March this year, SIA requested UNDP to assist them in developing a national anti-corruption strategy that would support the implementation of the Law on Anti-Corruption and propel Lao PDR further on the long road to accountability and transparency.

Although initially requested by SIA to be the main output of this mission, there are a variety of reasons explaining why it would not be appropriate to approach such an output through a short-term advisory mission. 

First, a good anti-corruption strategy has to be context-specific and thus responding to a set of identified problems, supported by empirical evidence. This requires a good understanding of the phenomenon of corruption and of the reasons behind the governance failures that cause, sustain and amplify the cancer of corruption. But while corruption seems to be high on the political agenda, and (most) government officials admit that serious problems exist, when it comes to answering the question as to where and how corruption manifests itself in the Lao context, hard facts remain undisclosed and government and party officials at all levels remain reluctant to the call for more information. The absence of hard facts hamper the development of a national strategy at this point in time. 
Second, the implementation of a national anti-corruption strategy requires the presence of a dedicated agency that has the capacity, and the respect and legitimacy to coordinate the activities of the various actors involved. As this report will highlight, lack of understanding and/or doubts on the role and position of SIA and other agencies are common, both within government and among the donor community. 
Third, a national anti-corruption strategy needs to be developed through a country-wide participatory and consensus-building process, involving as many stakeholders as possible, as well as supported by a group of anti-corruption champions. The fight against corruption is not only a government responsibility. The national strategy has to be owned by society at large. Hence, one of the recommendations made in this report is to provide technical and financial assistance for the progressive and participatory development of such a strategy over the next 12-18 months. 

It was therefore agreed, in consent with SIA that the aim of this report would be to provide a comprehensive baseline study that would analyse the overall political, economic and societal environment for corruption in Laos and assess, for each of the so-called pillars or components of the country’s ’integrity infrastructure’, the challenges, risks and potential opportunities that currently exist. Hence, the inter-related objectives of this report are to:

1) 
Provide the government, UNDP and other donors and international organizations, as well as all interested or concerned stakeholders with a better understanding of the actual problems, root causes and symptoms of corruption in Lao PDR and of the particular difficulties and challenges that exist when trying to address them through corruption prevention and enforcement measures; 

2) 
Analyze the capacity of the various agencies and institutions in Lao PDR involved in corruption prevention, education, investigation and enforcement;
3) 
Provide recommendations that will guide the future development of an anti-corruption strategy, and for the development of additional legislation and regulations, in line with the provisions of the United Nations Convention against Corruption; and
4) 
Suggest potential areas of support needed in the short, medium and longer term that can guide the formation of a coalition of donors willing to contribute to the development and implementation of the national anti-corruption strategy. 

The question that is implicitly asked throughout this report is whether an anti-corruption strategy has a political and administrative chance of success. The findings of the mission indicate the presence of a non-conducive environment for tackling corruption. But despite doubts and evident challenges, today there is clearly a momentum for moving ahead with the implementation of the anti-corruption law and the development of a national strategy to guide and facilitate that implementation.  

This baseline study was prepared by Patrick Keuleers (Regional Advisor on Public Administration Reform and Anti-Corruption, RCB) and Nils Taxell (Research Specialist, RCB). Comments and additional inputs were provided by Bryan Holford (Resident Process Advisor, GPAR Central project attached to the Public Administration and Civil Service Authority - PACSA) and Langsy Sibouheuang (Vice-President of the State Inspection Authority). Throughout the mission and field visits, the team benefited from the logistical support of the SIA. 

The RCB team visited Laos from 13 to 24 June 2006. The report was conceived on the basis of document reviews, interviews with a broad range of stakeholders and representatives from government, the business community, the mass organizations, the local governments and members of the international community with an ongoing or future interest in combating corruption in Lao PDR. This version of the report has not yet been approved by SIA. Hence, the views and opinions expressed herein are those of the drafters; they do not necessarily represent the views or opinions of SIA, PACSA or the UNDP Country Office in Lao PDR.  
Limitations of the report

By its very nature, corruption is a phenomenon that thrives in darkness as those engaged in it intend to conceal it or do not consider it to be corrupt behaviour, while those directly affected by it often do not wish to or can announce it, because of fear of reprisal, lack of understanding or simply because there are no venues available for raising these issues. In Lao PDR in particular, information on where corruption occurs and how it is perceived within society is not easily available. It is therefore impossible, at this stage, to provide a truly objective measure of the true anatomy and even of the degree of corruption in the country. The lack of accurate data from which to build solid recommendations constitutes one of the main limitations of this report. 
The second main limitation of the report is that it has not been able to address in more detail some of the more sensitive corruption prone areas such as the logging, land titling and use and mining sectors as well as special joint ventures between private investors and certain branches of government, that remain largely outside of the budget process. The opaqueness that surrounds corruption in general turns to total darkness when it comes to the debate on some of these politically sensitive areas. 
Outline of the report 

Chapter one describes the socio-economic and governance and political environment in which corruption takes place, the understanding of which is essential for the development of a realistic anti-corruption strategy. Building on the context described in chapter one, chapter two looks more particularly at the root causes of corruption in Lao PDR. These underlying causes will also help to understand why certain anti-corruption initiatives taken in the past have failed to address the problem adequately. Chapter three briefly describes the impact of corruption on the socio-economic and political development of the country. The focus of chapter four is to look at the initiatives and efforts so far undertaken by the party and government to address the problem. Chapter five then describes the current legal and institutional environment for combating corruption, as well as the international context in which anti-corruption efforts in Lao PDR will take place. Chapter six analyses the current corruption and governance indicators used by international organisations to provide a snapshot of international perceptions on how well Lao PDR is doing in a number of governance areas. Chapter seven then examines the systemic weaknesses in each of the commonly agreed upon pillars of a national integrity system, referring to the particular context of the Lao governance and socio-economic system as described in chapter one. 

The second part of the report serves as an executive summary. It summarises the main findings from the first part and provides a series of recommendations related to the development of a National Anti-Corruption Strategy and suggestions for the kind of technical assistance that is needed over the next 12-18 months to advance on the development of the strategy and the preparation of essential subordinate legislation.  
Chapter I:
The socio-economic, governance and political context 

1.1.
Socio-economic context

Lao PDR is one of the least developed, least populated, least urbanized and least industrialized countries in South-East Asia. It is ranked 133 among 177 countries on the UNDP Human Development Index 2005
. Around 80 percent of the population live in the country side and derive their livelihood from agriculture, fishing and related occupations. Subsistence farming remains the source of livelihood for a large majority of the population. 

The latest Census figures (March 2005) show that the population of Lao PDR is 5.62 million with 2.82 million females (50.2 percent). The age distribution of this population demonstrates the characteristic of a young population with about 50 percent of the population currently younger than 20 years of age. About 73 percent of the population lives in rural areas although since 1995 (previous census data) there has been a substantial movement from rural to urban areas across all provinces.

The Constitution defines the economic system as “a market economy adjusted by the state”. In 2005, average GDP per capita reached US$490. Poverty reduction has been significant and economic growth over the years has been consistent, with an average GDP growth over the past 5 years of 6.2 percent. This puts Lao PDR among the better performing nations in the region. The new government’s Socio-Economic Development Plan for the period 2006-2010 is to boost economic growth to reach the projected annual rate of 7.5 percent and to achieve a GDP per capita of US$800 by 2010.

Revenue as a percentage of GDP has come down from 13.1 percent in 2001/2002 to 10.9 percent in 2004-2005. Revenues are likely to go down further as a result of lower tariffs related to the implementation of the Asia Free Trade Agreement (AFTA) agreements in 2007. At the same time, expenditures have gone up due to wage bill reforms and some large disbursements to SOEs. 

From FY2000-2005, the wage bill, including salaries and benefits (family allowances, severance payments, social welfare allowances) grew on average by almost 40 percent annually in nominal terms. In FY2005, the total wage bill reached 4.6 percent of GDP which is still lower than the FY1996 level of 5.1 percent of GDP (Public Expenditure Review 2005, Draft).

During the period 2000-2005, ODA in the form of grants and loans amounted to US$935 million, or US$187 million on average per annum. The bulk of these funds are allocated to infrastructure, water supply, public utilities, rural and urban development as well as human development, particularly in the health and education sectors.  

Foreign direct investment totalled US$2.8 billion; it makes up 43.6 percent of all investment, compared to 49 percent of state investment and 7.4 percent domestic private sector investment. During the crisis period, foreign direct investment fell to only US$33 million (2001), but the recent figures indicate that investment improved significantly to reach 11% of GDP by end of 2005.  

Fast growing sectors include trade, electricity, telecommunication and tourism. Border trade saw a steady increase of 20 percent per annum. The tourist sector also continues to grow and provide revenue to the localities; in 2005 alone, 1.05 million people visited Lao PDR and that number is expected to grow significantly in the coming years.  
In terms of human development indicators, the net enrolment rate at the primary school level reached 84.2 percent in 2005. For the lower secondary and higher secondary levels, the rates are 54.8 percent and 34.4 percent respectively. The literacy rate reached 73 percent. Today, 45 percent of all families have access to electricity and 64 percent have access to clean water. Eighty percent of the districts and 60 percent of the villages can now be reached by phone. As a result of these positive developments, life expectancies for men and women have increased significantly over the past decade. In 1995 life expectancies were 52 years for women and 50 years for men. Ten years later (2005) the life expectancies reached 63 years for women and 59 years for men.

Despite sustained economic growth, almost one-third
 of the population are living under the poverty line. Overall the impact of poverty reduction shifted during the late 1990s from valleys to the hilltops and from the just poor to the very poor. While the regional disparities have narrowed, poverty retains strong geographic features. Poverty is lower in cities than in villages; in localities with roads than those without roads; and in non-priority districts than in priority districts. In particular, the poor were, in 2002/3, still more than twice as likely to live in the 47 priority ‘poor’ districts than the non-poor. This means that the impact of economic growth on reducing poverty and inequality has been relatively modest. Moreover, while overall poverty incidence has decreased, urban-rural disparities have increased and the poorest segment of the population (the ethnic minorities in particular) has remained the same or became even poorer. Economic growth has thus been distributed unevenly across the country. Hence, “while corruption may not necessarily inhibit foreign investment and slow down economic growth, it does reduce opportunities and create increased transaction costs for those who choose the path of integrity. Corruption therefore leads to increased inequalities in society”. Seen from this point of view, ”corruption has the inherent potential of violating basic human rights principles”. 

1.2.
Governance and political context

Any discussion on accountability and transparency in the public management in Lao PDR needs to start by placing it in the context of the prevailing political system and related ideology, that directly influence the governance environment in which power is exercised, decisions are made and accountability and transparency is practiced. 
The Constitution of the Lao PDR was promulgated in August 1991 (and amended in 2003). It formally endorsed the change from a regime governed by party resolutions towards a state governed by laws. The Constitution defines the role of the legislative, the judiciary and the executive, which are the three main branches of the state apparatus. The Lao People’s Revolutionary Party (LPRP) is usually considered the fourth power, and the one in which all other powers converge.

According to the Constitution, Lao PDR is a people’s democracy, governed through a single political Party, the LPRP. The Party is headed by the Party Central Committee which is the highest ‘political’ body in the country. The Politburo (composed of 11 members and headed by the Party Secretary General who is currently also the President of State) is in charge of the daily execution of the Central Committee’s directives. Party committees at each level support the local authorities in the implementation of the country’s socio-economic development plan.

While the country has been in economic transition since 1986, the political system has remained relatively stable. Elections to the National Assembly take place every 5 years on the basis of lists of candidates, screened by the Party. Of the current 115 members of parliament, 29 are women
; only two representatives are non-party members. Sixty members are newly elected representatives with limited practical experience in the working of the national assembly. Officially, the Parliament is the highest constitutional organ of the State which “supervises and oversees the activities of the administrative and judicial organizations”. In reality, the National Assembly has long been seen as an institution with little oversight power. It is only recently that this supreme body has come to gain somewhat more influence. 

The Party is supported by a network of mass organizations (e.g. the Lao Women’s Union, the Lao Youth Union) and Party Committees such as the Central Control Committee (CCC), the committee of Information and the Central Committee for Organisation and Personnel (CCOP). All personnel assigned to these mass organisations and committees are civil servants. 

Ministers, provincial and district governors are Party members, so are most of the heads of the government agencies and magistrates in the courts, as well as the heads of the provincial departments. Most of the provincial governors and some ministers are also members of the Party Central Committee. For a good understanding of some of the issues further discussed in this report, it is important to know that all these senior officials are under direct supervision of the Party Central Committee of Organisation and Personnel and hence, constitute the prime target group of the SIA in case of serious mismanagement allegations. 
To reinforce interaction and alignment between party and administration, senior government officials are thus subject to the party hierarchy and discipline. As a result, and despite the principle that “the Party leads and the State implements”, the general perception is that there is no clear separation between the Party and the government. All senior government officials are somehow linked by an omnipresent control network responsive to the political leadership. In fact, the Party continues to approve the appointment of the senior civil servants and decision-making positions that are under direct supervision of the central party. 


Governors and chiefs of district are elected by local party officials and appointed by the President of State or the Prime Minister, respectively, to represent the party and the state
. There are no elected representative bodies at the local level in Lao PDR. The former People’s Councils were abolished by the adoption of the 1991 Constitution; so was the commune level (tasseng). Instead party committees at each level support the local authorities in the implementation of the socio-economic development plan. The members of the National Assembly are elected on the basis of provincial constituencies. Each province has a provincial office of the National Assembly. 

Central-local relationships reflect an ongoing power-play and bargaining between the central government and historically powerful provincial governors (who are also the provincial Party leaders). Much of today’s difficulties encountered when trying to reinforce/recentralise the tax and customs administrations originate from the compromises that resulted from these power-plays between the centre and the provinces. 

Today, good governance in Lao PDR is understood in terms of the government’s capacity: (1) to establish the conditions for improved economic performance under state direction; and (2) to further consolidate and modernize the system of people’s democracy, channelling political voice within the restricted cosmos of the party apparatus. In 2003, the government issued a policy paper on good governance (“Public service reform, people’s participation, rule of law and sound financial management”), which was presented to the donor community at a governance round table in March 2003. That policy paper is currently being revised and updated and continues to serve as a benchmark for what the government and the donor community are trying to achieve over the next 5 to 10 years. 

While political reforms have been cautious, developments over the past 5 years indicate a gradual move towards clearer delineation between the Party’s responsibilities and the role of the government, at least at the central level. For example, in 2001, the responsibility for personnel management in the civil service was transferred from the CCOP to the Public Administration and Civil Service Authority (PACSA) in the Prime Minister’s Office. The CCOP is responsible for the management of those positions that are under its direct supervision (see above). The Party also seems to be shifting its technically better skilled people towards the executive government where most interaction with the external environment takes place. This was shown again recently with the election, at the Party Congress (2006), of Mr. Bouasone Bouphavanh (former Deputy Prime Minister) to the position of Prime Minister. Mr. Bouasone thus became the youngest Prime Minister in the history of the Lao PDR. 

As this report will highlight, many of the ‘integrity problems’ today derive from a series of governance pathologies that have emerged and grown over the years, either as a result of the current organizational and/or political culture, as a result of traditions in a more rural society, or as a result of legal or constitutional provisions that have caused a certain pattern of behaviour from the government officials as well as from the citizens. 

Chapter II:
Root causes of corruption in Lao PDR

An effective national anti-corruption strategy necessarily requires a detailed understanding of the country context and of the key factors that drive and sustain corruption in a country. Overall, among the factors that are generally correlated with the presence of corruption is the extent of government involvement in the economy, the quality of governing institutions, the lack of economic and political competition, and poverty and inequality. Also important is the extent to which the rule of law prevails, as exemplified in the quality of the judicial system as well as the adequacy of and effective implementation of laws and regulatory frameworks. It is also argued that an abundant of natural resources can contribute to increased levels of corruption as it creates greater opportunities for rent-seeking. Equally determinant is the level of media freedom, closely related to transparency and access to information. Some studies also argue that international actors, notably aid organizations and donors, may unwittingly contribute to corruption. Finally, many public sector activities such as revenue collection and procurement are corruption-prone by their very nature and require safeguards to avoid adverse effects on economic development.

But if corruption in Lao PDR is to be tackled effectively, we need to understand how corruption has taken hold in Lao society, how it is sustained and why certain anti-corruption initiatives taken in the past have failed to address the problem adequately. 

The main factors that influence corruption in Lao PDR can be grouped into five main categories: political (strong state-party relationships, absence of political competition, weak championship for anti-corruption policies among political leaders); economic (low salary levels, large informal sector); socio-cultural (kinship, culture of non-confrontation and of not-loosing-face); developmental (limited opportunities for social empowerment, inequitable distribution of wealth and of the results of economic growth); institutional (modest independence of the state powers, weak checks and balances, process of decision making), and legal and judicial (impunity, lack of independence of the judiciary, management on the basis of the rule “by” law rather than of the rule “of” law).

2.1
The opening up of the country

“When a country opens its borders, the black beast comes in”

Statement by a former Minister when Lao PDR opened its international borders.  
(the black beast referring to the evils that come with capitalism, including corruption)
Corruption is not an imported evil; it existed before the country opened its borders. However, with the opening of the country came increased opportunities for corruption and the potential for far greater gains. Foreign investment and ODA created new venues for high-value large-scale procurement contracts but also for more modest rent-seeking activities. During the initial years of the transition (late 1980s and early 1990s), the new economic policies resulted in the privatization of a large number of state owned enterprises, providing yet another opportunity for corruption and embezzlement. 

Transition from a centrally planned economy to a market economy created new demands and opportunities for the bureaucracy and political elite. But the necessary checks and balances to counter this were not in place. For example, apart from the existing party control mechanisms, there was not enough capacity to ensure effective oversight and control over the powers of state. The availability of newly imported luxury goods that government officials could not afford created temptations to abuse positions of power. The rapid spread of new mass media outlets (TV, video and internet in particular) came to accelerate change in society, as people could now easily access information from other, more developed countries. Media outlets allowed citizens to become better informed but also contributed to increased materialism. In particular in the urban areas the opening up to the outside world rapidly raised the benchmarks for what was to be seen as an acceptable standard of living.

2.2
Strong state-Party relationships
“State capture” is a term introduced by World Bank analysts to describe “the situation wherein elite groups (economic or political) have become so influential that they are effectively able to control state policy to serve their economic interests”. One-party democracies run the risk of sliding into a particular form of state capture, whereby state policy formulation, implementation and control and monitoring  foremost serve the political interest of the party. As a result, reform policies that might risk compromising  political stability are faced with severe obstruction from within the party apparatus. 
Combating corruption requires the political commitment, courage and perseverance at the highest level of government and the party. International experience shows that the integrity and vision of ministers and senior officials has proved to be the key determinant of an institution’s success in tackling issues of efficiency and effectiveness and institutional corruption. Informal discussions reveal that there is a perception at various levels in society and the public service that corruption in Lao PDR persists with tacit support, or even active involvement, of high ranking government and party officials. Moreover, economic and political elites united through family ties and kinship relations and operate in close cooperation with each other for mutual gain. 

As a result, impunity reigns as “the system” continues to sustain traditions of mutual non-interference and protection. The elite-level corruption in particular is problematic, not only because it sets the example for lower-level administrative or petty corruption, but because it directly increases the incentives for the elite to sustain the governance system and maintain status quo, leaving those committed to reforms powerless and frustrated. 

2.3
Interrelationships between the different powers of state 
In a liberal system, there are built-in checks and balances between the executive, the legislature and the judiciary. One of the main purposes of this system is to ensure control and prevent undue expansion of administrative discretion. In Laos, all powers of state converge in the Lao People’s Revolutionary Party (LPRP), which according to the constitution, is the leading nucleus of the Lao political system. While in theory the National Assembly supervises the government and the judiciary, in reality the influence of the party on all powers of state is predominant. All key decisions, whether related to the executive government or the judiciary, are screened by the LPRP to ensure that they are in line with the party’s instructions and interests. Hence, a decision to bring a high-level corruption case before the prosecutor, and ultimately the courts, is unlikely to happen without higher-level approval. The attached flow chart in Annex 1 shows the process involved in the investigation of a corruption case, as well as the possibility of “political interference” at each stage of this process. It illustrates why no cases involving senior party or Government officials have been prosecuted. It also helps to explain why attempts to recover the assets resulting from corrupt practices have not been successful.  

In Lao PDR, interference in the decision-making processes also results from misinterpretations and abuse of the citizens constitutional right “to lodge petitions with courts and other organisations concerned” (Article 37 of the Constitution). In line with this article, all public officers, including members of the National Assembly, have an obligation to receive and study complaints and requests made by citizens and to take the appropriate action. This constitutional provision has been increasingly abused in order to intervene directly in investigations and even to obstruct the legal enforcement of administrative decisions and court verdicts.  
Two years ago, the government announced steps to ensure clearer jurisdiction between the executive, legislative and judicial branches so that the People's Supreme Court would be the final arbiter on matters where it is so authorized, while the National Assembly will only consider complaints of national interest (or provincial interest in the case of the Provincial Offices of the National Assembly). Grievances by civil servants related to the application of personnel management rules and regulations are the responsibility of the Public Administration and Civil Service Agency (PACSA), thus acting as a de facto civil service appeals commission. Grievances against administrative decisions are to be submitted to the Department of People’s Complaints in the Office of the State Inspection Authority, acting as a special ombudsman for administrative affairs. 

The 2003 amended constitution did not strengthen the independence of the judiciary, but it does include a new article (Article 85) specifying that Party organizations, inter alia, must respect the decisions of the courts. But recent developments are encouraging, and the President of the national Assembly and other state institutions have issued strong warnings that these interferences will no longer be tolerated.
But until now, political and administrative interference by various sources continue to be common practice. Hence, unless decision and related accountability processes in the different powers of state are protected from undue political influences there is little hope for anti-corruption measures to be effective. 

2.4
Endemic and systemic conflict of interest situations at nearly all levels 

When there is a blurring of the lines between the various powers of state and where kinship is a common way of maintaining relationships, conflict of interest should not come as a surprise. They have always been present in the political landscape. But with the transition from a centrally-planned economy to a market economy, and the introduction of the rule of law, a conflict of interest policy is needed to avoid potential abuses. Today, conflicts between private and public interests are frequent and most of these abuses go unchallenged because of institutionalized impunity and weakness of the checks and balances intended to prevent this type of behaviour. The issue will be further discussed in another section of this report.

2.5
Corruption and political economy  

An analysis of the current situation in Lao PDR, and of the difficulties with implementing some of the more sensitive reforms in the revenue collection sector, requires a better understanding of the political economy behind the culture of corruption. Patron-client relationships within the civil service and with the new rich middle class engaged in small and medium enterprises appear to contribute to the political status quo on a quid pro quo basis. The non-political middle class of business people benefit from the corrupt practices in the revenue departments and the lack of a transparent revenue collection system, paying less tax than they should. In return, there is little incentive for this (potentially politically active) middle class to claim political voice, hence expressing a tacit agreement for the polity to be kept in place. It explains the difficulties encountered when introducing tax reforms, as these risk to jeopardize this tacit “quid pro quo” agreement.

2.6
A politicized public administration 

The public service remains one of the main institutions of a modern state. Most public services still reflect the minimal structural form of bureaucracy but the way the relationship between the public service and the political system is shaped, depends very much on the political ideology in place. In Lao PDR, the public service is not only the main instrument of the executive government to deliver its policies, it is by and large the main institution through which the Party exercises political control throughout the country. The politicization in appointments and promotions therefore does not come as a surprise; it is an inherent feature of the political system. In line with the principles of centralized democracy, power and authority also tends to be concentrated at the higher levels, with minimal delegation of responsibility. As a result, the public administration largely operates under a command and control culture which instills low levels of employee confidence, under prevailing rules of secrecy. 

While merit is increasingly being taken into consideration, other criteria (political obedience) continue to be of utmost importance for career advancement and result in a government-wide patronage system. This patronage system as well as the generally known patterns of impunity within the political establishment and higher ranks of the civil service currently reduces the prospect of whistleblowing on corrupt behavior of higher ranking officials and politicians. 

2.7. Low public sector wages

Salaries in the public sector are very low by international standards. The situation became particularly critical at the end of the 1990s when the civil servants were hit hard by the financial crisis, resulting in significant reduction of the real purchasing power of their salaries. Budgetary constraints continue to impose serious limits on the possibilities of providing incentives and competitive salaries for civil servants. Since 1997, the government has granted several salary increases. As a result, during the period FY2000-2005, the wage bill, including salaries and benefits grew on average by almost 40 percent annually in nominal terms (Public expenditure Review 2005, Draft). But given the fragile macroeconomic stability, and the need to manage salary reforms in a fiscally sustainable manner, the prospect of providing decent salary levels for “all” civil servants remains unlikely. Salary increases for selected groups of public servants would be feasible, but is likely to run counter to the egalitarian culture. Therefore, unless corruption in revenue collection is addressed, or there is a substantive reduction in the size of the civil service (combined with increased productivity) the civil service will remain plagued by low salaries. As explained in this report, combating corruption in the revenue sectors remains politically very sensitive, as is the idea of civil service downsizing. 

Civil servants are allowed to accept gifts up to a maximum amount of 100 US$ (or 1,000,000 KIP). With an average monthly salary of only 50 US$, allowing gifts that amount to double the take-home pay of a civil servant open doors to all kinds of abuses and bribes that go unchecked.      

2.8
Lack of transparency and access to information 

The prevailing culture of secrecy and information hoarding creates an environment conducive to corruption, and leaves little space for discussion about sensitive issues such as corrupt behavior of politicians and senior officials. As will be further analysed in this report, media is an institution that is subordinate to the government and political establishment. The legal and political enabling environment to support investigative journalism is virtually non-existent and self-censorship is the prevailing norm. Even when compelling evidence is available about corrupt behavior of a senior official or politician, the common practice is to not bring the case into the open. Most citizens and donors are thus unable to access relevant information on corruption in the country. 

2.9
A culture of impunity

The overall effect of the lack of checks and balances, the high-level of politicization in the public service and the culture of secrecy is that a general culture of accountability is missing. In order to protect the image of a clean political establishment, there is tendency to protect, rather than punish, even the worst perpetrators. Most of the high ranking officials for which there is proof of corrupt behaviour get either re-appointed to another position or are put on retirement, usually with full benefits. Recovery of the proceeds of corrupt behaviour is not conducted. The main sanction for high ranking party members is that they usually are not re-elected to the Party Central Committee. Hence, given these precedents, well known to the public and to fellow officials, the climate of impunity explains why corruption by high ranking officials in Lao PDR is a low-risk/high reward undertaking.
Officers who try to bring corruption cases into the open risk being questioned about their motives, accused of disloyalty to the Party or to lose ‘popularity’ especially in those occupational groups where the cadre feelings are extremely strong (e.g. tax and customs). As long as this culture of impunity is not changed, there is no incentive for whistle-blowing. When no real efforts are made to investigate and prosecute corrupt officials, citizens will end up having little or no confidence in political statements made by the government that it is determined to curb negative phenomena in society. 

2.10
Obstacles to political will for implementing the required reforms 

The assessment conducted in this report show the weaknesses in many components of the integrity infrastructure in Lao PDR. Strong political will is needed to tackle the prevailing culture of impunity. 
Firm statements at the party congress and recent debates in the parliament will remain meaningless unless there is tangible evidence that the party is serious about cracking down on corruption by prosecuting and bringing to court corrupt officials, restraining from appointing them again to other senior positions and taking legal steps to recover and confiscate assets and other benefits illegally obtained through these corrupt activities. That political will also needs to be reflected in the amount of resources assigned to the audit and inspection bodies.
2.11
Weak government control institutions 

The number of registered corruption related offences in state institutions is not high. The culture of impunity is certainly one of the reasons for this. That culture of impunity is enhanced by ineffective and / or insufficient internal and external government control mechanisms. 

Overall the capacity of the audit and inspection bodies (inspection departments in the ministries, Inspection of Finance, State Audit Authority and State Inspection Authority) remains very weak, in terms of staff quantity and quality. The different bodies involved also have overlapping mandates. This weak control environment is aggravated by low levels of training and competence amongst some of the supervisory staff, in particular at the local levels, high ratios of clerical to supervisory and professional staff, low rates of technology usage and lack of documented procedures. The weakness of the inspection and audit institutions adds to the general culture of impunity and lack of accountability. 

2.12
Unclear or incomplete legal and regulatory frameworks 

Many laws are vague, confusing and sometimes overlapping. They usually require by-laws (decrees) for their implantation, which are not always available. The lack of legal and procedural accuracy results in excessive discretionary powers for those charged with implementing the laws. In the Lao context, the risks could be further increased as discretionary decision-making powers are becoming delegated to the local levels, as has been witnessed when collection of taxes from the so-called large tax payers was decentralized to the provinces. There is a clear and urgent need to consolidate, review, repeal and update laws to make them consistent, modern and more effective, but such efforts would be time-consuming and are likely to require additional resources not currently available. To conclude, while there are flaws and lacunae in the laws and regulations, it is not principally these which create corruption; rather it is the failure to implement and enforce them effectively through the judicial process, and the way in which discretionary authority may be exercised through a manipulation of the laws that create and sustain opportunities for corruption. 
Businesses require predictability; they depend crucially on operating in a climate where contracts can be made and enforced, and where risks can be predicted with confidence. Today in Lao PDR, the practice of ruling by party resolutions and instructions has been gradually replaced by laws and regulations. Yet the legal system still affords only limited protection. “Rule by law” in the Lao context still does not have the same meaning than what is generally understood by “rule of law”. The former refers to the issuance of laws and regulations, the latter is also concerned about their implementation and the need to ensure that no-one, including high-ranking officials and political leaders, are above the law. 

2.13
Deficient central-local relationships

Ever since proclaiming independence, the history of central-local relationships in Lao PDR reflects the constant search of a balance between much needed central control over certain state functions and the granting of authority and discretionary powers to politically strong provincial governors. The wave of devolution that crossed the country in the late 1980s was disastrous for its economic health. The near state of bankruptcy led to the decision, in the early 1990s to bring a number of core state functions back under central control. But hardly a decade later, and despite the fact that the rationalization of public management had only just began to bare fruits, in 2000 the government decided
 to transfer a number of responsibilities back to the provinces and districts, including planning, budgeting and revenue collection responsibilities. While these policies were in fact measures for improved ‘deconcentration’, they have been interpreted by the local authorities as a go-ahead for increased local authority and discretion in revenue collection and expenditure allocation. This is not surprising, since local party leaders historically were used to ignoring party directives or interpreting them as they deemed fit. 
The Large Tax Payers’ Unit, so far under direct supervision of the central tax department was decentralised to the provinces, and so were the international check points of the customs departments. Hence, the current central-local relationships remain complex and the power struggle between the provincial governors and the central ministries is not conducive to the strengthening of integrity systems at the local levels. 

This calls for some additional reflections on the correlation between corruption and levels of decentralization. The situation in Lao PDR seems to confirm the results of extensive research conducted on this issue
 and which conclude that corruption has a much more detrimental effect on investment and economic growth in countries where there is a decline in the degree of predictability of corrupt behavior by government officials. In other words, decentralization per se does not have a negative impact on corruption, but where it leads to a decline in the degree of “corruption predictability” there tends to be an increasingly negative effect on investment levels. Hence, when corruption is systemic and accountability systems between the centre and the periphery are weak, maintaining control over and predictability of the corrupt environment is one of the key priorities to ensure that corruption remains within market-tolerable boundaries. This explains the recent decision by the Lao Government to bring the provincial Treasury, Tax and Customs functions back under the control of the central Ministry of Finance.   
2.14
Abundant natural resources, long-stretched borders and an illegal narcotics trade

Lao PDR is a landlocked country with an abundance of natural resources (e.g. timber, wildlife, hydropower and minerals), which makes the country particularly prone to corrupt activities. In addition to this, the long borders with Thailand and Viet Nam, and the rough mountains that separate the country from China make it almost impossible to control smuggling and illegal trafficking of narcotics and poaching of exotic wildlife. Much of these illegal activities are said to occur with the involvement of or in collusion with the security forces, and local officials. Whereas the trafficking of certain goods like cigarettes and wildlife can go undetected, it is less likely that the illegal export of timber could go unnoticed as it would be impossible to hide the massive logs when crossing the border. The international crossing points are under the supervision of the provincial government (this is likely to be changed in the near future) while the timber business is largely controlled by the military. For obvious reasons, addressing these forms of corruption is highly sensitive, as they are rumoured to involve complex collusion between government officials, smugglers and operators and occult networks and syndicates, which are often cross-border in nature
.

2.15 Socio-cultural attitudes towards corruption 

In addition to the different root causes of corruption explained in this section, there are a few socio-cultural attitudes towards corruption that need to be analysed. The first one is also the Lao culture of non-confrontation; the second one is the tradition of non-compliance with state laws and policies which is still very much present in the Lao society; the third one is the tradition of kinship.

Today, despite statements made at the 8th Party Congress
, hardly any case of corrupt behaviour involving party cadres or higher ranking government officials is brought before the courts. The local culture of compassion and moral obligation to prevent an individual charged with corruption from losing face provided an excuse for not being transparent and for not taking firm action against corruption offenders. The culture of non-confrontation poses serious constraints on lower ranking cadres to investigate or question the corrupt behaviour of a senior official while the culture of not-losing-face usually results in a quiet arrangement whereby the offender promises not to continue his/her corrupt behaviour in the future. Also part of the Buddhist faith is also the enduring belief in tolerance, compassion and contentment. 
The Lao people also practice a culture of non-compliance. When the new regime in 1978 attempted to impose a policy of collectivism, many Lao villages displaced themselves to higher grounds in the mountains to escape state interference. In addition to the knowledge that services are not of an acceptable standard, this attitude of disinterest in the policies of the state translates into a culture of non-compliance which is also reflected in the unwillingness to pay their taxes. People simply have no confidence that the state will repay their trust and loyalty by providing effective public services with accountability.

As in many other Asian countries, ties of kinship determine access to state resources, propelled by traditional or cultural norms and obligations. Politicians, and senior officials at central and local level as well as lower ranking officials and citizens, all emphasise the predominance of ‘doing favours’ to ones’ family or kin. Therefore, in a context of weak checks and balances, the pressure on persons in positions of relative power to support their kin is strong, often obstructing merit-based recruitment and promotions. Apart from the impact it has on corruption, kinship also undermines the efforts made to enhance the capacity of the public sector in two respects: first, through the appointment of unqualified and/or unsuitable persons to positions of trust and authority at all levels; secondly, through the bolstering of networks of patronage and clientelism, that systematically entrench the exclusion of certain groups from positions of trust and authority, resulting in a skewed representation of communities and possibly equally skewed allocation of state (and possibly also donor) resources to favoured communities.

2.16
An overemphasis on legal enforcement instead of education and prevention

Fighting corruption is largely seen as a matter of improving investigation capacities and ensuring the implementation and enforcement of the law. Apart from stressing the need for information campaigns on the new anti-corruption law, little attention has so far been paid to awareness-raising, education and corruption prevention. Anti-corruption awareness-raising is not yet part of the induction training for new civil servants, nor is there sufficient information and education of the general population. Too much emphasis is still given to reactive rather than proactive measures to fighting corruption. Knowledge of the legal framework and of the role of the State Inspection Authority is limited. Some state inspection officials in the province where not even aware that the law on anti-corruption had been approved in 2005. 
Chapter III:
Impact of corruption on development 

While Lao PDR’s track record in progressing human development has been relatively positive and human development indicators have shown tangible improvements, recent data continue to show that inequalities have increased which means that the benefits of economic progress and development aid have not been shared evenly among the Lao people. Corruption results in reduced revenue collection for the government. Less resources means less money for raising public salaries and for providing decent public services to the population. Corruption thus contributes to widening the gap between poor and rich, and between those who have positions of power and those who don’t. Because lack of revenue results in weak service delivery, a vicious circle is created whereby citizens at all levels attempt to evade paying taxes as the state is unable to provide decent services in return.

But corruption can also cause serious disruptions in the traditional livelihoods of the people. Forests and common lands are a key component of the livelihood systems of rural Lao communities. Villagers supplement their rice and other agricultural production and fishery resources with a rich variety of forest resources. It is thus often the poorest villagers, those with the least land, who are the most dependent on the forests and natural resources for their livelihoods. The corruption that results in the plundering and devastation of these natural resources is thus creating serious distortions in people’s livelihoods, thus serving business interests at the expense of increased poverty
. 
Overall the consequences of corruption in Laos can be divided into four groups:

1) 
Economic: corruption negatively affects the competitiveness of the new economic system, and may this impair negatively on the quality of goods and services. To the extent that the level of corruption becomes unpredictable (a risk that is imminent as more powers are delegated to the local levels) it may also negatively affect foreign investment. 

2) 
Political: in the longer term, corruption and the impunity that comes with it risk to negatively affect the country’s political stability. In the long run, systemic corruption inevitably leads to anger against politicians and administrations who enrich themselves illicitly and to distrust in government, and finally to a sense of disillusionment about the ability and will to reduce corruption of those who promise to do so.

3) 
Social: corruption results in reduced revenue for the state, hence less resources are available to provide social services to those who are most in need. Corruption contributes to the widening of the gap between the poor and the rich, between those in positions of power and those who don’t. 

4) 
International: increased levels of corruption risk to undermine the country’s prestige on the international scene. Laos works hard to cultivate its image as a strong contributor to regional issues and of being a responsible regional citizen within ASEAN and with broader partnerships (e.g. ADB/OECD Anti-Corruption, the ASEAN memorandum of understanding (MOU) involving anti-corruption agencies (currently comprising CPIB Singapore, ACA Malaysia, ACB Brunei, and KPK Indonesia) and the APEC Anti-Corruption & Transparency (ACT) Experts Task Force). The impact of corruption may quickly erode these efforts.  
Chapter IV:
History of anti-corruption efforts in Laos 

Accepting that there is corruption remains a politically sensitive issue for many governments. The problem of corruption was recognised for the first time in 1986, at the 4th Party Congress, during which the system of central planning was blamed for most of the deficiencies in the management of state affairs. The remedy decided at the congress was to launch economic reforms and far-reaching decentralisation, making the provinces responsible for their own development and for the management of their resources. These policies nearly brought the country to complete bankruptcy. 

In the early 1990s, the party decided to again bring a number of core government functions under central control. In line with these centralisation policies, in 1993, the Prime Minister issued a Decree which emphasized the role of the key organizations involved in combating corruption: the Party Control Committees at the central, provincial and local levels, as well as the Party Control Committees in the ministries, the Offices of the People’s Prosecutors, the people’s courts and the investigation agencies. The decree stipulated that all citizens have the right to report information regarding corruption. A Central Task Force on Corruption was also established. However, the decree had little if any result and the central task force remained largely unnoticed. 

In 1995, a State Inspection Committee was created in the Prime Minister’s Office. The Committee was to be responsible for internal control within the government. Less than a year later, it was dissolved. Control of Party and government affairs remained the responsibility of the powerful Party Committee of Control.   
In October 1996 the Prime Minister issued instructions to enhance efforts to combat and prevent negative phenomena in society. The Instruction was also a way to express concern about changing values in society, the collapse of the traditional family institutions and the weakening of the values of solidarity, humbleness, compassion and honesty. These negative phenomena were considered the result of the opening of the country and the influence of foreign media and new cultural trends. 
In 1998, following a feasibility study on audit and inspection financed by UNDP, the government decided to create the Supreme Audit Authority (SAA). The SAA received support from the Asian Development Bank (ADB), to develop capacity within the agency. As this report will show, the agency has since gained competence, but remains weak in terms of resources and outreach capacity. 
The Asian financial crisis (August 1998) triggered a set of additional instructions targeting mismanagement and the waste or misuse of resources in the government, including assets from development projects. These instructions, issued by the Prime Minister also tried to bring an end to the widespread use of government vehicles for personal purposes. As was the case with previous instructions, these regulations where largely ignored within the administration. 
Until 1999, the term “corruption” was rarely used; in their statements the party and government preferred to talk about negative phenomena in society. But faced with growing evidence of petty and grand corruption in the government and party organisations, the authorities issued an Anti-corruption Decree “to raise the effectiveness of corruption prevention and suppression and to increase public awareness regarding regulations and laws, to strengthen the transparency of the state and the party […] and to strengthen the dignity of the people’s democratic regime”. It had now become necessary to take decisive action, to punish corrupt behaviour and to impose disciplinary sanctions against the offenders. 

The Anti-corruption decree defined corruption as “the endemic abuse by some groups and individuals, who intentionally misuse their position, power and authority to cover their cheating and theft of the assets of the public, accept illegal fees or bribes, disobey rules, regulations and laws in order to benefit themselves, their families and relatives, their cronies and partners” (Article 2). 

The Decree still identified the Party Control Committee as the responsible agency for coordinating the implementation of the Decree. But the same year (1999) Inspection Departments were created in all ministries to assist the Central Control Committee with the implementation of the decree. The creation of these internal inspections departments did not yield positive results, since they were all under the direct supervision of their respective ministers. Therefore, in 2001, the government decided to create a supra-ministerial agency, the State Inspection Authority (SIA), which was to become the new anti-corruption body, reporting directly to the Prime Minister. 

All the measures taken since 1999, including the establishment of the SIA did not have of the desired impact. As mentioned in a (2004) UNDP report
 “the true face of corruption in Laos remained obscure and the cancer continued to grow in the silence of non-action”. The public servants and the senior officials at all levels remained largely indifferent to the policies in place and despite promising statements made at the donor round table on Good Governance in April 2003, business has very much continued as usual. 
In the wake of the 8th Party Congress and in response to increased anti-corruption efforts in the region (e.g. the latest ASEAN Plan of Action decided in Vientiane in 2005) the party and government decided to take more firm stand on corruption. Hence, in 2005, the decision was taken to upgrade the anti-corruption decree into a law. At the recent party congress it was also decided to merge SIA with the Party Central Control Committee, to become the Counter Corruption Agency (CCA), under the overall leadership of Politburo member Deputy Prime Minister Axang Laoly. That decision was ratified during the latest session of the National Assembly (May – June 2006). 

The above mentioned UNDP report mentioned that the “process” of drafting and adopting an anti-corruption law could open the possibility for a broad popular consultation process, allowing citizens at all levels to express their opinions. This would not only have served the purpose of politicians gaining a better understanding of what people expected from these legal measures, but would also have help sensitize the population to the corruption problem and the solutions being proposed. The approval process of the Anti-Corruption Law could thus have served as an appropriate way for launching a broader public awareness campaign against corruption. 
Unfortunately, this opportunity was not seized upon. While there has been some interesting and frank debate in the parliament, the draft law has not been the subject of public consultations throughout the country. It was drafted in the party headquarters and presented for debate in Parliament. The population at large had no say in the process and a great opportunity for popular awareness-raising was missed.

The decision to merge SIA with the Party Central Control Committee is positive. While some may question the move to merge a government agency with a political committee, the fact is that in Lao PDR, nothing can possibly be achieved in combating corruption unless the party takes a serious stake in the initiative. Hence, SIA would be powerless if there would not be this alliance with the PCCC, under the leadership of the Deputy Prime Minister. 

The recent development on the anti-corruption front coincide with strong political statements made at the 8th Party Congress, at the hand-over between the former and the new Prime Minister and at the inauguration session of the new parliament. All eyes are now on the new government and new Party Central Committee to turn these firm commitments into tangible action.  
Chapter V:
Current legal context – national and international

5.1.
National context 

The current Law on Anti-corruption was approved in May 2005. It defines corruption as “the act of an official who opportunistically uses his position, powers, and duties to embezzle, swindle [or] receive bribes or any other act provided for in Article 10 of this law, [which act is committed] to benefit himself or his family, relatives, friends, clan, or group and causes damage to the interests of the State and society or to the rights and interests of citizens
”. The law is applicable to “leaders at all levels, administrative staff, technical staff, the staff of State enterprises, civil servants, soldiers, [and] police officers, including chiefs of villages and persons who are officially authorised and assigned to exercise any right or duty” (Article 2 and Article 8). The law does however not apply to the private sector. 

In light of the difficulties described in the chapter on the root causes of corruption in Lao PDR, Article 4 of the law is of particular interest, as it establishes a series of key principles for combating corruption: 

· The main focus shall be on preventing corruption…;

· Inspection of corruption phenomena shall be conducted immediately, strictly, independently, objectively, and accurately;

· If there is an offence, the matter should be dealt with strictly, immediately, and with justice; 

· To ensure that there is no interference, obstruction, or threat from any individual or organisation;

· Individuals and organisations to be inspected shall cooperate, create conditions for, and facilitate the inspection; and

· The State shall create conditions for citizens, social organisations, and mass media to participate in the prevention and countering of corruption according to regulations.

In addition, Article 23 specifies another set of principles, pointing to the obligation of the state to prevent corruption through:

· Educating the public to respect and strictly comply with the laws and regulations;

· Improving governance mechanisms to ensure that they are good, effective and transparent;

· Defining and implementing policies toward government staff at each level clearly and to ensure proper living conditions;

· Strictly and immediately imposing discipline and punishment on offenders charged with corruption; and

· Promoting the public, mass media, and social organisations to participate in the prevention and countering of corruption according to regulations.

The Law does not clearly identify which organization is to serve as the anti-corruption body. Article 5 does not explicitly mention the SIA; the original Lao version rather mentions “the entire organization of responsible governmental agencies” which seems to refer to the whole network of integrity agencies. Yet, Chapter 7 of the law, which deals with the counter-corruption organization, explicitly refers to SIA at central level and state inspection authorities at provincial level. Article 5 mentions that the counter-corruption organization is subject to inspection by the National Assembly. Article 37 stipulates that the counter-corruption organization is an independent organization. Given the current situation, it can be assumed that the term “counter-corruption organization” under the law refers to the (merged) PCCC-SIA, under the Deputy Prime Minister as well as the Party Control Committees that exist at the provincial and district levels, and that are under the supervision of the provincial and district governors and of the central PCCC-SIA. However, the heads of the provincial counter-corruption organizations are appointed by the head of the central counter-corruption organization (Deputy Prime Minister), in consultation with the respective provincial governors. 
According to Article 5, all anti-corruption organizations are to report to the National Assembly. Article 39 however stipulates that they are to report to both the Prime Minister and the Standing Committee of the National Assembly (and not the National Assembly as a whole). The provincial counter-corruption agencies report to the head of the central counter-corruption agency, the provincial governor or city mayor, and the chairman of the provincial office of the national Assembly in the province (Article 40).  

The anti-corruption agency can act either when it has firm information and evidence that an act constituting corruption has been committed, or if there is a notification, report or claim regarding corrupt activities, or whenever a government official or one of his/her relatives (spouse or children) appears to be unusually wealthy (Article 27).   

The anti-corruption law stipulates that agencies that have received recommendations issued by the anti-corruption body are obligated to implement within thirty days. But the anti-corruption body is not mandated to enforce its recommendations, having only the authority to inform the concerned higher authority on cases of non-compliance authority. This follows a pattern in Lao PDR, whereby responsibility for decision making is transferred to higher levels, with the issue at hand eventually fading away through consecutive non-action at various levels, resulting in the impunity that threatens the credibility of the state. Article 34 contains a similar clause where it stipulates that “in case the public prosecutor, without reason, fails to prosecute the case in court within 30 days after receiving the case file, the anti-corruption body has the right to submit the case to the public prosecutor at the higher level .”.   

Education and disciplinary measures remain the main measures for dealing with cases of corruption. If the offence is considered to be not serious, then the matter is simply handled by the supervisory authority through reprimand or other disciplinary measures. Admitting the wrongdoing may result in reduced disciplinary measures (education and warning). If the offence is serious it should normally lead to legal action as provided under the laws
. 

Article 35 is also important as it mentions explicitly that “it is absolutely prohibited for any individual or organization to interfere in or obstruct the enforcement of any judgment in a corruption case”. Given the high degree of political intervention at all levels, it needs to be seen if and how this provision will be implemented. Steps are however being undertaken to ensure compliance with this article. 
Regarding the role of the counter-corruption body, article 4 highlights the importance of prevention and Article 37 stipulates that the counter-corruption organization has the role to prevent and counter corruption. Article 37 also identifies the counter-corruption organization as the body in charge of “investigation”. Article 39 again mentions prevention as being part of the mandate of the counter-corruption organization.    
Clearly, the effective implementation of the law will require a set of detailed implementing decrees. Yet, the law only mentions explicitly one regulation to be issued namely for the declaration of assets (Article 26). 

To date, the law has not been fully implemented nor is there sufficient awareness or understanding of the law with government, civil service and the public. 
Additional legislation/regulations that need to be mentioned are the changes to the Penal Code to include specific penalties for corruption and money laundering which were approved in October 2005 as well as the Anti-Money Laundering Decree which was approved in May 2006. Also important to mention are the Procurement Decree (PM/03 – January 2004) and the Civil Service Statute (PM/82 – May 2004). The government also drafted a new Law on the protection of Intellectual Property that is waiting for approval by the National Assembly and a Code of Conduct for all civil servants is currently being drafted by PACSA.  

5.2
International context

The recent decisions to speed up the (domestic) implementation of the anti-corruption policies coincide with increased participation, by Lao government officials, in regional and international forums. But Lao PDR is not alone in the region in moving forward on the issue of corruption. There are an increasing number of anti-corruption initiatives in a number of countries (e.g. Afghanistan, Bangladesh, Bhutan, Cambodia, China, Fiji, Lao PDR, Malaysia, Mongolia, Philippines, Sri Lanka, and Viet Nam). The region has also seen the initiation of an increasing number of Access to Information projects and E-governance initiatives.
Lao PDR also signed the UN Convention against Corruption (UNCAC) on December 10, 2003. Now that UNCAC has come into force (December 2005) the Lao government is also debating the possibility of  ratifying the Convention. In its eight Chapters and 71 articles, the Convention obliges the States Parties to implement a wide and detailed range of anti-corruption measures affecting their laws, institutions and practices. It provides a comprehensive framework for dealing with international and domestic corruption in the public and private sectors, and provides countries with international standards to which to adapt their legislation and institutional frameworks as well as benchmarks that allow civil society to hold their governments accountable for anti-corruption efforts. UNCAC promotes the mutual exchange of relevant experiences and specialized knowledge and stimulates the discussion on problems of mutual concern and successful practices for preventing and combating corruption. The Convention also includes a mechanism that provides for international cooperation in the recovery of assets illicitly acquired by corrupt officials. UNCAC is unique as compared with other conventions not only in its global coverage but also in the extensiveness and detail of its provisions. 

Hence, ratification of the UNCAC will have an impact on already scarce capacities for dealing with integrity issues. Lao PDR still lack many laws and policies related to criminal and corrupt acts and existing laws need to be reformed and clarified. These laws, many of which are inter-related, include money laundering; embezzlement and fraud; international cooperation; terrorism; whistleblowing; conflict of interest; income and asset disclosure; government, judicial and parliamentary ethics; government and parliamentary oversight; defamation, access to information, NGOs and those related to the independence of the media and the judiciary. 

There are two views within the donor community, the first being that developing countries should ratify as soon as possible
, as the reporting requirement that is part of the State Parties’ obligations, would create an incentive for much needed legal and institutional reforms. The second is that developing countries should follow the example of the developed nations, most of who are in the process of thoroughly examining the implications of the convention on their domestic laws and institutional arrangements prior to the ratification of UCAC.

Lao PDR is already party to the UN Convention against Trans-national Crime. A good understanding of the legal implications is needed as there are a number of mandatory provisions in the Convention that will require substantive legal and institutional changes.  Lao PDR should probably pay attention to the second opinion, and first organize a series of workshops on the UNCAC to get a good understanding of the legal implications after an assessment of the legal and institutional environment. A series of workshops could be organised jointly by UNDP (the GPAR project and the International Treaties project) and UNODC on UNCAC ratification and its implications. 

At the sub-regional level, it is also promising to see a greater focus on good governance by the members of ASEAN. While ASEAN previously retained sensitivity about principles of sovereignty and non-interference in the domestic affairs of member states, ASEAN’s latest Plan of Action 2004-2020 signed in Vientiane pays increased attention to governance issues, human rights, the strengthening of the rule of law, judiciary systems, ethical civil services and good governance in public and private sectors. Combating corruption was explicitly mentioned as a governance issue that requires special attention. 
The need for stronger regional and international cooperation also explains the Lao PDR government’s recent approach to join the meetings and proceedings of the ADB-OECD Anti-Corruption Initiative for Asia Pacific. The OECD-ADB Anti-Corruption Initiative for Asia Pacific currrently involves 26 countries
 in the region who have voluntarily committed to combating corruption and bribery in a co-ordinated and comprehensive manner, thus contributing to development, economic growth and social stability in the region. Lao PDR joined the recent meetings on the Initiative (Beijing in October 2005 and Manila in May 2006) and the government has now agreed to apply for full member status. 
Other regional initiative that are worth mentioning are (i) the South East Asian Parliamentarians against Corruption initiative (SEAPAC), which is a sub-regional chapter of the Global Organisation of Parliamentarians against Corruption (GOPAC) and (ii) the ASEAN memorandum of Understanding (MOU) involving anti-corruption agencies (currently comprising CPIB Singapore, ACA Malaysia, ACB Brunei and KPIC Indonesia  
Chapter VI:
Indicators and perceptions of corruption in Lao PDR

Of existing indicators on corruption one of the most commonly cited is Transparency International’s Corruption Perceptions Index (CPI). It should be acknowledged that the CPI is seen by some as controversial as it provides information on perceptions of levels of corruption rather than actual levels of corruption and that perception data is compiled through various expert assessments and opinion surveys. Also the index looks primarily at corruption in business transactions, thus not taking into account perceptions of corruption amongst ordinary citizens. Since 2005, Lao PDR is included in the CPI and although levels of corruption are, according to the classifications used in the index, perceived as being high, the country scores relatively favourably compared to several of its neighbouring countries.

The Governance Indicators compiled by the World Bank also cover Control of Corruption as well as five additional dimensions of governance, namely Voice and Accountability; Political Stability; Government Effectiveness; Regulatory Quality; and Rule of Law, and is currently one of the most cited and widely used indicators. The data set for 2004 sees a negative trend in five out of six of the dimensions of governance compared with the 1994 data set (see chart below). On Control of Corruption Lao PDR scores poorly, as well as in three of the dimensions of governance most likely to influence the success of any strategy to combat corruption, namely: Voice and Accountability; Regulatory Quality; and Rule of Law. The chart below contrasts the score of Lao PDR with the regional average. The World Bank’s indicators are derived from a wider set of variables than is the CPI, but again it should be noted that the data is derived from data sources constructed by other organizations.

Related to voice and accountability are indices that look at press and media freedom. Two often-cited indices are Freedom House’s Freedom of the Press survey and Reporter’s Without Borders Press Freedom Index. In 2005 Lao PDR scored poorly on both these indices indicating that Lao media is not perceived as being free and independent. Again these indices are based on assessments and perception surveys. It should be noted that Freedom House’s index is based on outside assessments and does thus not necessarily reflect the views of the citizens in Lao PDR.

A final index that may be of interest is the US-based Heritage Foundation’s Index of Economic Freedom. Although it looks at aspects related to governance it is not meant to be an assessment of the governance situation in a country. Rather the purpose is to provide a systematic, empirical measurement of economic freedom in a country. As the underlying assumption of the index is that market regulation means less economic freedom it should not come as a surprise that economic freedom in Lao PDR is rated as repressed.

Although many of the indices listed above are based on assessments by outside experts and may thus not necessarily reflect the views of citizens in the country it does indicate that there is a perception that levels of corruption are relatively high and that the environment for the implementation of an anti-corruption is challenging. This is a cause for concern as many of the indices above are used by donors in making assessments of country situations (e.g. the US Millennium Account) as well as by international corporations making investment decisions.

However, it is also notable that Lao PDR is not included in several of the indices that look at governance quality in the region. This may be a result of a lack of information or that there are factors that limit the ability of researchers/surveyors to access the necessary information or conduct surveys in-country. But the recent inclusion, for the first time, of Lao PDR in Transparency International’s CPI, is a positive development.

Lao PDR Governance Indicators – development over time 1996-2004
The chart below indicates an important regression in four indicators (voice and accountability, political stability, government effectiveness and control of corruption) since 1996. The jailing, in 1999, of the students that organised a pro-democracy rally has certainly influenced the rating on voice and accountability. The short period of political unrest and bombings in 1999-2000 may have influenced the ratings on political stability. But since the new millennium, hardly any internal threat to the regime has been witnessed. The regression in the score on government effectiveness is also difficult to explain, unless stagnation is considered a regression. Indeed, the Lao public administration, in particular at the local levels, still operates very much at same pace it did some years ago. Decision-making on the basis of the principle of centralized democracy has not been altered, nor has the level of political influence over government services diminished. Hence, although the economic and administrative environment, both domestic and international has become far more complex, the perception is that the government has not become more performing to deal with this increased complexity. Control of corruption is at its lowest score since 1996. There may be different reasons for this. It could indicate an increased perception of corruption among various stakeholders. But it could also be the result of corruption having finally, since 1999, been brought more into the open. Before that date, the term corruption was not even used in Lao PDR. Another reason may also be that despite the creation of a special anti-corruption body (the SIA) control of corruption has certainly not improved. Again stagnation and business as usual may have been interpreted as an unwillingness/inability to control, which explains the continuing regressive rating. 
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When comparing the perceived level of capacity in Lao PDR to deal improve its score in the six above mentioned indicators, it becomes obvious that Laos scores way below the sub-regional average for South-East Asia. The average is of course increased because of the scores of some of the stronger performers in the region, on various (but not all) governance indicators (Singapore, Malaysia, South Korea, Thailand, Indonesia,…). But then also, one should not forget that Lao PDR remains one of the 50 Least Developed Countries in the world. 
Although caution is needed when using these indicators, there is no doubt that the country has to invest seriously to reduce an important number of governance deficits.  

All by all, measuring corruption remains a very difficult undertaking in Laos where the face of corruption remains covered with secrecy and attitudes of rejection that the problem actually exists. This explains why indicators should rather assess the existence and functioning of the mechanisms and institutions in place that mediate the interaction and maintain the balance between citizens and the state and hence, the level of accountability, transparency and accessibility of government to its citizens. In light of this, the next part of the report will assess the situation in the so-called pillars of the integrity infrastructure. These indicators allow the assessment of how difficult it is for the public to hold their government accountable and prevent abuses of power, through transparency and accountability mechanisms. 

Chapter VII:
Assessment of the different integrity pillars within the Lao context 

Chapter 2 analysed the root causes of corruption. Building on that chapter, chapter 7 will use the framework of the “national integrity system” to look further into some of these issues in order to draw a realistic picture of the systemic weaknesses of the national integrity system that compel and provide opportunities for corruption and protect the corrupt from detection and punishment. Obviously, some of the weaknesses described in this section will contribute more directly to corruption than others. Yet, by addressing the core of these governance weaknesses, the report attempts to complement the complex map of corruption already described in Chapter 2. Where applicable, this chapter will also make reference to corresponding articles in the UN Convention against Corruption (UNCAC), so as to give the reader a better understanding of the mandatory and non-mandatory provisions contained in the UNCAC requiring future attention should the Lao authorities decided to ratify the Convention.    

	A country’s national integrity system “comprises those institutions or pillars which, when operating with high standards of effectiveness, transparency and accountability, support each other to maintain high standards of national integrity and low levels of corruption”. The pillars that are particularly relevant to the Lao context are the following: 

· The National Assembly as the people’s representative, legislative and oversight body. 
· The executive government and related system of public administration management (human resource management, code of ethics, financial management, public reporting)

· The legal system and judiciary, including the law enforcement agencies such as the prosecutor’s offices and the police;

· The regulatory regime/economic context (procurement, tax and customs, private sector investment)

· The agencies responsible for oversight and public accountability (the Supreme Audit Authority, the ministerial inspections and the Inspection of Finance; 

· The anti-corruption agency(ies)

· The civil society organisations and people’s participation (civil society, youth and media) 

· Development aid
· Specific Anti-corruption mechanisms (conflict of interest policies, asset declarations and whistleblower protection). 



7.1
The National Assembly

The Parliament is a fundamental pillar of any national integrity system based on democratic accountability. Its task is to express the will of the electorate through their elected representatives who, on their behalf, hold the executive to account. But in Lao PDR the National Assembly has long been seen as an institution with little oversight power caused largely by the weak independence of the different powers of state. 

The Constitution provides the National Assembly with the following means to provide oversight over the different branches of government:

· Authority to elect and remove the high constitutional authorities 

· Approval of the state budget 

· Decision on the establishment or dissolution of ministries, provinces and equivalent organisations.

· Authority to pass a vote of non-confidence in the government. 

· Right for members of the National Assembly to question members of the government, the President of the Supreme Court and the Public Prosecutor General. 

The National Assembly functions through six Committees each of which have a separate mandate: Law; Economy and Finance, Social and Cultural Affairs, Ethnic Affairs; Foreign Affairs; and Defence and Security. 

Financial oversight is to be performed by the Committees, each of which provides oversight of the budget(s) for their respective sectors. Investigations on complex issues such as state budgets and expenditures are hampered due to limited competencies and experience and limited opportunity for parliamentary work (the Economy and Finance Committee for example has only four staff). Only 34 of the National Assembly’s members are full time. 16 of these are based in Vientiane and each of the 18 provinces has one member who remains in the province on a full time basis. In fact, as most of the members of the National Assembly have permanent jobs they can only devote limited time to the National Assembly, in part explaining why the Committees meet only twice per year. This is also the reason why members of the National Assembly only have the opportunity exercise their constitutional right to hold the government accountable for its performance during the plenary sessions. Furthermore, because of time constraints the question session are very limited and remain very much politically controlled.

However, it is likely to be difficult for members of the National Assembly to exercise an independent voice as all, except two are members of the LPRP. Most of the MPs are public servants and thus involved both in formulating and implementing policies and then in overseeing these policies. The constructively critical role of an opposition is thus absent in Lao PDR, although divergence of opinion within the party is not unusual. Although article 39 of the Constitution identifies the National Assembly as the organization which supervises and oversees the activities of the administrative and judicial organizations, in reality it remains dominated by the executive and the omnipresent party. Hence, legislative oversight remains very weak. 
Addressing the challenge of limited capacity and resources is of paramount importance. This means addressing the inadequate mechanisms for orderly oversight of budget execution during inter-session periods; low level of performance of the Committee system; and inadequate levels of skill development among the staff of the Committees and the National Assembly secretariat to perform its functions. Several of these aspects are being addressed through UNDP’s project “Strengthening the National Assembly of Lao PDR”.

It is not always clear how the National Assembly is to perform its oversight function over the various state institutions. The State Audit Authority (SAA) reports directly to the Prime Minister. Hence, the annual reports of the auditor are not available to all members of the National Assembly. The State Inspection Authority also reports to the National Assembly and information on the reports is submitted to the Standing Committee, not to the entire parliament. Broader dissemination among the members of the National Assembly of the annual reports of the SAA and of the SIA could be a powerful tool for building capacity in the National Assembly. Reforms are under way to have the Supreme Audit Authority report directly to the Parliament. The Economy and Finance Committee could undertake hearings on the basis of the audit reports submitted to the parliament. On the basis of the hearings and reviews of the observations/comments of the audit reports, the Committee Members could be allowed to make recommendations on any irregularities mentioned in the Auditor’s reports. 
Several key pieces of legislation relating to the integrity and conduct of the National Assembly members are currently not in place. In particular there is no law governing conflict of interest or asset declaration for parliamentarians.

As will be discussed further in the section on the Judiciary the National Assembly undertakes the task of receiving complaints against government officials and court decisions. There still is an unclear definition of institutional responsibilities with regard to the resolution of citizens’ complaints. The role that the National Assembly plays in this regard is at times conflicting with the proper working of the judiciary as it allows for appeals to be made outside of the court system. In order to address this problem the Government has taken steps to ensure clear jurisdiction between the executive, legislative and the judiciary so that the National Assembly will only consider complaints of national interest (or provincial interest for the Provincial Office of the National Assembly). 

The option of working more through the Provincial Offices of the National Assembly is being considered but there may be some cause for concern in regards to this approach. Assembly members in Lao PDR, rather than advancing the cause of their provincial constituents often have only loose connections with their constituencies. A number of National Assembly members actually live in the capital and only occasionally visit their constituencies. The distance from the district population is even larger since the electoral constituencies are based on the provinces. It has been suggested that provincial governors should present the provincial budget to the National Assembly Office in the Provinces for debate and monitoring. The NA members at the provincial level have limited capacity to participate in budget formulation consultations and budget execution oversight at the provincial level. Exploring the various possibilities of working at the provincial level will also require further resources. It is therefore suggested to start these new initiatives in some of the pilot provinces currently covered by the GPAR programme (Luang Prabang, Khammouane, Xiengkhouang, Saravan or Sekong). 

7.2
The executive government and system of public administration management

7.2.1
Introduction

Evidence from around the world suggests that there is a strong correlation between control of corruption and government effectiveness. In Lao PDR, the effectiveness of the public administration is severely curtailed by low salaries, inadequate or inexistent technical capacity, poorly managed and under-qualified and under-employed staff, and slow decision-making procedures (centralised democracy and lack of delegation that restrict initiative–taking, thus reducing productivity in the public administration. 

Improvements to public sector management are currently being addressed by the “Governance and Public Administration Reform Program” a multi-donor initiative which involves UNDP (lead agency), UNCDF, Switzerland, the Sweden and the EU.. Financial management reforms are currently being addressed by the Asian Development Bank, the International Monetary Fund, and the World Bank. 

In relation to corruption, public sector management concerns not only human resource management of public servants, and transparency in financial management, but should also examine how corruption is sustained by failures in leadership, weak ethics management, conflict of interest policies, and procurement.

This section will address issues of civil service management and training, code of conducts, financial management and public reporting. Some of the other aspects of public sector management will be addressed in various other sections, notably the ones on regulatory frameworks and anti-corruption measures. 

7.2.2
Human resource management, remuneration and training

	United Nations Convention Against Corruption - Article 7 – Public sector

1. Each State Party shall, where appropriate and in accordance with the fundamental principles of its legal system, endeavour to adopt, maintain and strengthen systems for the recruitment, hiring, retention, promotion and retirement of civil servants and, where appropriate, other non-elected public officials: 

(a) That are based on principles of efficiency, transparency and objective criteria such as merit, equity and aptitude;

(b) That include adequate procedures for the selection and training of individuals for public positions considered especially vulnerable to corruption and the rotation, where appropriate, of such individuals to other positions;

(c) That promote adequate remuneration and equitable pay scales, taking into account the level of economic development of the State Party;

(d) That promote education and training programmes to enable them to meet the requirements for the correct, honourable and proper performance of public functions and that provide them with specialized and appropriate training to enhance their awareness of the risks of corruption inherent in the performance of their functions. Such programmes may make reference to codes or standards of conduct in applicable areas.

2. Each State Party shall also consider adopting appropriate legislative and administrative measures, consistent with the objectives of this Convention and in accordance with the fundamental principles of its domestic law, to prescribe criteria concerning candidature for and election to public office.

3. Each State Party shall also consider taking appropriate legislative and administrative measures, consistent with the objectives of this Convention and in accordance with the fundamental principles of its domestic law, to enhance transparency in the funding of candidatures for elected public office and, where applicable, the funding of political parties.




The major weaknesses that continue to plague human resource management of civil servants in Lao PDR are the high degree of politicization and related lack of merit based recruitments and promotions, low salary levels, low mobility and the very low levels of productivity at all levels of the public administration. These issues need to be looked at in a comprehensive manner. Merit recruitment without decent wages will not yield the desired results. In addition, creating an environment that is more conducive to promoting higher levels of productivity will also be required. 
Without merit-based recruitment and promotions any attempt to tackle corruption will be flawed. The recruitment of unqualified public servants and party cadres based on patronage and nepotism is both a form and cause of further corruption, when it engenders cronyism. The practice of public servants approaching political mentors for transfers and postings continues at all levels. Those recruited on patronage use their contacts to ensure lucrative postings and protection against disciplinary proceedings, and their induction has proved to be infectious in terms of corrupting their colleagues selected on merit. Incompetent supervisory staff often do not have the skills to adequately monitor their staff and deal with corrupt behaviour. Patronage and politicization also have a negative impact on productivity, as those who perform see the non-performers progress at the same speed or even getting faster promotion. Anecdotic evidence was provided about managers being reprimanded for giving negative performance ratings to poor performers, who had called on their political connections to get their performance evaluation revised. 

A new performance evaluation system has been prepared and submitted to the government for pilot testing since 2000. But so far, no results have been achieved and performance evaluation thus remains largely a political tool to rate compliance rather than performance. While an objective performance evaluation system is not explicitly part of the UNCAC provisions, the need to have personnel management systems that are based on principles of efficiency, transparency and objective criteria such as merit, equity and aptitude, make it obvious that performance management is a critical issue that needs to be looked at. 

The problem of low salaries was addressed in the chapter on root causes. Article 23 of the Anti-corruption Law specifies that the state has the duty to define and implement policies toward government staff … to ensure proper living conditions.
The figures of 2005 indicate that there are roughly 195,000 government officials in Lao PDR (95,000 civil servants and about 100,000 military and police officials). Today, civil servants in the lowest grade (Grade 1) receive a base salary of US$22 per month and those in the highest grade (Grade 6) receive US$80 per month. The weighted average base salary per civil servant is US$38 per month, which is very low by international standards. Pension remuneration (based on contributions related to the base salary) also remains very low and the lack of retirement security is also seen as an important cause of corruption at the senior levels. Since the differences in compensation between the private and public sectors are said to be increasing (in particular for the higher grades), the Lao Government aims to increase the salaries for officials in the lowest salary group as well as decompress the salary structure, to overcome the difficulties in attracting and retaining qualified and motivated staff. Since 2002 there has been three (base) salary increases for civil servants.  These have been 15% (January 2002), 30% (April 2004) and 20% (July 2005).  A further increase of approximately 11% is currently under discussion.   In addition to the low (base) salaries paid to civil servants there is a significant number
 of ‘contract staff’ who receive a base payment without any other benefits and allowances and without access to contribution to pension or health insurance schemes.  Whilst the system of using contract staff was effective in meeting short-term, target –specific labour market needs, many of these staff have continued to have their contracts renewed.  As many of these staff do not qualify for transfer to the civil service (over maximum entry age of 35 years), upon retirement they will not qualify for any superannuated payments.

During the period FY2000-2005, the wage bill (including civil service-related transfers) accounted for 22 percent of expenditures and 33 percent of revenues (excluding grants). Based on international comparison, the World Bank Expenditure Review 2006 estimates that Lao PDR could probably sustain a wage bill of around 25 percent of total expenditures, or 35 percent of domestic revenues excluding grants. That means that the wage bill, including benefits, could grow at an annual average rate of 15 percent (in nominal terms) from FY2006-10 without compromising fiscal sustainability
. This would however depend on the government’s ability to limit increases to the public service workforce at 2 percent increase per year (the larger the increase in the number of public servants, the less room for salary increases). 

The possibility of increasing salaries not only depends on the capacity to maintain (or even reduce) current staffing levels but also on the government’s ability to meet projected revenue collection (hence the direct link with corruption in the tax and customs agencies). It is assumed that expected revenues will not allow substantive salary increases across the board. Hence, an alternative option would be to set priorities and target salary increases only for the government’s priority sectors and programs. Selective salary reforms could thus either be merit-based (difficult to implement given the current ideological-egalitarian system) or address staff working on development priorities such as rural teachers and health workers. Providing higher performance-based pay for tax and customs officers has been debated for many years.  
It needs to be repeated however that increasing salaries alone will not lead to a reduction in corruption. First, the cash part of the salary represents only a small portion of the senior civil servants’ average total monthly remuneration package. Senior bureaucrats and party cadres receive a significant amount of their remuneration through allowances and in-kind benefits, many of which are allocated in a non-transparent way (e.g. allocation of land, cheap loans, mobile phones and service cars which are also used for private purposes). Without transparency in salary management, the credibility of an anti-corruption strategy will be questionable.  But most importantly, unless corruption is made a high risk undertaking and opportunities for corruption are further curtailed, salary increases, no matter how substantive, will not reduce corruption, nor will they lead to an immediate rise in productivity. The example of Singapore remains a case in point. Singapore did not curb corruption solely by increasing public wages. High salaries are one of the main outcomes of Singapore’s dedicated fight against corruption, rather than an explanatory factor of their success
.  
Insufficient attention has been paid to introduction and implementation of ethical standards in state administration. Apart from the exemplary behaviour of senior officials in the ministries, awareness-raising on corruption within the public service can be effectively addressed through the training and development courses for civil servants. But training on ethics and integrity is sporadic and mainly consisting of a reading of the laws and regulations. It will also be important to target the new generation of civil servants and young party cadres, and hence to provide ethics and anti-corruption training in the induction courses provided by training institutions, including the National Organisation for the Study of Policy and Administration (NOSPA). Without such training, new civil servants will not only leave their induction courses without adequate knowledge of these laws and regulations, it also gives these new recruits the wrong message that these rules and regulations are not considered very important. 

It is paramount that the public service retains its reputation as an efficient and honest body. The new decree on the civil service statute therefore reinforces ethical standards, emphasises rewards for integrity and performance, and curtails all activities that entail a possible conflict of interest or an abuse of office. The statute also includes a provision on whistleblower protection. But as is the case with many regulations in Lao PDR, implementation and enforcement leaves much to be desired, and not all implementing regulations are available. 
7.2.3
Codes of conduct for public servants 

	United Nations Convention Against Corruption - Article 8 – Codes of conduct for public officials 

1. In order to fight corruption, each State Party shall promote, inter alia, integrity, honesty and responsibility among its public officials, in accordance with the fundamental principles of its legal system.

2. In particular, each State Party shall endeavour to apply, within its own institutional and legal systems, codes or standards of conduct for the correct, honourable and proper performance of public functions.

3. For the purposes of implementing the provisions of this article, each State Party shall, where appropriate and in accordance with the fundamental principles of its legal system, take note of the relevant initiatives of regional, interregional and multilateral organizations, such as the International Code of Conduct for Public Officials contained in the annex to General Assembly resolution 51/59 of 12 December 1996.

…

6. Each State Party shall consider taking, in accordance with the fundamental principles of its domestic law, disciplinary or other measures against public officials who violate the codes or standards established in accordance with this article.




PACSA began drafting a code of conduct for the civil service in October 2005. A series of internal workshops were organized to make sure that the code suits the Lao context. Once the draft is finalized, it is expected that it will be shared with other stakeholders. Other governing institutions, notably the National Assembly, have already indicated that they would be interested to adapt the code for their use also, once it is approved. 

The interest shown by other state bodies is promising. Strengthening ethical conduct through codes of ethics and conflict of interest policies should not only target the civil service. It is a cross-cutting issue that also affects the judiciary, the National Assembly and the other governing institutions. Nonetheless, to ensure that the code of ethics or code of conduct has a direct impact on the daily work of the public administration, PACSA will need to make sure that it reaches a much broader group of stakeholders. While the draft can be prepared internally, broad consultations on the draft will be needed to ensure that there is sufficient understanding and buy-in from all civil servants and political cadres. Without consensus and awareness-raising, a code of conduct risks being largely ignored. 

7.2.4
Public Financial Management

	United Nations Convention Against Corruption – Article 9 - Public procurement and management of public finances

1. …

2. Each State Party shall, in accordance with the fundamental principles of its legal system, take appropriate measures to promote transparency and accountability in the management of public finances. Such measures shall encompass, inter alia:

(a) Procedures for the adoption of the national budget;

(b) Timely reporting on revenue and expenditure;

(c) A system of accounting and auditing standards and related oversight;

(d) Effective and efficient systems of risk management and internal control; and

(e) Where appropriate, corrective action in the case of failure to comply with the requirements established in this paragraph.

3. Each State Party shall take such civil and administrative measures as may be necessary, in accordance with the fundamental principles of its domestic law, to preserve the integrity of accounting books, records, financial statements or other documents related to public expenditure and revenue and to prevent the falsification of such documents.




The establishment of sound public expenditure and financial management practices is one of the most important elements of any attempt to come to terms with corruption. Yet, Lao PDR faces great challenges in achieving this. Existing capacity for public expenditure management remains weak.

The challenges are faced in two main areas: (1) fiscal planning and budget preparation; and (2) budget execution, accounting and financial reporting. In terms of fiscal planning and budget preparation the most urgent deficits are lack of realism in the fiscal forecasts; lack of a mechanism for ensuring that provinces reflect priorities in the budget plans; budget processes which are fragmented institutionally and by type of expenditure; and an overly compressed budget cycle.

Lao PDR has a highly decentralized system of public expenditure, with around 45 percent of the budget assigned at the sub-national level. Provincial Administrations have extensive discretion over the use of these resources leading amongst other things to wide discrepancies between provinces on expenditures in priority sectors. Although it is acknowledged that decentralization can have positive effects in terms of increased accountability this will only be achieved in Lao PDR when mechanisms are put in place for connecting local resource allocation decisions with national priorities.

The fact that the budget cycle is highly compressed means that there is almost no time for dialogue between the Ministry of Finance, sector ministries and the provinces and allocations to priority sectors are reported to the National Assembly when it is too late to do anything about them. Nor is the budget published sufficiently in time to allow for substantive dialogue with non-government partners. Ultimately, this means that there is very limited transparency in the budget process. The budget cycle should be revised in order to allow for meaningful consultations to take place. Also there is a need to strengthen monitoring and evaluation of budgets.

In terms of budget execution, accounting and financial reporting the most urgent deficits which need to be addressed are: weak authority and capacity of Treasury offices at each level of government; weaknesses of the Treasury’s financial control; the lack of effective implementation of the public procurement framework and monitoring of procurement performance and outcomes; and deficiencies in public financial accountability and transparency.

The authority of the central Treasury is undermined by the strong influence that provincial Governors have over treasury offices. This is further compounded by the fact that the provincial treasury offices effectively report to the Governor of the province and not to the central level. Budget execution reporting remains weak. The government is putting in place (with ADB support) a new accounting system. The government is also drafting revisions to the Budget Law as well as adopting a Treasury Decree and discussions continue on the need to bring the provincial Treasury and Tax and Customs Divisions directly under the control of the central Ministry of Finance. Recent statements indicate that these reforms have now been confirmed and will be implemented soon.      
In terms of public financial accountability and transparency it is the SAA (which is discussed in greater detail below) which is mandated to audit all public sector operations. However, there are currently no timely statements prepared by the Ministry of Finance for the SAA to audit. This is problematic as the SAA has the responsibility for auditing the government’s consolidated financial statements and providing an annual report to the National Assembly. Also, audit coverage of public expenditures is very limited due to resource and capacity limitations. A further impediment to transparency and oversight is the fact that audit results are not made available to the public. Also, the SAA still reports to the Executive and not to the National Assembly and audit reports are not published or followed up. Hence, there is weak legislative oversight over the government’s finances. It is possible that some of these problems will be addressed once the draft Law on Auditing is promulgated, responding to the need for strengthening of the legislation and regulatory framework supporting SAA.

An overall challenge faced in the area of public financial management is the acute shortage of staff with public financial management skills. Skill shortages range from public expenditure analysis planning and Treasury administration to procurement, accounting, and auditing. This applies to all levels, but is a particular problem at the local level. Current capacity building mechanisms have been inadequate. Given this lack of capacity, most donors remain opposed to the idea of direct budget support.
7.2.5
Public reporting

	United Nations Convention Against Corruption:   Article 10 – Public reporting 
Taking into account the need to combat corruption, each State Party shall, in accordance with the fundamental principles of its domestic law, take such measures as may be necessary to enhance transparency in its public administration, including with regard to its organization, functioning and decision-making processes, where appropriate. Such measures may include, inter alia:

(a) Adopting procedures or regulations allowing members of the general public to obtain, where appropriate, information on the organization, functioning and decision-making processes of its public administration and, with due regard for the protection of privacy and personal data, on decisions and legal acts that concern members of the public;

(b) Simplifying administrative procedures, where appropriate, in order to facilitate public access to the competent decision-making authorities; and (c) Publishing information, which may include periodic reports on the risks of corruption in its public administration.




One of the challenges in making the public service in Lao PDR more transparent and accountable is the prevailing culture of secrecy and information hoarding. Under a system of bureaucratic secrecy it is impossible for ordinary citizens to know how the government operates and how public funds are being used. The party and government have restrained the media by implicitly or explicitly regulating what could be reported and what could not. Government not only produce information, they also need data to monitor the impact of its policies. In Lao PDR, the focus has been mainly on the latter.  
The debate on how to tackle corruption will also allow to address the question on the boundaries between the public interest in confidentiality of information and the public interest in more open access to government information. There is a limited number of official websites form the Lao government. The website of the Lao embassy in the USA has  no links to other government information. Increasing the people’s freedom of speech requires that the whole process of government is opened up to public scrutiny. The most effective way of doing this is for public bodies, as a matter of course, to publish information of significant public interest – and to disseminate this widely. While ICTs and E-Government applications do not provide miracles that can turn bad governance into good governance, under the right circumstances they can strengthen the underlying organizational and administrative processes of a public sector reform that aims to make government more open. At the Business Forum, the government agreed to introduce E-government to make a number of procedures more easily accessible to the public and reduce opportunities for rent seeking. 

Although it will be difficult to challenge such deep seated values within the public sector taking initial steps towards increasing openness should be possible. Certain measures have also been taken in terms of the National Assembly project which is translating laws into English and the reintroduction of the official Legal Gazette. But certainly more will need to be done in terms of citizens’ access to information. 

Conditions agreed under the Nam Theun II agreements also include a number of obligations to improve public reporting. Public expenditure reports need to be published, annual financial statements reports need to be produced every year, and there needs to be budgetary reporting also at the provincial level. 
In the longer term, the administrative and technical capacity of the civil service to collect, analyse and store information needs to be enhanced, including records keeping. The political willingness of senior bureaucrats and politicians to disclose and disseminate information needs to be cultivated. This requires training and awareness raising initiatives at all levels of the Party, the civil service, the National Assembly and the Judiciary so that political and technical bureaucrats understand the need and benefits of more open government. 

7.3
The legal system and the judiciary

	United Nations Convention Against Corruption - Article 11 - Measures relating to the judiciary and prosecution services

1. Bearing in mind the independence of the judiciary and its crucial role in combating corruption, each State Party shall, in accordance with the fundamental principles of its legal system and without prejudice to judicial independence, take measures to strengthen integrity and to prevent opportunities for corruption among members of the judiciary. Such measures may include rules with respect to the conduct of members of the judiciary.

2. Measures to the same effect as those taken pursuant to paragraph 1 of this article may be introduced and applied within the prosecution service in those States Parties where it does not form part of the judiciary but enjoys independence

similar to that of the judicial service.
United Nations Convention Against Corruption - Article 30 – Prosecution, adjudication and sanctions 

….

6. Each State Party, to the extent consistent with the fundamental principles of its legal system, shall consider establishing procedures through which a public official accused of an offence established in accordance with this Convention may, where appropriate, be removed, suspended or reassigned by the appropriate authority, bearing in mind respect for the principle of the presumption of innocence.




7.3.1
Introduction

The judiciary is composed of the Supreme Court at the central level, and provincial and district courts at the local level. The Constitution also provides for the Office of the Public Prosecutor, whose responsibility is to ensure the respect of the law as well as ensuring the right of the people to lodge complaints with the courts.

In general, the Lao people attempt to resolve disputes outside of the formal court system, in which there is low social confidence. Minor offences or disputes are usually solved through mediation by local authorities (village chiefs or district chiefs). Even serious offences (e.g. major traffic accidents) are dealth with through a cash payment/fine, whose level seems to depend on the relationships of the offender’s family. Various dispute mechanisms (such as the Office for Economic Disputes in the Ministry of Justice) have been established, as well as Village Conflict Resolution/Mediation Units, headed by the village chiefs. In addition to the Office of the Prosecutor, the Police and the Ministry of Justice, individual line ministries also have an important oversight function in ensuring the application of the laws that fall within their area of responsibility.
  But the important legal role of some of these line agencies is not yet well understood by both the agencies and their target group.  

The situation is not much different when it comes to corruption cases. Few if any are brought before the courts; the few cases that do usually involve lower ranking civil servant or civilians accused of smuggling. Lao culture places great importance on avoiding that individuals ‘loose face’, a reason which is also often given by the party when covering up the corrupt practices of senior officials and high-ranking party cadres. The need for the Party to keep up its clean image and protect its loyal members and leadership explains why firm action against corruption offenders is rarely taken
. 

The judiciary is a part of the governing system, and is highly politicized and lacking in independence. Therefore it is understandable that the judiciary is not in a position to act decisively against those suspected to be involved in corruption. It is not surprising that the judiciary itself takes advantage of this culture of impunity to practice corruption within its own ranks, as it is often instructed not to prosecute and bring to court corruption offenders. But while corruption by politicians is considered a common feature of politics in many societies, corruption in the judiciary, police and other law enforcement agencies remains an issue of great concern to the public, because of the damaging impact on law and order and human rights. Corruption in the judiciary results in a massive breach of trust in the legitimacy of the state and the political system. It also plays a crucial role in further spreading the culture of impunity in society. Where the legal system fails to provide remedy for wrongs done, corruption spreads across society.

The main problems in the judiciary that have a direct impact on whether or how corruption cases are dealt with are the following: (1) lack of resources and low qualifications of staff; (2) lack of independence and thus continuing interference in court decisions and court proceedings by means of grievances and appeals submitted to non-judicial instances, (3) weak legal enforcement, (4)  lack of accountability mechanisms and a general unwillingness of the justice sector profession to take responsibility for maintaining professional discipline and standards,  (5) lack of clarity regarding the roles of and interaction between the different investigation bodies, and (6) a culture of impunity.    

Most of these problems have been addressed in the draft Legal Sector Master Plan which was being finalised at the time this report was written. 
7.3.2
Lack of resources and low qualifications 

The judiciary is ill equipped to deal with corruption cases. Both the courts and the offices of the Supreme People’s Prosecutor (OSPP) are understaffed, often with human resources lacking the necessary qualifications. 

The law stipulates that the courts should have around 1896 staff. But while these staffing numbers have been approved by PACSA, the judiciary still has only 600 staff. Furthermore, many of the staff of the Peoples’ Courts are inexperienced. They not only lack the necessary technical skills but are also unable to stand up against influencial senior officials who tend to intervene in the judicial process. More training of judges is thus needed, as well as better inspection and monitoring of court decisions. It will however be difficult to bridge the capacity gap in the short-term so a long term perspective will be necessary.

Similar capacity constraints also plague the OSPP. In addition to staff constraints, the OSPP does not have the resources (e.g. equipment, vehicles, etc.) to execute its mandate, thus making it difficult to pursue/monitor corruption cases. The current staff of the OSPP across the country number 635 people of which only 234 have graduated from law school and only 141 are qualified investigation officers. In order for the OSPP to be able to perform its tasks effectively, it is estimated that the organization would need a staff of at least 1,000.

Weak confidence in the court system, lack of resources in the judiciary and a tendency to arrange things outside the court system explains why most corruption cases are dealt with administratively, within the party or within the respective ministries. Most serious cases lead to the wrongdoer being removed from office or demoted rather than facing criminal charges. Typically it is only the small cases (minor offences or petty corruption) that actually reach the courts. Corruption cases are in principle handled by the Criminal Chamber of the Supreme Court. But to reduce the administrative handling of corruption cases within the ministries, discussions are ongoing on the possibility to establish a special court (Administrative Chamber in the Supreme Court) to deal with corruption cases. Not only will this require resources that are currently not available, it also raises questions regarding the rationale for such a decision. Is it necessary to establish a special court when hardly any corruption cases are currently brought to justice? 

7.3.3
Lack of independence and interference on court decisions

The Anti-Corruption law explicitly states that “the judgment of the people’s court in a corruption case that has become final must be strictly enforced in accordance with the Law on Enforcement of Judgments. It is absolutely prohibited for any individual or organisation to interfere in or obstruct the enforcement of any judgment in a corruption case. This provision is in line with the 2003 amended constitution which does include a new article (Article 85) specifying that Party organizations, inter alia, must respect the decisions of the courts.

Actually implementing this article appears to be much more difficult. Today, interference not only happens with regard to the legal enforcement of court decisions, it actually occurs at nearly every step of the investigation/prosecution process (see flow chart in annex 1). The lack of independence of the courts finds its origins in the political system, which explains the constant interference by other authorities or individuals in the judiciary. It is also aggravated by the lack of financial independence, and the absence of a separate statute for the judiciary.    

Although an independent judiciary exists in theory, in practice the courts and offices of the SPP all operate as if they were part of the executive branch of government. The courts are not financially independent. All staff are subject to the civil service statute and pay scale. Low salaries along with poor working conditions and a poor career structure thus create distorted incentives for corruption in the judiciary (the judiciary remain subject to the civil service statute).
According to Article 5 of the constitution the courts, in their decision-making, are also bound by the principle of “centralized democracy” as the guiding principle for the functioning of all the organs of the state. According to this principle, decisions need to be made on the basis of broad consultations and reflect a consensus among diverging opinions. As long as this principle applies to decision-making in all state bodies, an independent judiciary and rule of law remain illusionary, since the application of that principle rests on a system of decision-making that includes extra-legal input
.

In line with the Constitution, Lao citizens have the right to lodge complaints to all state organisations. All public officials, including the members of the National Assembly, have an obligation to receive and study complaints and requests of the population. This practice is constantly being abused, with a view to influencing prosecution and court proceedings and to obstruct the legal enforcement of administrative decisions and court verdicts. Hence, investigations into corruption can also suffer from outside interference, prohibiting that they are being prosecuted.  As touched on above in the section on the National assembly, the Government has taken steps to ensure clear jurisdiction between the executive, legislative and the judiciary so that the People's Supreme Court will be the final arbiter on matters where it is so authorised, while the National Assembly will only consider complaints of national interest (or provincial interest for the Provincial Office of the National Assembly). 

Grievances by civil servants against the application of personnel management rules and regulations become the responsibility of PACSA, acting as a de facto civil service appeals commission. Grievances against administrative decisions are submitted to the Department of People’s Complaints in the Office of the State Inspection Authority, acting as a special ombudsman for administrative affairs. 

The lack of independence and problem of extra-judicial interferences is being addressed in the LSMP. But a rapid solution is not to be expected as an independent judiciary would touch at the heart of the political system. There is indeed awareness that the corrupt are often also those who are in a position of power or have connections in high places. Therefore, the fight against corruption cannot only be the responsibility of the judiciary. It must be shared with other organisations (e.g. mass organizations also need to be involved). On the part of the Ministry of Justice there is hope that the government will in fact truly implement their policies – including supporting the implementation of the LSMP which includes ensuring the independence of the judiciary.

7.3.4
Lack of awareness by the citizens on laws and regulations 
Weak legal enforcement derives not only from the lack of independence, constant interference in the legal process and corrupt behaviour in the enforcement agencies, it also results from a lack of awareness amongst civil servants and the public about the law. There should be adequate understanding among all ministries/organizations involved and the framework for enforcement within each institution should be strengthened. There should also be a greater role for the mass media in monitoring the effective enforcement of court decisions. That means also that court proceedings need to be made more transparent.

7.3.5
Lack of clarity regarding the roles of investigation bodies

Probably the main weakness of the anti-corruption law is that it remains very vague as to how investigations and prosecutions are to be conducted, and how the different agencies involved will collaborate with each other and share and divide responsibilities. The institutional framework for combating corruption in Lao PDR thus remains unclear. A problem that came to light in nearly all discussions was the severe lack of understanding that other agencies have regarding the role of the State Inspection Authority and its relationships with the OSPP and the Criminal Investigation Unit in the Police. 

A question that continues to be raised is whether Lao PDR actually has a special anti-corruption agency. Prior to the adoption of the Anti-Corruption Law most investigations into corruption cases were conducted by the police and the prosecutor’s office. The adoption of the Anti-Corruption Law is likely to change current practices but most agencies remain in doubt, as detailed procedures on who does what and how have not yet to be established. The SIA lacks investigation capacity and thus relies on the Criminal Investigation Unit in the Police
 and the Prosecutor’s Office for assistance. SIA also calls upon the State Audit Authority and the Inspection of Finance to provide assistance with financial investigations. But much of these activities are ad hoc. Corruption is covered in the Penal Code but the Anti-Corruption Law does not provide specifics on anti-corruption bodies and their relationship to the OSPP and the Police. What powers does SIA have? In principle, detention requires the approval of the prosecutor. Is a court decision required for a search warrant?   In principle, investigators are required to submit files to the prosecutor within 60 days of initiating an investigation. Hence, many procedures to be followed in cases related to corruption are not duly specified in the Anti-Corruption Law. 

The interrelationship between the different investigating bodies will be further discussed in the section dealing with the anti-corruption agency. 

7.3.6
Impunity

The lack of confidence in the court system, the constant interference in legal proceedings and investigations, and the non-enforcement of legal verdicts (if any verdicts are actually reached) leads to a general climate of impunity, in particular for the senior civil servants and party cadres. Anecdotic evidence was provided of provincial governors constructing their residence with public funds, of public officials who keep their service vehicle after being transferred, of provincial officials involved in illegal logging, of senior officials receiving bribes to speed up registration of foreign investments etc. While the party does not approve of these practices, little seems to be done about it. At the most, the person receives a warning, is put on retirement (usually with full benefits), is transferred, possibly demoted (and often again promoted afterwards) and will likely also not be re-elected to the Party Central Committee. The assets acquired as a result of corruption are rarely returned to the state. Hence, abusing power for personal gain before retiring is the easiest and safest way of ensuring a secure future after public office. 

Impunity is the biggest threat to the legitimacy of the state and the system of rule of law. It is therefore crucial that wrongdoers are brought before the courts and punished and that the gains of corrupt practices are confiscated and returned to the state. Showing that corruption is a high risk activity will help to bring down levels of corruption. 

7.3.7
Conclusion

From the discussion with a number of stakeholders in the judiciary, it is apparent that there is strong awareness within the judiciary/legal sector that corruption poses a serious challenge. But for various reasons, and despite support from several donors, fundamental reforms within the judiciary have not yet materialised. The government alone is not to be blamed for this. So far, donors have not contemplated a holistic approach to reform and none have put in place the qualified technical assistance that is necessary to turn the judiciary into a credible democratic institution. 

Several donors, including UNDP and Sida, stand ready to continue/restart their support to the legal sector, but a lot will depend on the Government honouring the commitments made in the Legal Sector Master Plan and the seriousness with which the party is willing to address the independence of the judiciary and re-instate the judiciary as one of the pillars of a society, guided by the principle of rule of law. Respect for the magistracy and the courts plays a crucial role in society's attitudes towards observance of laws and the upholding of moral values. With strong political commitment and long-term donor support, the functioning of the legal system and the judiciary could improve dramatically. It would allow to  address the problem of impunity in society and thus have a salutary effect on controlling corruption. It also requires the judicial system to become transparent and open to the public.

7.4. The regulatory regime

Under this heading the report will address three regulatory regimes that operate at the interface between the public and private sector which provide opportunities for corrupt behaviour. These are public procurement, revenue collection and private sector investment. 

7.4.1
Public Procurement

	United Nations Convention Against Corruption - Article 9- Public procurement

1. Each State Party shall, in accordance with the fundamental principles of its legal system, take the necessary steps to establish appropriate systems of procurement, based on transparency, competition and objective criteria in decision-making, that are effective, inter alia, in preventing corruption. Such systems, which may take into account appropriate threshold values in their application, shall address, inter alia:

(a) The public distribution of information relating to procurement procedures and contracts, including information on invitations to tender and relevant or pertinent information on the award of contracts, allowing potential tenderers sufficient time to prepare and submit their tenders;

(b) The establishment, in advance, of conditions for participation, including selection and award criteria and tendering rules, and their publication;

(c) The use of objective and predetermined criteria for public procurement decisions, in order to facilitate the subsequent verification of the correct application of the rules or procedures;

(d) An effective system of domestic review, including an effective system of appeal, to ensure legal recourse and remedies in the event that the rules or procedures established pursuant to this paragraph are not followed;

(e) Where appropriate, measures to regulate matters regarding personnel responsible for procurement, such as declaration of interest in particular public procurements, screening procedures and training requirements.




Public procurement is usually defined as the acquisition of goods, works and services by a public administration. Contracts are signed mostly with the private sector and are expected to meet the user’s requirements with the best value for money. As such, public procurement must serve the interests of citizens and taxpayers.

Because public procurement represents an important part of governmental expenditures, it offers great temptations and opportunities for corruption. Good procurement practices promote four key principles: transparency, economy, efficiency and fairness. Failure to comply with these principles usually indicates corrupt or fraudulent practices. An essential element for reducing corruption in this sector is to have a well-trained, competent and honest body of civil servants to carry out procurement and to make sure that these people have security of employment even if they do not accord the contract to the company preferred by a senior official or party member. The main detergent against corruption in procurement operations is to make sure that the tendering system is fair, public, competitive and impartial and that tender boards are obliged to provide reasons for their decisions to interested parties, should they be requested to do so. Procurement requirements, rules and decision-making criteria should be accessible to all potential suppliers and contractors. The challenge is to ensure thorough review and scrutiny, while at the same time avoiding overly bureaucratic interventions.

Public procurement in Lao PDR faces problems of interference, similar to the ones described in the justice section. That interference can be explicit (promoting a company that has close ties to the government) or implicit (through reduced competition, arbitrary pre-qualification requirements or the breaching of the confidentiality of bids). Also cause for concern is that clear processes do not currently exist for managing procurement operations; monitoring procurement outcomes, as well as collecting and publishing such information; and ensuring the application and enforcement of improved rules (Draft Public Expenditure Review 2006). 
The Government established a Procurement Monitoring Office (PrMO) in 1997 along with a prime ministerial decree
 and Implementing Rules and Regulations (IRRs) to clarify the procedures required in procurement activities.  Due to a number of factors (including a lack of donor and government funding),   the PrMO closed in 2000.  A Country Procurement Assessment Report (CPAR), conducted by the World Bank in January 2002, highlighted the need to re-establish the PrMO with a ‘pivotal role in procurement reform, providing monitoring of country-wide procurement activities and take an important role in delivering training programs’.   The PrMO was re-established in 2003 and has revised the Procurement Decree (PM/03 dated 9/1/04) and developed new implementing rules and regulations (No 063 MOF – March 2004), drafted a Procurement Manual for District level officials and developed standards for Bidding Documents (National and International).  Training of key staff involved in procurement activities has commenced and a 2-year training program for all users will commence in 2007.  A Procurement website and Bulleting are also under development which will improve the level of transparency of contracts issued by the Government.

Whilst significant steps are being taken to address inconsistencies in procurement activities there are still examples of direct contracting, particularly at the local level which continue to undermine the Government’s push to address corruption.

But the corruption problem is not always on the side of the government. Through bribes and other incentives, private sector contractors can incite public officials to act in ways described above. Traditionally business in Lao PDR is to a high degree based on relationships and incentives/rewards paid to contracting parties, whether they are government or not. What is to be considered corruption will of course depend on the amount and kind of incentive provided. E.g. whether a paid lunch is to be considered as corruption is debatable but could over time lead to situations where the public servant becomes obliged to the gift-giver. In part these uncertainties on what is to be considered as acceptable and what is not stems from a lack of conflict of interest policies. Such policies and clear rules and regulations, which need to be in line with societal norms and values, are clearly needed.

It is also important to regulate the possibility of public officials taking up private employment upon retirement. In particular in the case of procurement officers this may be an issue as they may bring with them confidential information on how bidding processes in the government are handled. Private sector employers may also use the prospect of a post-retirement employment in the company as an incentive for government staff to award contracts. While there is certainly no need to ban post-retirement employment for civil servants, there could be certain sectors in government that may require some special attention. These issues will also need to be dealt with in the conflict of interest policies.

SAA, which should play a key role in auditing procurement projects, has a limited ability to do so, mainly due to low capacity and lack of resources. This poses a serious problem as public asset control is virtually non-existent (e.g. there is anecdotal evidence of provincial governors who have transferred public property into private property without further legal action). Furthermore, asset registers are not sufficiently maintained and causing losses of stores and supplies, as well as losses and misuse of equipment and vehicles. This could be prevented by proper maintenance of asset registers and periodic independent physical inspections.
A sound and consistent framework establishing the basic principles and practices to be observed in public procurement processes, as well as transparency and accurate record keeping are the two main methods for avoiding corruption. Without these, any set of procurement laws and rules can be manipulated for self-enrichment. 

Equally important is to ensure that there is effective monitoring of standards and specifications after a contract has been awarded, in order to ensure that problems are detected in due time (assess technical compliance, physical completion and price competitiveness of specific contracts - usually selected through a representative sample).

Development partner agencies also have an interest in ensuring transparent public procurement, since control of expenditures through accountability is essential to ensure that development assistance funds have been used in an appropriate manner. In particular, the ADB and World Bank are supporting the Government to ensure that the procurement guidelines are aligned with international standards and through the WB Country Procurement Assessment Report are able to provide direct feedback to the Government on the quality of their standards and procedures.

Where specific procurement procedures are prescribed by multilateral and foreign donors in their loan, credit or grant agreements with the Government, these take precedence over national procedures.  Approximately 80 percent of Government capital expenditure is currently assisted by multilateral credits or grants from donors.  Direct application of the Government’s regulations therefore applies to only about 20 percent of official procurement.

As was discussed above in the section dealing with public financial management the division of responsibilities between the centre and the provinces also needs to be considered. Currently Provinces can sign investment proposals up to a limit of 5 billion KIP. Anything above this and the approval has to be granted at the central level. 

It would be relevant to explore the use of ICTs in order to address problems of corruption in procurement processes. Although e-government is not a panacea it can have positive impact in terms of prevention as well as enforcement. E-government applications provide an opportunity to simplify rules and procedures, and to re-engineer systems and processes. The use of computers and on-line transactions eliminates gate keepers, depersonalizes and standardizes procurement procedures and thus reduces abuse of discretion and other opportunities for corruption. Computerized procedures also make it possible to track decisions and actions and where data is centralized, auditing is made easier. Publishing of information on procurement online also increases accountability to citizens.
7.4.2
Tax and customs

Revenue as a percentage of GDP has come down from 13.1 percent in 2001/2002 to 10.9 percent in 2004-2005 and customs revenue is expected to go down further as a result of lower tariffs related to the implementation of the AFTA agreements in 2007. At the same time, expenditures have gone up due to wage bill reforms and some large disbursements to SOEs (Draft Public expenditure Review 2006). 
The revenue collection agencies, i.e. tax and customs remain one of the sectors most prone to corruption
. Leakages in both the tax and customs agencies are important areas to be adddresed. In customs, non-justified exemptions have been estimated at about 50 percent of the total revenue from that source. While leakages through the rest of the tax system are hard to pin down, some evidence suggests a similar order of magnitude (see IMF, 2005). 

Evidence suggests that private sector companies would be willing to pay more taxes if the government was able to effectively control corruption. But the situation in Lao PDR appears to be somewhat more complicated. A recent Business Survey
 conducted by the World Bank and the Asian Development Bank in 2005 provides information on the perceptions of companies operating in Lao PDR regarding the relative importance of investment climate constraints to their businesses. The survey covered over 300 firms in six sectors and seven provinces. 

According to the survey, the main constraints to investment, productivity and growth are infrastructure (electricity, communication services, etc.), restrictive and cumbersome regulations
 (and regulatory uncertainty – i.e. uneven interpretation of laws and regulations) and discretionary taxation. While discretionary taxation is considered a constraint, it does not come on top of the list. In fact, only around 20 percent of the firms (most of which were SMEs) cited tax or tax administration as a major or severe obstacle and tax rates are not considered excessively high in Lao PDR. Only 9 percent of the firms surveyed cited corruption as a major or a severe constraint. Neither was the governance system considered a major constraint to investment.

But the main constraint to more effective revenue collection stems from the contract system of taxation, involving a negotiation process between the tax officers and the entrepreneurs
. This leads to unequal application of tax rates and rent-seeking behavior by tax officers, in part also because of inadequate transparency of tax rules and regulations. There are also regular inspections conducted by officers from the tax, customs, and forest department and the economic police. These inspections often go hand in hand with informal payments. Another form of corruption that reduces government revenue is the excessive and often non-justified “granting of exceptions”. It is also a fact that taxpayers in Lao PDR have a low level of awareness of their tax obligations, putting tax officials in a position of power, and thus increasing opportunities for rent seeking. The weak legal system also means that it is very difficult to contest decisions on taxation. All this results in less taxes being collected than would be the case under a transparent tax system. 
Many businesses in Lao PDR remain in the informal sector. Evidence also suggests that firms are inclined to register themselves as small at the district level where regulations are less restrictive. This explains why the tax department has reported a sharp decline in the number of SMEs over the past three years, resulting in a stagnation of tax revenues as a percentage of GDP, despite the country’s rapid growth. This explains why the private sector in Lao PDR is not too critical of the tax system. It also explains why the revenue agencies are the most difficult to reform, as corruption in the revenue collection serves a tacit quid-pro-quo agreement that helps to maintain political stability (see root causes of corruption). Nonetheless, reforming the contract system of taxation is deemed urgently needed if the Lao government is to increase revenues. 

Apart from the problems highlighted above, central-local relationships constitute one of the main problems in the revenue departments. Despite efforts since 1995 to bring the provincial Treasury and Revenue Divisions under direct control of the Ministry of Finance, civil servants in these local revenue departments remain under the administrative control of the governor with the centre only having the technical control. Bringing local revenue departments under central control is part of the proposal for restructuring of the Ministry of Finance, which also includes merging of the Treasury, Tax and Revenue departments into a single department under direct supervision of the ministry. Despite strong resistance from the provincial governors, who do not want to see their main source of discretionary income taken away
, these reforms now seem to have been approved.

Similar problems exist in the customs department. While there have been attempts to bring the international check points directly under the control of the central Customs Department, these reforms have not yet become a reality. E.g. the Tannaleng checkpoint near Vientiane is under the supervision of the Vientiane municipality while the other checkpoints are directly under the authority of the provincial governors. Bringing these checkpoints back under the control of the central ministry would avoid the current problems which include customs revenues being under-reported and not transferred to the central treasury, different tariffs being applied in different provinces
, the discretionary granting of exemptions etc.)
. These reform are also underway. 
At the Lao Business Forum, private sector operators also complained about provincial tax departments levying different tax rates on similar products and applying different profit tax rates to foreign companies that are in contradiction with the Law on the Promotion and Management of Foreign Investment. 
The revenue collection agencies remain thus among the sectors most prone to corruption
. The Business Investment Survey indicates that 56 percent of the firms admitted that a bribe was expected for getting an import or export licenses, and more than 30 percent of firms said that a payment was expected by the tax officials. This stands in stark contrast with firm denial of the existence of corrupt activities by both the tax and customs departments. The only wrongdoings reported were smuggling (for the customs department), some presents given to officers who did not yet understand the regulations prohibiting such practice, absenteeism and moonlighting of staff at the customs as well as tax department and businesses and informal sector not providing full information on their revenue). Corruption within both departments was said to be minimal, and despite anecdotic information suggesting the contrary, it was said that no cases of corrupt behaviour of tax or customs officers were currently being prosecuted, or being dealt with administratively. The only cases that had been brought before the courts involved smugglers. This is significant as it illustrates the difficulties faced in designing an anti-corruption strategy when certain parts of the civil service and party apparatus are reluctant to admit to the existence of corruption. This makes it very difficult to obtain data; most of the information obtained is based on anecdotic evidence.

In relation to this it is worth noting that a tax gap analysis, requested by the Vice Minister of Finance, was conducted with the support of Sida. The purpose of this analysis was to assist the Government of Lao PDR to better understand the nature and level of tax revenue leakages, in order for the government to be better equipped to formulate a strategy for how to tackle these problems and improve revenue. The report suggests a tax gap that could potentially mount up to 750 billion kip (750 million US $), corresponding to 36-39 percent of total tax revenue or 3.2-3.5 percent of GDP. However, it is a negative sign that the report, after having been completed, has been kept confidential and is not available to the public. In fact not even SIA, which should be the centre of any anti-corruption effort has received the report.

The conclusion is that the cornerstones for efficient revenue collection are not in place in Lao PDR. Tax culture and voluntary compliance is at a low level and there are deficiencies in the tax administrations capability to implement tax regulations equally and laws and administrative procedures are often not followed. Furthermore, the tax administration does not take sufficient action on those who do not pay their taxes. Low salaries are often given as the main reason for corruption within the tax and customs sector. There is also no specific Code of Conduct for either the Tax Department or the Customs Department. Instead they follow the 9 rules provided for staff within the Ministry of Finance. If these rules are broken disciplinary action is to be taken. A positive development is the new tax law, passed in 2005, which comes very close to the standards of international tax laws. The new tax law also includes some provisions on the behaviour of staff, but the implementation of this is yet to be realised.

There has been substantive support to the tax department over the years. Initially, technical assistance was provided under a UNDP-IMF project. Since 2001, a new project, funded by SIDA has replaced the UNDP assistance. Viet Nam is also providing support for the development and implementation of standardized tax forms. Implementation began on 1 July 2006 with pilot testing carried out in seven provinces and the business units managed by the Tax Department. The piloting is planned to be extended to the rest of the country in 2007. Initially UNDP and later SIDA and Vietnam have given support for development of a law on value added tax which is to be implemented in 2008. The draft law has been finished and has been sent out for consideration
7.4.3
Private sector investment

	United Nations Conventions Against Corruption - Article 12 - Private sector

1. Each State Party shall take measures, in accordance with the fundamental principles of its domestic law, to prevent corruption involving the private sector, enhance accounting and auditing standards in the private sector and, where appropriate, provide effective, proportionate and dissuasive civil, administrative or criminal penalties for failure to comply with such measures.

2. Measures to achieve these ends may include, inter alia:

(a) Promoting cooperation between law enforcement agencies and relevant private entities;

(b) Promoting the development of standards and procedures designed to safeguard the integrity of relevant private entities, including codes of conduct for the correct, honourable and proper performance of the activities of business and all relevant professions and the prevention of conflicts of interest, and for the promotion of the use of good commercial practices among businesses and in the contractual relations of businesses with the State;

(c) Promoting transparency among private entities, including, where appropriate, measures regarding the identity of legal and natural persons involved in the establishment and management of corporate entities;

(d) Preventing the misuse of procedures regulating private entities, including procedures regarding subsidies and licences granted by public authorities for commercial activities;

(e) Preventing conflicts of interest by imposing restrictions, as appropriate and for a reasonable period of time, on the professional activities of former public officials or on the employment of public officials by the private sector after their resignation or retirement, where such activities or employment relate directly to the functions held or supervised by those public officials during their tenure;

(f) Ensuring that private enterprises, taking into account their structure and size, have sufficient internal auditing controls to assist in preventing and detecting acts of corruption and that the accounts and required financial statements of such private enterprises are subject to appropriate auditing and certification procedures.

3. In order to prevent corruption, each State Party shall take such measures as may be necessary, in accordance with its domestic laws and regulations regarding the maintenance of books and records, financial statement disclosures and accounting and auditing standards, to prohibit the following acts carried out for the purpose of committing any of the offences established in accordance with this Convention:

(a) The establishment of off-the-books accounts;

(b) The making of off-the-books or inadequately identified transactions;

(c) The recording of non-existent expenditure;

(d) The entry of liabilities with incorrect identification of their objects;

(e) The use of false documents; and

(f) The intentional destruction of bookkeeping documents earlier than foreseen by the law.

4. Each State Party shall disallow the tax deductibility of expenses that constitute bribes, the latter being one of the constituent elements of the offences established in accordance with articles 15 and 16 of this Convention and, where appropriate, other expenses incurred in furtherance of corrupt conduct.

United Nations Conventions Against Corruption - Article 39 - Cooperation between national authorities and the private sector

1. Each State Party shall take such measures as may be necessary to encourage, in accordance with its domestic law, cooperation between national investigating and prosecuting authorities and entities of the private sector, in particular financial institutions, relating to matters involving the commission of offences established in accordance with this Convention.

2. Each State Party shall consider encouraging its nationals and other persons with a habitual residence in its territory to report to the national investigating and prosecuting authorities the commission of an offence established in accordance with this Convention.
United Nations Conventions Against Corruption - Article 21- Bribery in the private sector

Each State Party shall consider adopting such legislative and other measures as may be necessary to establish as criminal offences, when committed intentionally in the course of economic, financial or commercial activities:

(a) The promise, offering or giving, directly or indirectly, of an undue advantage to any person who directs or works, in any capacity, for a private sector entity, for the person himself or herself or for another person, in order that he or she, in breach of his or her duties, act or refrain from acting;

(b) The solicitation or acceptance, directly or indirectly, of an undue advantage by any person who directs or works, in any capacity, for a private sector 




In order for businesses in the private sector to thrive they require predictability, i.e. they need to operate in an environment where contracts and agreements are guaranteed by the rule of law and where risks can be fairly well assessed and predicted. In societies where corruption is prevalent such an environment is often lacking. 

Although the private sector in Lao PDR acknowledges that corruption is a problem, perceived to have increased in recent years, they do not find corruption to be one of the main obstacles to doing business. According to the Lao National Chamber of Commerce and Industry (LNCCI) its members find that the main challenges are: (1) inadequate access to finance (in particular for small enterprises); and (2) a lack of market data. Lao PDR has also seen several improvements in the business environment. In particular, the process for setting up a business has been significantly simplified.

The fact that corruption is not seen as a major problem may be explained in two ways: that despite prevalence of corruption other constraints (lack of infrastructure, lack of finance, cumbersome regulations…) present greater obstacles; or that corruption actually benefits businesses, e.g. through lessening the tax burden. The reasons why businesses pay bribes to government officials was said to mainly result from a lack of rules and regulations making payments necessary in order to speed up processes. 

The adoption of the Law on Anti-corruption is seen as a positive development by the business community. There remains a perception that the law has yet to be fully implemented. Furthermore there is a need for increasing the awareness within the business community on the new law as well as on corruption in general, requiring education and dissemination. But resource limitations stand in the way, also for the LNCCI, which is making attempts to address these knowledge deficits.

Although UNCAC pays a great deal of attention to corruption in the private sector, the Lao Anti-Corruption Law only applies to corruption in the public sector. Private sector corruption is dealt with by other agencies (economic crime unit in the police, the people’s prosecutor) under the criminal code. Nonetheless, a future national strategy for combating corruption will need to include the private sector as an important stakeholder. From this perspective it is important that the role of the private sector is recognized not only as a potential ‘corruptor’ but also as a potential ‘preventor’ of corrupt activities. 

To date, progress has been made in improving the relationships between the public and the private sectors. While previous attempts at private-public dialogue have not been very successful, the Lao Business Forum was launched in March 2006 to provide a clear and stable mechanism for dialogue and information sharing among government, business and potential investors. The Forum provides the private sector with a venue to discuss various government policies, as well as the laws and regulations affecting the private sector. 

UNCAC enumerates a series of measures that can be taken to ensure accountability and integrity in corporate governance. Lao PDR still has a long way to go before such measures would become a reality. Yet, a number of regulations have already been issued and the Lao National Chamber of Commerce and Industry is becoming an increasingly vibrant organization working to promote the image of the country’s private sector. 

Although the new Law on Foreign Investment Promotion is considered a positive development, Lao PDR still has some of the most time-consuming procedures for starting a business, requiring entrepreneurs to go through a series of steps and interact with a number of different government agencies. These unnecessary steps and requirements leave too much room for interpretation and discretionary power by public officials, still creating an environment prone to corruption and rent seeking. The recently adopted domestic investment law even creates one additional step to starting a business. According to the Survey conducted in 2005 by the World bank and the ADB it takes 222 days to register a guest house, involving 26 official visits to different government departments. It takes 189 days to register a food processing company, involving 20 official visits. The government admits that the processes still take too long compared to other countries, but the Committee for Planning and Investment insists that it should now not take more than 90 days on average for a foreign investor to start a new business and that additional measures are being taken to shorten the process even further. To this end the Prime Minister issued a decree on the implementation of the Foreign Investment Promotion Law and implementing guidelines for the decree have also been drafted. These guidelines introduce the concept of the “one-stop-shop” which is now being piloted in the Saysettaha District in the capital city. 

The pilot, which was initiated in March 2006, is aimed at improving the delivery of services to the community. In the near future, the pilot will also introduce streamlined services relating to foreign investment and direct investment in addition to the current 13 services that are available through the ‘One-Door Service’. Whilst the focus of this pilot has been to improve ‘front-office’ customer service there is also a need to address the ‘back-office’ work practices of stakeholder agencies at province and district levels.  It is hoped that the pilot will lead to increased levels of transparency, predictability and accountability for the users of the services.

Overall, it remains imperative for the government to further streamline existing registration processes in order to remove unnecessary requirements. Registrants should only need to interact with one or two government agencies. The main registration body should automatically forward information from applicants to other relevant agencies. 

The fact that many licenses must be renewed every year provides additional opportunities for rent seeking. The problem of multiplication of administrative check points highlights an important problem that persists in the Lao administration, and which is the lack of institutional communication. A new initiative has now been launched by the GPAR project in collaboration with the Vientiane Municipality (see above). The government also agreed to computerize the registration of businesses and other systems.

Finally, when addressing corruption in the private sector in Lao PDR, the informal sector must not be ignored. For reasons indicated earlier in the section on revenue collection agencies (many companies try to remain informal to avoid taxes or under-declare their profits in order to stay under the contract regime) the informal sector in Lao PDR is growing. More than 60 percent of urban firms are micro-enterprises. The number of households engaged in non-farm activities has grown from 40 to 60 percent in the last five years. Most of the micro-firms surveyed by the World Band and ADB said they remained small to avoid taxation, which also confirms the statement made in the chapter on root causes that the Lao have a tradition of non-compliance with laws and regulations. 

7.4.4
Conclusions

A number of proposals and recommendations to streamline tax and customs administration, and simplify business operations have already been made in various documents and reports, including the report of the Lao Business Forum. While many of these are administrative improvements, they all have a direct impact on corruption as they tend to reduce opportunities for rent seeking or enhance transparency and accountability. These policy recommendations and reform plans and pilots will need to be taken into account when designing the Anti-Corruption Strategy.  
7.5. The agencies responsible for oversight and public accountability

The challenges related to oversight by the legislature over the executive have been addressed in the section on the National Assembly. This section will analyse the capacity and related challenges with regard to the State Audit Authority and the Ministerial Inspections, among which the Inspection of Finance merits special attention.

7.5.1
The State Audit Authority (SAA)
The State Audit Authority was established by Prime Minister Decree PM 174 on 4 August 1998 as “the highest auditing institution of Lao PDR”, reporting directly to the Prime Minister. The SAA is headed by a Chief, with the rank of Minister, appointed by the President on the advice of the Prime Minister and the endorsement of the National Assembly. 

The SAA is responsible for external audits of all public bodies – i.e. ministries and other government organizations, State enterprises, joint ventures and projects funded by the state budget or through international grants and loans - and to certify their financial records, to verify compliance with relevant laws and to examine efficiency and effectiveness. The purpose of these audits is to identify agencies’ strengths and weaknesses and to give directives for enhancing the efficiency, economy and effectiveness of their performance. The SAA can make recommendations but has no authority to suspend any illegal activities. 

The SAA currently consists of four departments: (1) the Cabinet; (2) the State Sector Audit Department; (3) the Public Investment Auditing Department (also covers auditing of development cooperation etc.); and  (4) the IT Department (not yet operational due to a lack of manpower).

The SAA is only present at the central level. A feasibility study to set up a SAA regional office in Luang Prabang was conducted in 2004. The study concluded that while it would be beneficial to the governance system in Lao PDR to have regional offices of the auditor, resources are seriously lacking and there is a need to first build up the capacity of the national level before trying to establish regional offices. 

If irregularities are found SAA reports this to the Prime Minister and SIA. In case the allegations concern senior staff directly under the supervision of the Party Central Committee then the matter is transferred to the SIA to conduct in-depth investigations. In case the allegations concern lower ranking staff the matter is usually solved internally by the ministry, either through education or disciplinary measures. In the future, a more independent SAA might be able to submit more serious cases directly to the prosecutor for further investigation and prosecution. 

SAA can decide itself on the institutions it wants to audit, but there is little flexibility, once the audit schedule has been adopted by the Prime Minister. SAA does receive reports from the public as well as from whistleblowers within the government, but this is not common. As the SAA does not have responsibility for receiving complaints these are normally passed on to SIA for further action. 

The annual report is also submitted to the Standing Committee of the National Assembly. It was reported that this annual report is increasingly being used by MPs to question ministers.

The SAA currently faces four main challenges. First, the organisation has been operating under a decree (the 1998 Decree no. 104 subsequently replaced by Decree no. 24 in 2000). A draft law has now been developed with the support of the ADB and is pending approval. Once the draft law is approved, it will also be necessary to develop implementation decrees. Second, there is currently a lack of understanding within government and amongst the broader public about the role of the SAA. Third, due to a lack of resources, the SAA is only able to audit approximately two percent of the state agencies that fall under its jurisdiction. Fourth, the SAA lacks power to enforce its recommendations. 

The lack of awareness on the role of the SAA and of the whole concept of auditing and inspection seems to be common as SIA is facing similar challenges. At the very least management/leadership at all levels of government need to be aware of and understand the role of SAA and SIA. The lack of awareness, combined with insufficient resources for these control bodies contribute to the image of a weak organisation that was created under donor pressure and survives thanks to (limited) donor support.

The lack of resources remains one of the main constraints of the auditing institution. SAA has a total of 37 staff of which only 22 are auditors. In comparison with countries in the region staffing is very low and existing capacities are weak. While SAA has a potential target group of some 1,000 budgetary units, it is only able to audit two percent of these.

Lack of prestige makes it difficult for SAA to enforce its recommendations. If organizations fail to follow its recommendations, SAA can submit a report to the Prime Minister, but it remains unclear what follow-up is given to these reports. It is expected that the new law on SAA and auditing, if properly implemented, will contribute to increasing the authority and prestige of the organization.

The SAA currently benefits from support from the ADB, through its TA 3771-LAO “Institutional Strengthening of the State Audit Organization”. The project has supported the development of legislation and auditing manuals as well as providing accounting education and training support
. In principle, support for this initiative will ceise at the end of the year, but there is pressure to continue the project, as the SAA has a crucial role to play in overseeing major investment projects such as the Nam Theun II Hydropower project
. 

Despite its weaknesses, there is no doubt that SAA should play a critical part in maintaining an environment of robust public sector accountability. Yet, with a more active National Assembly, there is a need to change the reporting lines of SSA and to bring the agency under the direct supervision of the National Assembly. 
But the role of the SAA in combating corruption needs to be clarified and enhanced. SAA lacks modern methodologies to uncover corruption and the credibility of the audit function is low. The larger public, the media and many civil servants have not yet learnt to accord the audit function the respect it deserves. 

SAA is taking a series of steps to counter this negative image. It has recently conducted some special audits (e.g. of the revenue agencies) and it is increasingly auditing foreign aided projects. But there is clearly a long way to go to develop the requisite capacity of the agency in combating corruption, particularly in systems audit, performance audit and forensic auditing. The lack of human resources poses a serious constraint. The country lacks skilled and experienced auditors and accountants. Most of the university graduates join the private sector where salaries for this kind of profession are much more attarctive. The ICT unit has not yet been staffed due to a lack of human resources. In the public sector, competent auditors who recently graduated from university face serious difficulties inspecting local authorities as they are not granted the necessary respect by the governors, mainly because of seniority principles. The lack of capacity is most problematic when it comes to investigating sectors particularly prone to corruption, such as construction contracts, forestry, mining, etc. For the same reason, the Auditor is also unable to adequately audit procurement projects.

SAA also needs to protect itself from possible capture. Already, allegations about collusion between auditors and bureaucrats to cover up irregularities persist. The low pay, poor working conditions and lack of professionalism – indeed the same issues that pervade the public service – expose auditors to temptations of corruption, or at least covering up corrupt activities and mismanagement. Furthermore, because of low salaries and lack of respect, auditors suffer from low morale. Their work is unfairly dismissed as petty and irrelevant by many, and their reports are still considered insufficiently detailed by the National Assembly for any action to be taken. 

SAA also faces institutional challenges. First, the agency is subject to budget approval by the Ministry of Finance, which is also one of its auditees; hence the perception of a lack of audit independence. It is also not unusual to see trained auditors being transferred to other positions. The auditor general thus has limited operational freedom to organize his/her agency and to train and retain his/her staff and provide the necessary incentives to ensure high performance. 

The fact that SAA reports directly to the Prime Minister also raises concerns, as the Prime Minister’s Office is also one of the auditees of SAA. Therefore, in the eyes of civil servants and the broader public, SAA is seen as being part of the executive rather than being an independent agency. The new draft law aims to bring the SAA under the direct supervision of the National Assembly. While in the Lao political system this may not mean that the agency becomes truly independent, the reform would have the advantage of the audit reports being submitted to the National Assembly, thus reaching a much broader audience then is currently the case. Today, audit reports on Government bodies are sent to the Prime Minister and the annual report is also copied to the Standing Committee of the National Assembly. Hence, there is not sufficient opportunity for the members of Parliament to obtain copies of the report, comment on it and follow up on its recommendations. Ideally, the reports of SAA should be made available to all MPs and discussed in the Economy and Finance Committee, in meetings open to the public and the media.

Currently, SAA mainly acts on the instruction of the Prime Minister. With a more vocal National assembly and an increasing number of petitions submitted to SIA, the audit and inspection bodies will need to become more proactive in their choice of target agencies. 
At a certain point in time, there have been discussions regarding a possible fusion of SAA and SIA. Given the scarcity of qualified resources, it was thought that maintaining two agencies in the Prime Minister’s Office in charge of audit and inspection was hard to justify. Both agencies not only had overlapping mandates, they were both weak, and a merger was seen to be beneficial in terms of economies of scale, creating one single but stronger agency, with more resources. 

With the merger of SIA and PCCC, those plans have now been stalled, yet the need for clarifying mandates and collaboration/coordination arrangements remains. The establishment of an Anti-corruption Co-ordination Committee, composed of representatives of the different inspection agencies has also been under consideration. These issues will be further discussed in the section on the Counter Corruption Organisation. 
7.5.2
Ministerial inspections – internal audits

The Party Control Committee (PCCC) used to be the main inspection agency in Lao PDR. But in 1998 the government established the SAA, Inspection Departments were created in each ministry in 1999 and SIA was established in May 2001. SIA investigates presumed cases of fraud, corruption or mismanagement, involving senior civil servants under direct supervision of the Party Central Committee (directors general and heads of equivalent agencies, vice ministers, ministers, governors, vice-governors and chiefs of district). Internal party affairs remain the responsibility of the PCCC but now that SIA and PCCC have been merged, that division of labour has become less evident.

Internal controls ensure that an organization’s mission, vision, objectives and targets are successfully achieved through the effective and efficient use of scarce public resources. Internal audit/inspection is regarded as the first tool of the minister to ensure effective and efficient operations, reliable reports, compliance with all laws, and the safeguarding of assets. Internal audit should thus in principle be owned by and report directly to the head of the ministry.

Internal audits are conducted by the Inspection Units. The ministerial inspections were established in 1999 to support the implementation of the Anti-corruption Decree. They have a specific responsibility for auditing compliance with existing legislation, in their respective fields of competence
 and have the authority to inspect all management issues, including financial management, of all units and projects in the ministry. However, their performance record leaves much to be desired. Lack of staff
, both in terms of quality and quantity hampers the effectiveness of the audit and inspection machinery. Most inspections are not able to respond to demand in a timely manner. Performance audits are unknown. Being under direct supervision of the minister, they are usually not able to bring mismanagement into the open
. 

Inspection Units can engage in two kinds of investigations: (1) Regular inspections (which include checking financial records, making sure that proper accounting rules have been followed, etc.; and (2) Inspections on request, usually made by staff within the ministry.

Results of investigations by the Inspection Units are submitted to the minister as well as to the Chair of the State and Party Inspection Authority (SPIA). It is the minister who decides on whether any further action needs to be taken. Most ministries do not want to make cases of corruption public. Hence,  irregularities detected by these inspections remain dealt with internally, usually through administrative measures. Very few of these investigations are handed over to the prosecutor. Only in serious cases, concerning high ranking staff, will SIA become involved. Collaboration between the ministerial inspections units and SIA is not always effective. 

The Inspection Department of the Ministry of Finance is a special case as it operates both as an internal inspection for the ministry and as a government control unit that inspects the utilization of budgets within the various state organizations/organs, including state-owned enterprises and private enterprises
. The department consists of two divisions: (1) a division that inspects financial matters of the ministries; and (2) a division responsible for inspecting public and private enterprises. The Inspection Department has 22 staff, including administrative staff. Only 12 staff are investigative officers, who typically hold bachelors degrees.

The department does not have any particular target group for its inspections. Inspections are typically initiated in response to rumours or reports of corruption or irregularities. It is the Minister of Finance who decides on which entities are to be inspected, usually in consent with the minister concerned or the provincial governor (in case of an inspection at the local level). Requests for inspection may also come from the Prime Minister. If the inspectors uncover irregularities or mismanagement the report is sent to the Minister of Finance, who decides on follow-up actions
. Nonetheless, the Inspection of Finance coordinates its activities with SIA as well as the Financial Inspection Divisions at the provincial level. The latter are mandated to inspect government bodies located in the province
 (the provincial Inspection Divisions are located within the provincial Office of Finance and should not be confused with the provincial Inspection Committees which are under the governor and which also report to SPIA). The Inspection Department also undertakes inspections on behalf of the ministerial inspection units, if requested to do so.

As is the case with all the audit and inspection bodies in Lao PDR, the Inspection of Finance lacks staff, capacity and equipment to be able to carry out its mandate. A reorganization of the department is likely to take place as part of the overall reorganization of the Ministry of Finance.

7.5.3
Conclusions

Lack of qualified audits and accountants continues to weaken the country’s accountability and integrity system and the different inspection agencies currently need to rely on each other for the accomplishment of their mandate. But capacity is also weakened because of persisting duplication and confusion in the mandates of the different inspection and audit bodies, resulting in an even less effective use of scarce resources. A functional review of the main control bodies (SAA, SIA, the Inspection of Finance and the ministerial inspection units) is required to better inform the development of the national strategy. Economies of scale would also facilitate the mobilization and coordination of technical assistance and capacity building efforts in the area of auditing, inspection and anti-corruption activities. There is no central direction or oversight of internal audit standards. There is little cooperation between internal and external audit. Both are less effective as a result.

Audits and inspections at the local level remain insufficient and the central control bodies lack staff to cover the whole country. These weaknesses put serious constraints on further implementation of the decentralization policies that the government is envisaging and poses additional questions as to why governors continue to be granted such excessive powers, in the absence of any meaningful and credible control.

7.6
The Counter Corruption Organization 

	UN Convention Against Corruption - Article 6 - Preventive anti-corruption body or bodies

1. Each State Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies, as appropriate, that prevent corruption by such means as:

(a) Implementing the policies referred to in article 5 of this Convention and, where appropriate, overseeing and coordinating the implementation of those policies;

(b) Increasing and disseminating knowledge about the prevention of corruption.

2. Each State Party shall grant the body or bodies referred to in paragraph 1 of this article the necessary independence, in accordance with the fundamental principles of its legal system, to enable the body or bodies to carry out its or their functions effectively and free from any undue influence. The necessary material resources and specialized staff, as well as the training that such staff may require to carry out their functions, should be provided.

3. Each State Party shall inform the Secretary-General of the United Nations of the name and address of the authority or authorities that may assist other States Parties in developing and implementing specific measures for the prevention of corruption.
UN Convention Against Corruption - Article 36 - Specialized authorities

Each State Party shall, in accordance with the fundamental principles of its legal system, ensure the existence of a body or bodies or persons specialized in combating corruption through law enforcement. Such body or bodies or persons shall be granted the necessary independence, in accordance with the fundamental principles of the legal system of the State Party, to be able to carry out their functions effectively and without undue influence. Such persons or staff of such body or bodies should have the appropriate training and resources to carry out their tasks. 

UN Convention Against Corruption - Article 38 - Cooperation between national authorities

Each State Party shall take such measures as may be necessary to encourage, in accordance with its domestic law, cooperation between, on the one hand, its public authorities, as well as its public officials, and, on the other hand, its authorities responsible for investigating and prosecuting criminal offences. Such cooperation may include:

(a) Informing the latter authorities, on their own initiative, where there are reasonable grounds to believe that any of the offences established in accordance with articles 15, 21 and 23 of this Convention has been committed; or

(b) Providing, upon request, to the latter authorities all necessary information.


The UNCAC requires the establishment of agencies in charge of prevention of corruption and law enforcement. Yet, according to the proceedings of the preparatory meetings, state parties may establish or use the same body to meet the requirements of both provisions. State Parties to the Convention thus will need to decide whether to establish new entities or to reform/improve existing ones, whether to grant responsibilities to a single organization or to divide responsibilities between various prevention and law enforcement institutions. It will also be necessary for State Parties to decide on the mandates and powers of these institutions, their level of autonomy, the resources they will be entitled to and the rules of engagement that will guide the interaction and collaboration between these various institutions. 

The State Inspection Authority (SIA) was created in 2000. At the latest Party Congress it was decided that SIA would be merged with the Party Central Control Committee (PCCC) under the authority of the Deputy Prime Minister. Both PCCC and SIA are respectively to be headed by a vice chairperson. The position of vice-chairperson for SIA is currently vacant. The current staffing level of SIA is 48, excluding the staff of the Provincial Inspection Committees. 

According to the anti-corruption law, SIA is part of what is called the “counter-corruption organization”, which also includes PCCC and the Provincial Inspection Committees
. The status and role of the “Counter Corruption Organization” (CCO) is defined in Chapter 7 of the Anti-corruption Law. Article 37 specifies that the CCO is a State organization that has the role of preventing and countering corruption within the country by assigning to SIA at central level and state inspection authorities at provincial level to implement [this task]. According to Article 5 and Article 37, the CCO is an independent organization that is under the supervision of the National Assembly. But Article 39 stipulates that the CCO reports to both the Prime Minister and the Standing Committee of the National Assembly (and not the National Assembly as a whole). The provincial counter-corruption agencies report to the head of the central counter-corruption agency, the provincial governor or city major, and the chairman of the provincial office of the national Assembly in the province (Article 40).  

Given the current situation, it can be assumed that the term “counter-corruption organization” under the law refers to the (merged) PCCC-SIA, under the Deputy Prime Minister as well as the Provincial Inspection Committees that exist at the provincial and district levels, which are under the supervision of the provincial and district governors and of the central PCCC-SIA. In this report, the merged PCCC-SIA will be labelled the “State and Party Inspection Authority” (SPIA), composed of SIA and the PCCC. 
While the law labels the counter-corruption organisation as “an investigation organisation” it is clear from the other articles that the CCO is also responsible for corruption prevention. The CCO thus has a mandate to combat corruption at all levels and to enhance transparency and accountability in Government. It can act on any irregularities found by SAA or the Inspection Departments or in response to an instruction from the Party Central Committee or the prime Minister or following complaints made by the public, private sector operators or state officials. To this end, SIA contains a Department of People’s Petitions, which offers a venue for the citizens and state officials people to blow the whistle
.  
The CCO is entitled to conduct inspections, but according to article 28 it should do so in coordination with concerned sectors and local administrations. This article could well undermine the authority of the CCO which should be entitled to launch an investigation with or without the consent of the concerned agency. It all depends on what the law actually means by “in coordination”: In line with the principle of “centralised democracy” this could mean that consensus has to be reached with the concerned minister before the CCO can investigate one of the high ranking officials of the ministry. 
Article 29 of the law gives some indication of the result of the inspection. If the offence is minor (not causing substantial damage) then the matter shall be referred back to the concerned organization which has the mandate and duty to educate, warn or impose disciplinary measures on the offenders. In case of a serious offence, the CCO must undertake further investigation, and when there is conclusive evidence, CCO should submit the case to the public prosecutor to consider prosecution before the court. Today, the majority of corruption cases, regardless of whether they involve minor or serious offences, are handled internally. Prosecution is the exception rather than the rule.. 
The Anti-Corruption Law does not provide for sufficient authority of the CCO (and SIA in particular). The agency does not have the authority to act in a way that is usually granted to independent anti-corruption bodies. Experiences from around the world indicate that agencies that are most successful have a mandate to address enforcement, prevention as well as education. This includes acting proactively on suspected instances of corruption, ensuring witness protection, far-reaching investigative powers (e.g. search of premises and individuals, arrest and detention, access to financial information, covert surveillance, etc.), monitoring of asset declarations as well as examining practices of government agencies and proposing changes when deemed necessary. From the anti-corruption law, it is not clear what powers the CCO effectively has.
The CCO can make recommendations but is not mandated to enforce them. In case of non-compliance, it can only inform the concerned higher authority. Similarly, in case the public prosecutor fails to prosecute within 30 days of receiving the case file, the anti-corruption body has the right to submit the case to the public prosecutor at the higher level   
The lack of authority, limited resources (many of the staff have no experience with corruption investigation) and unclear status of SIA (is it a department within the SPIA or an autonomous agency?) explain the current uncertainty as to the functioning of SIA. There is a general feeling that the whole system for detecting and fighting corruption is poorly designed and that the law (while being an improvement over the preceding anti-corruption decrees) still contains a lot of loopholes and lacuna, and implementing decrees are still missing. There is also a general feeling that SIA is not sufficiently independent and that it acts upon instruction from the higher ranking political authorities. Hence it is considered the (weaker) branch of a political body, the SPIA.

SIA thus faces an institutional problem. Nearly six years after being established, the agency remains unknown to the larger public and lacks the necessary respect of other government agencies. It does not seem to have a public relations strategy aims at making the existence and role of SIA better known to the public and to impose its authority within the administration. Last year, the Ministry of Finance commissioned a report to analyse the potential tax gap. The study was conducted by the Sida supported Tax Project. So far, the report has not been officially released; even SIA did not receive a copy of the report. 
Strategically, providing proof that big cases are effectively being prosecuted and brought before the courts will be essential to win public confidence in the fight against corruption. But so far, tangible results remain scarce.

The anti-corruption law also applies to the military and it is part of SIA’s mandate to investigate possible cases of corruption in the sector. . In practice, very few investigations are carried out by SIA in this sector and no case has ever been brought before the judiciary. Hence, this sector that is considered highly prone to corruption, has limited investigation by the body that is responsible for implementation of the anti-corruption law. It is also not clear whether the judiciary is subject to SIA’s mandate. The law applies to all civil servants. There is no explicit mentioning of the judiciary but since the latter are subject to the civil service statute, one could assume that they are also covered. Given that the justice sector is also especially prone to corruption also, they should be included in the mandate of the CCO. 

There remains a lack of awareness on the law and the role of the CCO. The law is not yet fully implemented nor is there sufficient awareness or understanding of its content within the government, the civil service and the public. Some managing directors at the provincial level were not even aware that the law had been approved. Greater efforts need to be made to explain the law and anti-corruption policies to the broader public.  

In fact, too much attention has been paid to inspections at the expense of prevention and awareness-raising. Prevention in the public service is mainly the responsibility of the PACSA. Awareness-raising consisted mainly of the distribution (passive lecture-style reading that does not allow for discussions on the views of the audience) of the law in order to ensure compliance. But international experience has shown that limiting the role of an anti-corruption body to law enforcement only is not sufficient. Since the functions of corruption prevention and awareness-raising have been included in the anti-corruption law, the CCO’s role in prevention needs to be strengthened. Conducting a people’s survey on corruption, as was done in Viet Nam recently, would allow the government to gain a better understanding of what people think about the corruption problems and directs its prevention and enforcement policies accordingly.

The biggest weakness in the current anti-corruption policy is probably the lack of coordination/communication between the various inspection, audit and law enforcement agencies. Clearly, the CCO relies on other law enforcement agencies to undertake investigations, notably the police. There is thus a need for SPIA, OSPP and the Police to agree on detailed procedures on how responsibilities in corruption cases should be divided. There is also a need to work out detailed procedures on how the different audit and inspection bodies are to collaborate with the CCO and exchange information.

	International experiences

There is no one model for the relationship with the prosecutors. In some cases, the prosecutor is mandated to intervene in all criminal proceedings initiated by any other authority. In several countries it is in fact the office of the prosecutor that has the main responsibility for combating corruption (e.g. Mongolia and Nicaragua). Provisions may be made for the anti-corruption body (when one exists) to initiate prosecution on their own or to take over cases if it is not perceived that the prosecutors are making sufficient progress on a case (e.g. Indonesia, Nigeria and Thailand).

In some countries the police have the responsibility to investigate all crimes including corruption (e.g. Lithuania). In several countries a special unit has been established within the police force to deal with investigation into cases of corruption. Again, many countries face the challenge of the police itself being implicated in corrupt activities. In these cases arrangements have usually been put in place allowing the anti-corruption body to assume responsibility for investigations being undertaken by the police.

Audit or inspection authorities usually submit suspected cases of corruption to the body responsible for corruption investigation. Also, as the special expertise and skills of the auditor is not present within the investigating body, the audit or inspection authority can be called on to support the investigation conducted by the anti-corruption body. In countries where the anti-corruption body has a coordinating role in the fight against corruption (e.g. in Indonesia) the anti-corruption body is given supervisory mandate over the audit institution. It should also be noted that in some cases, e.g. in Bulgaria, the audit authority has been given the responsibility for combating corruption.


The lack of independence of the current institutional arrangements for combating corruption is also a cause for concern. The fact that SIA has been merged with PCCC has been seen as a move towards stronger party control over the corruption investigation process. Because of the lack of confidence in the current institutional framework for combating corruption, a number of alternative solutions are being discussed, one of which is to establish a dedicated anti-corruption unit within the Office of the Supreme Peoples’ Prosecutor (OSPP)
 that would deal with all cases that do not involve party members (for party members the Party Control Committee would be responsible). Whether the creation of an anti-corruption unit in the prosecutor’s office would solve this problem remains doubtful, as this body also is under the direct influence of the party apparatus. Experiences from around the world with anti-corruption units established within the Prosecutor’s Office are also mixed. One of the main criticisms is that the prosecutor focuses on investigations and prosecution, and thus risks neglecting the very important mandate of prevention and awareness-raising. In the current situation in Lao PDR, the link between SIA and PCCC may actually be a good one, as no meaningful achievements can be made without the support of the highest levels within the party. 

However, consideration could be given to establishing a special anti-corruption unit within the OSPP, to deal with the prosecution of corruption cases; with the CCO dealing with prevention, awareness raising, coordination and investigations of strategically important cases. But in order for this to be possible much more training will be needed in both the CCO, the OSPP and the Economic Crime Unit of the police in skills such as money laundering, forensic accounting, asset tracing etc.

To conclude, the key factors for an anti-corruption body to be successful (focus, resources, financial autonomy, independence, public support, respect and moral authority…) are not equally present in Lao PDR. Analysis of the political context in Lao PDR would suggest that a single anti-corruption  is unlikely to be effective. The present structure, with division of the cases into high profile (high cadres) and low profile (other civil servants) and responsibility divided between different agencies could be more effective if there was better coordination and a clear division of responsibilities. Lower level corruption is equally damaging as higher level corruption and thus should be part of the mandate of the CCO. Unless the lower level is tackled effectively, the perception about corruption within the state will not change. The COO should also have sufficient capacity for prevention and education/awareness-raising functions. The prevention function can and should be replicated in different agencies which needs to be coordinated and monitored by the CCO. The organization should also have the high-level political backing to go after high-ranking officials.

In principle, a strong anti-corruption body should itself be incorruptible and thus subject to independent and transparent oversight. In the Lao context, that oversight is provided by the Party, which in some cases rather has the opposite effect of curtailing the anti-corruption body to prevent it from carrying out its mandate. The possibility of setting up a special anti-corruption committee in the National Assembly could be envisaged.
7.7
Civil society and people’s participation

	United nations Convention Against Corruption - Article 13 - Participation of society

1. Each State Party shall take appropriate measures, within its means and in accordance with fundamental principles of its domestic law, to promote the active participation of individuals and groups outside the public sector, such as civil society, non-governmental organizations and community-based organizations, in the prevention of and the fight against corruption and to raise public awareness regarding the existence, causes and gravity of and the threat posed by corruption.

This participation should be strengthened by such measures as:

(a) Enhancing the transparency of and promoting the contribution of the public to decision-making processes;

(b) Ensuring that the public has effective access to information;

(c) Undertaking public information activities that contribute to non-tolerance of corruption, as well as public education programmes, including school and university curricula;

(d) Respecting, promoting and protecting the freedom to seek, receive, publish and disseminate information concerning corruption. That freedom may be subject to certain restrictions, but these shall only be such as are provided for by law and are necessary:

(i) For respect of the rights or reputations of others;
For the protection of national security or ordre public or of public health or morals.

2. Each State Party shall take appropriate measures to ensure that the relevant anti-corruption bodies referred to in this Convention are known to the public and shall provide access to such bodies, where appropriate, for the reporting, including anonymously, of any incidents that may be considered to constitute an offence established in accordance with this Convention.




7.7.1
Civil society

It has frequently been argued that governments have little chance of addressing corruption unless they have the support of the population at large and that the way to build such support is through civil society organizations. Civil society, like media, is an integral part of the national integrity system. It serves the function of advocacy, awareness-raising, as well as oversight. 

In the Lao context, civil society mainly consists of the mass organizations
, some social and professional organizations, the Buddhist society and other religious organizations, the parents organizations, student organizations, the sports organizations in the villages, youth organizations etc. 

The mass organizations are part of the party machinery, and their staff are subject to the civil service statute. According to the Constitution, the mass organisations represent the voice and interests of the different sectors (Constitution Article 7). They also help to transmit Government decisions to all sectors of society. Mass organisations are represented in all government units and down to the village level. 

In order for civil society to be able to play an active and meaningful role in the fight against corruption they require a legal and regulatory framework which allows the necessary space for it to operate, including freedom of expression, freedom of association, and freedom to establish non-governmental organizations.

The Constitution actually provides citizens the right to set up associations “which are not contrary to the law”. For almost 15 years now, no steps were taken to provide such a legal framework, hence the government was able to retard implementation of this constitutional right. Nonetheless, there is no formal ban on civil society organisations and a small number of professional, cultural, community-based and social organisations have been operating, mainly involved in service delivery
. 

It is little wonder that the Lao public is ill equipped to demand high standards of integrity and accountability in public life. Lao civil society lacks the power, confidence and incentives to stand up against corrupt behavior of senior officials. The mass organizations are part of the system and thus not likely to go against the tide. Furthermore, a closed bureaucracy has stifled the voice and participation of the politically non-active citizens in society. While the development of civil society organizations in addition to the mass organizations would allow for better representation of the pluralistic interests of the people, it remains doubtful whether Lao PDR is ready for such changes. 

The Donor Round Table on Governance in 2003 was a step in the right direction, as the government announced its plans to establish a legal framework that would regulate the approval and operations of social and professional organisations. A draft decree is currently being drafted, regulating the establishment, activities and management of civil society organizations. Once the decree comes into force this should greatly facilitate the establishment of civil society organizations. Their creation will however have to be approved by government and their activities are likely to be supervised. Which institution will be responsible for monitoring the NGOs still needs to be determined; approval of local NGOs is likely to be delegated to the provinces. It is also likely that these organizations will remain focused mainly on service delivery and will not engage in advocacy activities. It is also to be expected that the effectiveness of newly formed civil society organizations will be limited in the foreseeable future due to lack of capacity and resources.

While the draft decree is certainly a move in the right direction, expectations on how this will affect the involvement of civil society in anti-corruption efforts, remain modest. Because of the political sensitivity, it is unlikely for NGOs with a specific anti-corruption mandate, will be approved in the near future.   

When developing the National Anti-corruption Strategy there will be a need to allow representatives from civil society to participate in the policy formulation debate. By promoting their involvement at the outset of the process of defining such strategy, civil society groups will be more likely to be aware of corruption issues and feel that their opinion actually matters, thus, leading to more trust and confidence in the government’s anti-corruption plans. But this includes ensuring a flow of information to the public which, so far, the Lao government has not been able to provide effectively. Nonetheless, small initiatives can help. In China for example, television programs help to spread the word about the negative effects of corruption. 

It should also be stressed that civil society is not just a passive stakeholder; NGOs are also not immune to corruption and there are numerous cases from around the world of NGOs being no more than a cover for lucrative or even illegal activities. Corruption prevention measures thus also need to address the reinforcement of the values of transparency, accountability and democracy in the NGO community. If the decree gets approved there will be a need to develop additional measures to ensure integrity in civil society (such as codes of conduct and transparent accounting and reporting guidelines). 

7.7.2
Engaging youth in the fight against corruption

The success of any strategy to combat corruption will  depend on changing perceptions of the population at large on corruption and requires that the public gives its full support to the fight against corruption. This will require a long-term approach. As the youth are the future of Lao PDR it is crucial as well as strategic to, in particular, make efforts to raise their awareness and enlist their support in the fight against corruption. Those aged below 20 make up half of the total population of Lao PDR, further highlighting the importance of taking this demographic into account when formulating an anti-corruption strategy.

Therefore one of the aims of an anti-corruption strategy should be to raise the awareness of youth on the issue of corruption, including on the recently adopted Anti-Corruption Law, and other related legislation, as well as the various institutions put in place to prevent corruption. Currently there is no knowledge of the perceptions of youth on corruption. As part of a larger perception survey it would be useful to also include youth in the sample in order to tailor awareness-raising activities to young peoples understanding of the corruption challenge.

The possibility of working through the Lao PDR Youth Union, one of the party affiliated mass organizations, should also be explored. In addition, if the draft Decree on the civil society organisations gets approved, more youth organisations could be engaged.   
In the absence of an active civil society, an alternative venue for introducing the issue of corruption, successfully explored in numerous countries including some in the region (e.g. Cambodia and Thailand), is through the school curriculum. Various aspects of national legislation, as well as governance structures in Lao PDR are currently covered under the subject of civic education. Hence, this is the most obvious, but not only subject, in which to introduce learning sessions focused on accountability, transparency and integrity. In Cambodia the issue of corruption was also introduced in language classes (in the form of stories dealing with morality and corruption related issues) as well as home economics. As civic education is only taught in secondary school other subjects, e.g. Lao language, would therefore be suitable for introducing the basic concepts already in primary school.

Consultations will need to be held with the National Research Institute for Education Sciences (NRIES), under the Ministry of Education, which oversees curriculum development for primary and secondary schools. Discussions with NRIES indicate that it would be an opportune time to introduce learning on corruption in the curriculum (under the existing topic of Civic Education) as both primary and secondary school curricula are currently being revised. Review of the primary school curriculum is currently being carried out under the Basic Education Development Plan and it is expected that the revised curriculum will be completed in 2009. Review of the secondary school curriculum is set to begin in early 2007.

Although the government is placing emphasis on raising awareness on corruption and NRIES believes it to be an important topic there are difficulties in terms of  how many issues can be introduced into the core curriculum. It will be necessary to prioritize amongst issues and NRIES will need to seek advice on what to add to the curriculum. It would therefore be useful to also engage with SIA and MoJ on curriculum development. In addition to this it may be helpful to also explore the experiences from Cambodia of introducing anti-corruption to the curriculum.

Adding corruption to the curriculum is not in itself likely to be successful in raising awareness unless teaching methods are also taken into account. It was suggested that teachers in many cases are applying outdated teaching methodologies and that changing the attitudes of teachers will be a challenge. Thus there is a need to introduce innovative and more child-centred teaching methods in primary and secondary school teaching.

Changing the attitudes of teachers should start already at teacher training college. In terms of raising the awareness of teachers on the issue of anti-corruption and how best to introduce it to the students it may be useful to explore the possibility of introducing the subject into teacher guide books. 

In terms of innovative teaching methods it may also be relevant to explore the possibility of introducing role-playing. This is something which has been done in Viet Nam where youth have been engaged in youth assemblies to discuss issues of relevance to their lives. Role playing has also been part of the initiative to raise awareness amongst youth in Thailand. This included creating student bodies within the schools to discuss various issues related to their education. Beyond role-playing, allowing students to visit the various integrity institutions to learn from their activities might be considered. In particular, study visits to the National Assembly should be considered, where students may also be invited to raise issues with the assembly members. There is currently an ongoing project funded by Finland, together with the EU and UNDP, aimed at raising awareness of students on the National Assembly.

It may also be useful to build on the lessons learned from the ongoing pilots, funded by AusAID and UNESCO, in some schools in Lao PDR which have introduced the issues of human rights and child rights and to explore the possibility of introducing similar pilots on anti-corruption.

In addition to looking at introducing concepts related to accountability, transparency and integrity in secondary school the possibility of also introducing the issue at the university level could be considered, in particular in those curricula that are related to corruption prone sectors in society. 
But for attempts to change the perception of students to be successful it will also be necessary to address problems of corruption in the education sector. It will require that teachers lead by example.

7.7.3
The media

The media is an essential part of the national integrity system, providing an awareness-raising, education as well as oversight function. Through investigative journalism media can act to uncover as well as report on cases of corruption and related wrongdoing within government. An additional important role of media is to monitor the effective delivery of services as well as to ‘watch the watchdogs’, i.e. providing oversight over the institutions responsible for investigating corruption cases. Indeed, without this institution no investigative journalism, balanced and effective public awareness campaign or anti-corruption program can succeed. 

But while building awareness, changing societal attitudes and empowering citizens to demand accountable and transparent government is a role that the media could gradually play in Lao PDR, investigative journalism to expose and track cases of corruption remains challenging. While a free media is necessary, until now, government interference, together with oppressive laws, lack of competition and social and political factors, has stifled the media. Although the climate within which the media operates has improved significantly in recent years, it still suffers from weaknesses in terms of independence, integrity and professionalism, capacity, access to information and accountability.

For many years, the Lao political system has been characterised by a culture of information hoarding, resulting in lack of transparency and consequently, an absence of accountability in governance. Progress has been made over recent years, but the pace is slow, in particular with regard to information on corruption of government officials.  
Print media and radio has the highest level of penetration in Lao PDR. Television broadcasts only reach 40 percent of Lao PDR’s territory whereas radio covers 80 percent (with the aim of covering 100 percent by 2010). National radio is broadcast in three languages (two of which are ethnic minority languages) with provincial radio stations broadcasting in additional minority languages. There are currently five daily/weekly newspapers/bulletins (two in Lao - daily, two in English - daily and one in French - weekly), all of which are state run. There are also a number of magazines, some of which are privately owned. However, they are only permitted to cover a limited number of topics, e.g. lifestyle and tourism. Efforts are currently being made to improve the quality of the print media, in particular in terms of introducing more data and improving layout and graphics.

The Lao people also have easy access to international media (radio and TV channels). Access to Internet and foreign newspapers is increasing in the capital and in the provincial cities. 

In principle there is no authorisation required for the publication of articles or the broadcasting of material. However, when the article or broadcast involves sensitive issues, such as allegations of corruption, the editor should verify that there is genuine evidence and should consult first with relevant authorities.

For media to play a crucial role in the fight against corruption it needs to operate within an enabling environment. This includes, in addition to adequate resources, sufficient editorial independence and access to the relevant information and data. Media in Lao PDR remains state controlled, with the Department of Mass Media setting the boundaries within which the media can operate. Thus the ability of the media to report on corruption will largely depend on a sincere commitment on the part of the government to exploit all available venues to further the fight against corruption.

At the Donor Round Table on Governance, the government acknowledged the importance of improving access to information: “the mass media is not only an important tool for ensuring that the people are able to participate in the cultural and political life of the country, it is also an important tool for scrutinising and holding public officials accountable for their actions”. Just recently, at the 8th party congress the outgoing President stressed the need to steadily realize the right to freedom for all ethnic people. 

According to the Anti-corruption Law (Article 6) mass media also have an obligation to participate in the prevention and countering of corruption by the timely provision of information and evidence. Article 7 also ensures protection to journalists who investigate suspected cases of corruption. The preceding anti-corruption decree (1999) still specified that journalists needed to ensure that their reporting is based on properly established facts and evidence, and does not damage the national interest. It also mentioned that “those who purposely make false reports to impute or damage state employees shall be strictly punished”. The new law does not provide any further specification that restricts how the media is to deal with corruption. The media have their own internal sense of duties and obligations. The Lao Journalist Association has established an Inspection Committee to oversee journalistic ethics and to ensure that investigative journalism is conducted with due regards of ethical standards and codes of conduct. The aim is also “to ensure that reporters gather and publish news that is important for society, the people, the Party and the Government”
. 

But to play that role effectively, the Lao media have to overcome a series of constraints. One immediate constraint is the lack of information and statistics; a problem that is particularly desperate when dealing with corruption, as the lack of empirical evidence in this report comes to show. Due to the requirement for media to provide accurate facts they depend largely on information from the courts and OSPP. Media will avoid reporting on corruption cases until a court decision has been taken. As most cases related to corruption are dealt with as internal administrative matters corruption cases rarely reach these institutions, thereby limiting the material available to the media to report on.

Lack of resources and capacity within media is also seen to be a major constraint (in particular lack of experience with investigative journalism). In part this is due to the few existing reporters having to cover a large number of subjects and sectors, thus not allowing them to specialize in any one field
. This is particularly problematic as the media is expected to not only report on the problem but to also provide readers with instructions on how to act as well as propose solutions in order to address the problem. The role of media has so far mainly been limited to supporting the dissemination of the newly adopted Law on Anti-corruption, but a few cases have been discussed in the newspapers and the pages in the Vientiane Times where the “Lao People speak up” provides a venue for people to express their opinions and mismanagement within the government. 

The capacity deficit in the media sector requires more training for journalists and media as a whole. Bilateral as well as multilateral donors have provided training for the media sector in Lao PDR. However, this support has mainly consisted of short training courses that are not likely to have any major long-term impact on capacity. This is partly a result of support not reflecting actual needs, explained in part by the fact that the government has yet to formulate a strategy for addressing deficits in the media sector.

There is a need for more journalists with bachelor’s or master’s degree level education. There is also a need for additional training in investigative reporting, in cooperation with SIA or the relevant ministry or agency as the case may be.

To conclude, while a revolution in the media sector is not to be expected in the short-term, there is an emerging generation of politicians and senior civil servants, who seem to be in favour of broader access to and sharing of information to improve the efficiency of service delivery, and enhance accountability and transparency in government.

In the meantime, several things can be done to support the implementation of the law, ranging from organizing special TV and radio shows, the preparation of commercials, publications, using applied arts etc. Publication of special press editions covering information on the damage that corruption causes the state and society and disclosing ways of countering it would also be feasible. 

As mentioned under the civil society chapter, developing and applying anti-corruption curricula for the schools and university is also possible in the short term and could focus in particular on those areas that offer specialities most prone to corruption. Anti-corruption education should become an inseparable part of the public education system, in which the media has a major role to play.

7.8
Aid and corruption 
The donor community is committed to assist the Lao government in reducing corruption and a critical mass of development partners have indicated their willingness to set the example by ensuring transparency and accountability in aid management. The World Bank, in collaboration with Sida have launched a fiduciary review of four major projects in the area of land titling, education, road construction and agricultural development
. Over the years, UNDP also adjusted its NEX (National Execution of projects) procedures to reduce management weaknesses that could trigger corrupt behaviour. 

In 2003, a survey was conducted with ODA professionals and researchers active in Laos. According to the survey results, nearly all managers indicated that corruption is a significant problem for their projects and that they are not sufficiently equipped to handle its impact; in about three quarters of projects, serious and constant irregularities occur. Projects which assigned more responsibilities and control [over funds disbursement] to local authorities were considered more vulnerable.” While most projects had pre-determined anti-corruption guidelines, donor enforcement was seen to be lacking. But the results of the survey are to be taken with some caution. While the author had hoped to garner a sample of 60 project managers, only 45 individuals were willing to accept questionnaires of which only 25 were returned.

Nonetheless, while corruption in most projects does not appear to be that alarming, there is here also a lack of information to get a better picture of the face of corruption in donor funded projects. Hence, to get a better idea of the level of integrity in aid management, donors could agree to carry out a Transparency and Accountability Survey on Official Development Assistance (ODA), which would complement the fiduciary review of four projects already launched by the World Bank, ADB and Sida. The purpose of this survey would be to collate donors’ concerns regarding corrupt practices in aid management, conduct and inventory of formal mechanisms to ensure accountability and transparency and seek to identify best practices in areas such as procurement, study tours, audit of projects and recruitment of project and program staff (amongst other). The survey would also look into the existence of internal mechanisms on how to deal with concrete corruption cases or allegations of such, the assumption being that many development partners lack clear systems and procedures to deal with specific cases. 

The survey report “Transparency and Accountability in Foreign Aid in Lao PDR” would be part of the process of developing the National Anti-Corruption Strategy. It would provide a good entry point for further discussions with the Lao government on how to harmonize and improve aid management procedures 

Since UNDP was requested by the Lao government to conduct this initial baseline study, donors see UNDP as the most appropriate agency to coordinate a coalition of interested donors that are willing to support the development of the National Anti-Corruption Strategy. But as the agency that took the initiative to support the development and implementation of the government’s “National Anti-Corruption Strategy” UNDP cannot be seen to tolerate any malpractices plaguing its project and program activities. It needs to make sure that it assesses and reviews its own way of operating.  
7.9
Special anti-corruption measures

This section will look at some specific anti-corruption measures, such as conflict of interest policies, codes of conduct and whistleblower protection. Regulations on these issues will need to be prepared as soon as possible and be part of the implementation arrangements and by-laws needed to effectively implement the anti-corruption law. This section therefore provides some recommendations that can guide that process. Codes of conduct/ethics are not addressed in this section, as the topic was already covered under section 7.2. (the Executive government and system of public sector management).
7.9.1
Conflict of interest policies

	United Nations Convention against Corruption - Article 7 - On the public sector:

…

4. Each State Party shall, in accordance with the fundamental principles of its domestic law, endeavour to adopt, maintain and strengthen systems that promote transparency and prevent conflicts of interest
United Nations Convention against Corruption – article 8 – Codes of conduct of public officials 

…

5. Each State Party shall endeavour, where appropriate and in accordance with the fundamental principles of its domestic law, to establish measures and systems requiring public officials to make declarations to appropriate authorities regarding, inter alia, their outside activities, employment, investments, assets and substantial gifts or benefits from which a conflict of interest may result with respect to their functions as public officials.




Under the rule of law, people expect and demand that public officials manage their interests and discharge their duty in an open and impartial manner. They expect the official’s private interests not to compromise the way the official discharges his or her public duty. A conflict of interest is exactly what the term implies: a conflict between a person’s interests as a public servant and his or her interests as a private person. A conflict of interest may compromise the integrity of the official and improperly influence the decisions he or she makes.
In Lao PDR, where the lines between state and party, National Assembly and government, public official and entrepreneur are not always very clear, conflict of interests are common. Many civil servants provide assistance/advice/facilitation to family and relatives on how to run their businesses. Conflicts of interest are also common in the military and in the judiciary. In the medical sector, doctors often have a private practice, besides their public office. Teachers and civil servants provide private tutoring after working hours. 

But not all these activities are illegal. Medical staff are allowed to open a private clinic. Public servants are allowed to teach after working hours. There is nothing wrong with the spouse of a minister having his or her private business. It is only when potential malicious conflicts of interests of public officials are inadequately managed that citizens’ trust in public institutions gets weakened. While a conflict of interest is not ipso facto corruption, there is an increasing recognition that conflicts between the private interests and public duties of public officials, if not managed, can result in corruption. The immediate objective should be to maintain the integrity of official policy and administrative decisions and of public management in general, recognizing that an unresolved conflict of interest may result in abuse of public office.

Conflict of interest today in Lao PDR is not considered a major concern. This is not unusual. Perceptions on what constitutes acceptable and non-acceptable conflicts of interest change over time. A certain act that may have been acceptable ten years ago may no longer be acceptable today. But rules and regulations need to adapt to the rapidly changing public sector environment. The implementation of the Anti-Corruption law provides an opportunity to address the issue, through a well-planned process of awareness raising on conflict of interest policies, training, and regular review of procedures. 

A balance needs to be found. An approach to controlling the exercise of private interests that is too restrictive may conflict with other rights, may be unworkable or counter-productive in practice or may deter some people from seeking public office at all. It is therefore important to manage conflicts of interest appropriately, and to intervene only where there are unacceptable situations that pose a clear risk to the integrity of public organizations and public officials. Hence, regulations need to make sure that effective procedures are deployed for the identification, disclosure, management and resolution of conflict-of-interest situations. Equally important is the establishment of a system to handle the declarations appropriately. Appropriate external and internal accountability mechanisms, and management approaches - including sanctions - will be needed to ensure that public officials take personal responsibility for complying with both the letter and the spirit of such standards. There may also be a need for the regulations to address potential problems of conflict of interest for retired civil servants. 

Conflict of interest policies cannot be separated from codes of conduct and asset declaration policies. A robust system of declaration of interest by public officials also involves the declaration of financial interests, including shareholding in companies. For elected officials and politicians, the public generally expects their financial interests to be transparent, but this is currently certainly not yet the case in Lao PDR. 

Experiences in other countries have shown that conflict of interest policies are rarely effective if not developed through a participative process that involves representatives form the civil service. Materials prepared by the OECD on this issue can be used as they are readily available. These training packages, adapted to the Lao context, should become part of the overall training packages for the civil service.

Hence, it would not be recommended to simply approve a decree regulating conflict of interests in the public service. A phased approach is needed which would include the following steps:

· Finalize the code of conduct setting out the Government’s commitment to ethical practices and the management’s expectations of ethical behavior of its staff;

· Organize workshops on the draft code with the largest possible group of civil servants; 

· Develop clear guidelines with examples of what constitutes conflict of interest and the procedures governing the declarations;

· Training and education to ensure that the officers understand the issues and follow the procedures;

· Identification of the body responsible for overseeing the implementation of the conflict of interest policies and regulations. Managing conflict of interests should be the responsibility of each department/agency;

· Designation and training of ethics officers in the ministries to ensure that staff follow the rules, and coach and advise the staff as to how they should deal with situations involving conflict of interest; and

· Effective disciplinary actions in cases of non-compliance.

7.9.2
Asset declarations

	United Nations Convention against Corruption – article 8 – Codes of conduct of public officials 

…

5. Each State Party shall endeavour, where appropriate and in accordance with the fundamental principles of its domestic law, to establish measures and systems requiring public officials to make declarations to appropriate authorities regarding, inter alia, their outside activities, employment, investments, assets and substantial gifts or benefits from which a conflict of interest may result with respect to their functions as public officials.




Article 26 (on property declaration) of the Ant-corruption Law specifies that “[b]efore or after receiving position, power, or duty, the person who has position, power, and duty as provided in Article 8 of this law must declare his or her own property and debts, and that of [the person’s] own husband or wife and children who are under his or her charge accurately, faithfully, and honestly and must be accountable under the law for the contents of the declaration. The article adds that “the government will issue detailed regulations on the declaration of property and debt”. These are currently being drafted. 
Asset declarations are not new in Lao PDR. Currently, the senior ranks of the government and the party cadres submit a declaration of assets to the Party’s Central Committee on Organisation. But the current system of disclosure of officials’ assets does not operate effectively as a deterrent against enrichment by corrupt means, as there is no effective monitoring or transparency. Anecdotal evidence suggests that high level officials do not systematically submit their declarations. There is also no verification of the declarations and assets that are under the name of spouses and children are rarely if ever declared. Declarations are only inspected in the event of a query or investigation into the official’s conduct. There is also a cultural aspect that needs to be taken into account. In Lao PDR, money is rarely deposited into the banks; it is rather invested in informal businesses or kept at home; hence unjustified increases in wealth are not always easily detectable. 
The following are some guiding principles and additional questions that need to be taken into account when discussing asset declaration policies and future regulations.

· Who will the policies apply to? What categories of civil servants and politicians will be required to declare their assets (all or only a selection of public officials)? Will the asset declaration policy also apply to civil servants employed in corruption prone sectors
? 

· What needs to be declared? 

· How often should asset declarations be made? When taking and leaving office or on a regular basis? If done on a regular basis, is the capacity there to monitor the declarations? Or will they only be analysed in the case of an investigation? 
· Which organisation will be collecting and monitoring these declarations? Is the capacity there to do that? This raises additional questions regarding logistics, security and privacy issues, as well as neutrality. Some countries have a special commission to handle this. Others assign this responsibility to the Anti-Corruption body, or the Auditor general, or the Public Service Commission and the Parliament (or a special commission in the parliament). 
· What will be the sanctions/consequences in case of a breach of the law/regulations?

· Who can have access to these declarations? Are all or some of them made available to the public and how?

There is no doubt that income and assets disclosure can be a very effective anti-corruption mechanism. But for it to be truly effective, it requires regulations, resources, logistics, political will, awareness raising and strong oversight and firm commitment to impose sanctions in case of non-compliance. Too often, countries adopt regulations that are not implemented, simply because the magnitude of the efforts (e.g. asset declarations for all civil servants) is such that no positive outcome can be expected; i.e. the system is deliberately set up for failure.  

As mentioned above, it is also important to note that income and assets disclosure systematically go hand in hand with conflict of interest policies. It is indeed (among others) through the declarations that the latter can be detected and avoided - and through the latter that illegal enrichment etc. can be more easily prevented and prosecuted. 

To conclude this section on asset declarations, it is useful to highlight some of the findings of a World Bank study
 on the situation in 42 countries, analyzing the impact of asset declaration laws on the countries’ levels of corruption. In summary, the study revealed the following:

1. Whether the obligation to declare assets was backed by a constitutional provision or not appeared to be of little significance, in other words, such a constitutional provisions did not translate into reduced levels of corruption. 

2. The study also found that those countries with a longer tradition of asset declarations had significantly lower corruption than countries with newer laws.

3. In about half the sample countries, asset disclosure was required for all public officials, yet the difference in corruption levels was not significant compared to countries that only required declarations for high level officials. In other words, the decision to have all public servants declare their assets does not translate into lower levels of corruption. 

4. Countries that effectively verify the asset declarations have significantly lower levels of corruption than countries where there is no such verification of asset declarations.

5. But most importantly, the study also found that there is a direct correlation between lower levels of corruption and public access to the asset declarations. Countries that provide public access to the asset declarations of public officials had significantly lower levels of corruption than the group that restricted such public access. 

7.9.3
Whistleblower protection

	United Nations Convention against Corruption – article 8 – Codes of conduct of public officials 

…

4. Each State Party shall also consider, in accordance with the fundamental principles of its domestic law, establishing measures and systems to facilitate the reporting by public officials of acts of corruption to appropriate authorities, when such acts come to their notice in the performance of their functions. 

United Nations Convention against Corruption - Article 32 - Protection of witnesses, experts and victims

1. Each State Party shall take appropriate measures in accordance with its domestic legal system and within its means to provide effective protection from potential retaliation or intimidation for witnesses and experts who give testimony concerning offences established in accordance with this Convention and, as appropriate, for their relatives and other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include, inter alia, without prejudice to the rights of the defendant, including the right to due process:

(a) Establishing procedures for the physical protection of such persons, such as, to the extent necessary and feasible, relocating them and permitting, where appropriate, non-disclosure or limitations on the disclosure of information concerning the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witnesses and experts to give testimony in a manner that ensures the safety of such persons, such as permitting testimony to be given through the use of communications technology such as video or other adequate means.

3. States Parties shall consider entering into agreements or arrangements with other States for the relocation of persons referred to in paragraph 1 of this article.

4. The provisions of this article shall also apply to victims insofar as they are witnesses.

5. Each State Party shall, subject to its domestic law, enable the views and concerns of victims to be presented and considered at appropriate stages of criminal proceedings against offenders in a manner not prejudicial to the rights of the defence.

United Nations Convention against Corruption - Article 33 - Protection of reporting persons

Each State Party shall consider incorporating into its domestic legal system appropriate measures to provide protection against any unjustified treatment for any person who reports in good faith and on reasonable grounds to the competent authorities any facts concerning offences established in accordance with this Convention.



Whistleblowing is not part of the Lao culture. The Lao not only try to avoid confrontation and problems, the disclosure of organizational corruption by people internal to the organization was also long regarded as an act of betrayal. The risk of being fired or subjected to other forms of retribution thus discouraged such reporting. It was only in the 1980s that the necessity of whistleblower protection systems became recognized. The importance of whistleblower and witness protection was again emphasized at the 11th International Anti-Corruption Conference held in Seoul in May 2003.

An effective internal disclosure system encourages staff to make disclosures to provide for an early warning system for problems related to the management and operations of an organization. These problems can be related to unintentional misjudgments, mistakes, delays etc. but also intentional problems due to misconduct or corruption. The latter are of course the most sensitive cases as they involve branding someone else as malicious or corrupt. 

Because of existing levels of impunity, the vast majority of public servants are reluctant to blow the whistle. What conditions would be needed to alter that culture? Whistleblowing requires the following three, universally accepted prerequisites:

1. Staff must be confident that they will be protected if they blow the whistle - that they will have a good chance of surviving the experience in terms of their employment and legal liability;

2. Staff must believe that blowing the whistle will serve some good purpose - that appropriate action will be taken by the agency; and 

3. Staff must be aware that they can make such a disclosure and what procedures there are to follow (to whom, how, what information should be provided, etc.).

Effective achievement of these prerequisites for whistleblowing requires both management commitment and an effective whistleblower protection law. Whistleblower protection is guaranteed by the Anti-Corruption Law in its article Article 7: “Officials who conduct counter-corruption operations, as well as those who participate in such operations such as: people who report, information providers, injured persons, witnesses, [and] experts, shall be protected from revenge, or threat to their life, health, freedom, honour, reputation, and property”. Article 44 adds “Individuals or organisations with outstanding performance in the implementation of this law, particularly those that provide cooperation and information on corruption, will receive the protection of security, rewards, and other policies as appropriate”.

Whereas the article on asset declaration specifies that special regulations are needed, this article does not specify the need for additional by-laws. These by-laws are clearly necessary. 

Awareness-raising and education campaigns must instill the message that reporting corruption is a public duty. But potential informants may remain reluctant to do so as they fear revenge. Witness protection has to be taken very seriously in particular in environments where law enforcement is weak and impunity rampant. Therefore, anonymity and confidentiality are crucial preconditions for many people to act. There are diverging opinions as to whether a complaint can be anonymous or not. In Lao PDR, complaints made to SIA should not be made anonymously. However, if the information contained in an anonymous letter sent to the inspection bodies is sufficiently serious and contains sufficiently verifiable facts, then the complaint will still be looked into. Hence, detailed regulations will be needed on how the government plans to operationalize this whistleblower protection and what resources it is willing to dedicate. 







� 	The Chinese Communist Party disciplined more than 115,000 members for corruption and related violations last year and turned more than 15,000 of them over to the courts for prosecution, the government reported Tuesday (Cody, E., China Cracks down on Corruption, Washington Post, 15 February 2006).


� 	Data and figures obtained from the draft Public Expenditure Review, the Socio-Economic development Plan and the reports delivered at the 8th Party Congress and the latest Population Census. 


� 	In the 1993 index Laos was ranked 141 out of 173 countries.  	 


� 	In 1995 83 percent of the population lived in rural areas – 1995 Census data


� 	Pre-final draft projections for 2005 estimate that 31% of the population live in poverty - Lao PDR Poverty Assessment Report – June 2006


� 	In the previous legislature there were 109 members, of which 25 were women


� 	While the state structure in Laos at central level is quite similar to Vietnam, differences are more apparent at the local level. In Lao PDR, the state representatives at provincial and district level, the governor and the district chief, also hold the position of secretary general of the local party committee. In Vietnam, these positions are separate.


� 	Instruction 01, issued by the Prime Minister (11 March 2000) and subsequent regulations issued by the President of the State Planning Committee and the Minister of Finance.


� 	McIntyre, A., Institutions and the Political Economy of Corruption in developing Countries, Discussion paper presented the workshop on Corruption, Stanford University, 2003) and Rock, M. and Bonnet, H., The comparative Politics of Corruption: Accounting for the East Asian Paradox in Empirical Studies of Corruption, Growth and Investment, World Development, 2004, Vol. 32, nr 6, pp. 999-1017. See also “East Asia Decentralises, Making Local Government Work, World Bank, 2005)  


� 	Stewart-Fox, M., The political culture of corruption in Lao PDR, Asian Studies Review, March 2006, Vol. 30, 


� 	Statements made at the 8th Party Congress indicate that strict disciplinary measures have been imposed through legal process on the cadres, including high ranking officials who have violated the laws, abused administrative power and committed corruption. But despite these reports, it would seem that hardly any corruption case involving political cadres has been brought before the courts. 


� 	Lang, C. & Shoemaker, B., Creating poverty in Laos, The Asian Development Bank and Industrial Three Plantations, A World Rainforest Movement Briefing Paper, April 2006.  


� 	Keuleers, P., Laos – Country Perception of Corruption, UNDP Sub-Regional Resource facility, Bangkok, 2004. 


� 	The definition matches the commonly agreed upon definition of corruption that it involves “the misuse of entrusted power for private benefit”. But in many national systems, entrusted power is considered to involve “the behavior on the part of office holders in the public and private sectors, in which they improperly and unlawfully enrich themselves and/or those close to them, or induce others to do so, by misusing the position in which they are placed." The UNCAC also covers both public and private sector corruption (see also comparative table in Annex 2). The Lao Anti-Corruption Law focuses on the public sector.  


� 	Any individual or organisation that violates this law, and thereby causes damage to the interests of the State and society or the rights and interests of citizens, shall be subject to educational or disciplinary measures as provided in Articles 32 and 33 of this law or to penal measures depending on the gravity of the offence, including [having to pay] compensation for the damage caused by such person (article 45).


� 	In Asia so far China, Mongolia, Sri Lanka, Indonesia, Philippines, New Zealand and Australia have ratified it.


� 	Australia, Bangladesh, Cambodia, China, Cook Islands, Fiji, Hong Kong (China), India, Indonesia, Japan, Kazakhstan, Kyrgyzstan, Malaysia, Mongolia, Nepal, Palau, PNG, Pakistan, Philippines, Republic of Korea, Samoa, Singapore, Sri Lanka, Thailand, Vanuatu, Vietnam. 


� 	The actual number and salary details of contract staff is not known as Ministries and Provinces manage these details and do not report them to the Public Administration and Civil Service Authority (PACSA), PMO.


� 	Public Expenditure Review 2006, Draft.  


� 	In 1959, when the anti-corruption strategy was launched, GNP per capita in Singapore was only US$ 443. 38 years later that figure had grown by more than 11 % annually, mainly due to gains in revenue and productivity that resulted from the anti-corruption policy and from rapid growth-oriented development policies, including high investments in human development. By 1994, the public sector wages ranked among the highest in the world, nearing private sector wage levels.


� 	Much of this section is based on information obtained from the Draft 2006 Expenditure Review Report. 


� 	E.g. the Science, Technology and Environment Agency (STEA) has responsibility for ensuring that factories and businesses comply with the Law on the Environment.   


� 	“Corruption has serious implications for the dignity of the civil service and therefore it must be solved carefully and on a case by case approach” (Background paper for the Round Table on Governance).


� 	Stuart-Fox, M., The political culture of corruption in Lao PDR, Asian Studies Review, March 2006, Vol. 30, p. 70


� 	The mission was not able to meet with the Police Department.  


� 	Prime Minister Decree No. 95 on Government Procurement of Goods, Construction, Repairs and Services dated 12 December 1999


� 	In the view of the Inspection Department of the Ministry of Finance the sectors most prone to corruption are state and private enterprises and the tax and customs sector.


� 	Lao PDR: Reducing Investment Climate Constraints to Higher Growth, ADB, World Bank and Government of Lao PDR, 2006. 


� 	Cumbersome regulations and procedures result in higher “time tax” (i.e. time spend to deal with cumbersome and timeconsuming procedures). The interpretation of laws may vary from province to province. 


� 	Anecdotic evidence provides examples of businesses operating under the contract system, mentioned above, paying US$200 per month in tax while making tens of thousands US$ a month.


� 	In 2004 also, the Ministry of Finance had made a similar proposal to the government but the proposal was rejected.   


� 	In Luang Namtha, the provincial authorities had agreed with a Chinese company to build a customs warehouse at the border checkpoint that will have extremely high service charges (Lao Business Forum, 2006).


� 	Discretionary decision-making was also witnessed with regard to the implementation of Articles 37 and Article 38 of the new Tax Law mentioned above, which identify which business expenses are tax-deductible and which are not. Participants at the Lao Business Forum noted that the Law is vague, leaving room for negotiation and discretionary decision-making by tax officers, creating new opportunities for rent-seeking.


� 	There are even rumours that some tax and customs officers pay for their recruitment.





� 	The ADB is also supporting the MOF on Internal Audit policies and procedures.


� 	One of the conditionalities set by the World Bank for the Nam Theun II dam was that an Audit Peer Review be carried out in 2006 and in 2009. The Auditor-General’s Office in New Zealand has been selected to work with SAA on this, a significant reason why further support to the SAA is indispensable. There is no agreement yet with the Auditor General on the peer review.  


� 	For example, the Tax Department has a mandate to audit business compliance with tax legislation. The Customs Department has the mandate to audit import/export activities. The Department of Public Administration and Civil Service monitors the implementation of the Civil Service Regulations. 


� 	For example, the Inspection Unit in the MoJ consists of around 10 staff. Most of them are lawyers with only limited capacity with regard to auditing and accounting. 


� 	Given the lack of independence of the inspection units, there have been discussions on bringing the inspection units under direct supervision of PCCC/SIA, an idea that most ministers would probably not endorse.


� 	On average the department inspects some 10 enterprises per year. When irregularities are uncovered the Inspection Department makes efforts to get enterprises to pay their dues or return funds that have been misappropriated, rather than to report the case to the prosecutors.


� 	The Inspection department does not have the authority to send the report directly to SIA or to the prosecutor.


� 	The Inspection Department receives the financial inspection reports from the provincial Inspection Divisions which are summarized and submitted to SIA. On average the provincial FIUs have 10 staff, although in smaller provinces they may have around 5 staff. In the view of the Inspection Department this is sufficient. 





� 	The Control Committees at the district level do not have a mandate to investigate allegations of corruption. This responsibility belongs to the provincial level. The provincial Inspection Committees are competent to investigate allegations that involve lower ranking officials. In reality, investigation of such cases usually involved the creation of an ad hoc committee composed of representatives from different provincial offices. If the case involves one of the higher raking officials under the supervision of the central party, then the case will be submitted to the SIA.      


� 	E.g., in 2001-2002, more than 340 letters were sent by concerned citizens to the SIA, complaining about cases of corruption. By 2005-2005 this number had increased to 408.  


� 	Proposed in the Legal Sector Master Plan – 2006 – 2020.  





� 	The Lao Front for National Reconstruction, the Lao Trade Union, the Youth Union and the Lao Women’s Union. None of these are currently actively engaged in the fight against corruption.


� 	E.g. the Foundation for the Promotion of Education, the Foundation for the Promotion of Culture, the Sports Union and various Cultural Clubs etc.


� 	See � HYPERLINK "http://ww1.transparency.org/toolkits/2004/dnld/integrating_AC_into_school.pdf" ��http://ww1.transparency.org/toolkits/2004/dnld/integrating_AC_into_school.pdf�. 


� 	See for example: “Playing with figures hampers national development” (Vientiane Times 5-8 April 2002) on the falsification of official figures provided by government officials.


� 	One way to free up the time of journalists would be to strengthen public relations departments within the various ministries


� 	The report should be ready by March 2007.  


� 	In the Republic of South-Korea, ranks 5 to 9 of the civil service are not obliged to file an asset declaration, except for civil servants employed in the tax, customs and procurement services. All candidates for elections are also required to file asset declarations. For Laos there are no surveys available on sectors or Ministries particularly vulnerable to corruption, but one can rely on anecdotal evidence to identify the most problematic areas. Petty corruption seems to be rampant in all government services, from the granting of licences and official documents, to provision of electricity, to tax assessment and collection. But clearly, the judiciary and the tax and customs and procurement officers should be included in the target group for asset declarations. 


 


� 	Mukherjee R. & Goksekus O., Asset declaration laws. Do they prevent corruption?  2006.
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