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Introduction – Background and Purpose of Mission

The objective of this first of three planned missions, which was undertaken by the UNDP Senior Policy Adviser on Public Administration Reform, was to build consensus behind, and shape the thrust of the assessment approach, and to chart out the policy and programming implications that will depend on the assessment results. The second mission, to take a number of weeks, will consist of consultants specialised in capacity assessment who will undertake a horizontal assessment of the accountability institutions in Malawi.  A third mission will allow the Government of Malawi, the donor community, and UNDP to engage in a dialogue on the results and recommendations of the assessment and elaborate a strategy and framework for support. On the first mission, the Senior Policy Adviser was joined by the Programme Analyst for Governance in UNDP Malawi, and, during the second half of the mission, by the Policy Adviser for Public Administration from UNDP’s Regional Service Centre in Johannesburg.  
These missions come at the request of the Forum for Constitutional Bodies.  The timing of the missions coincides with a Constitutional Review that may provide the opportunity to include reforms of these bodies in its recommendations to the National Assembly.  It also takes advantage of the opportunity provided by the President’s declaration of “zero tolerance” for corruption.  Immediately following his elections the Anti-Corruption Bureau (ACB), which had hitherto suffered from a reputation of being the political tool of the former president rather than a non-partisan body, embarked on some high level cases that suggested that it had been given a level of independence it had not enjoyed so far. At the same time, serious political risks include a continuing crisis in the national assembly that may make passage of constitutional reforms difficult.  Indeed, the ACB is now once again suspected of reverting partisan behaviour.
More fundamentally, since 1994 Malawi has tended increasingly towards the habits of a patrimonial state, whose symptoms are an erosion of the professionalism of the public service and a blurring of the boundary between political interests and administrative probity, policy incoherence, and worsening corruption.  Strengthening the capacity of the accountability institutions should therefore provide a critical brake on these trends.  Building a sense among Malawians that checks on political power exist, and that the mechanisms against the misuse of power that exist in the Constitution, even if weak, are accessible and can be begin to be effective, begins to build the political space for a more democratic discourse, and room for stronger a less politicized leadership to emerge in the public administration.
In the context of direct budget support and possibly increased levels of development assistance, the importance of strong accountability increases.  At the same time, it has become increasingly evident that a number of difficult challenges face these institutions, and they have realized that the common challenges are best faced jointly. Finally, Malawi is the in the process of finalizing its Growth and Development Strategy (MGDS) which establishes the country’s policy framework for the next five years, and a framework for donor assistance.  Inherent in this framework is the need for accountability, although the present mission was not able to review the draft.  The next mission will need to ensure that recommendations for the assessment align with this framework.  
Accountability Institutions – Identity, Common Challenges, Interrelationships

The first objective of the first mission was to define the list of possible institutions within the scope of the assessment.  The mission concludes that the seven institutions constitute an appropriate core group of institutions. Six of these are comprised in the Forum for Constitutional Bodies. The most critical institutions in the Forum for accountability are the Ombudsman’s Office, the Human Rights Commission and the Anti-Corruption Bureau, as is the Malawi Electoral Commission
.  The Law Commission is less an instrument of accountability, but is critical to the enquiry not only because of its leadership role in the Forum and its management of the Constitutional Review process, but also because recently it may have shown political independence and courage in ensuring the rules of parliamentary procedure
.  The Inspectorate of Prisons enjoys less independence in practice that the other institutions, and is likely to be among the weakest. The seventh is the Auditor General’s office, which should also be included as a core body in the scope of the study.
  This last has not so far been joined with the other six, and the mission was not able to consult with the Forum on its inclusion as a core body in the assessment.  The next mission will need to gain the assent of the member institutions of the Forum.
In addition to these core institutions, the capacity assessment will also need to look, in less detail, at those bodies on which the accountability institutions depend for effectiveness.  These are the Director of Public Prosecutions, the Judiciary, the National Assembly and its committee system, and the Ministry of Justice and Human Rights.  Finally, civil society and particularly the media play a critical role.

Over the past several years, the institutions in the Forum are being supported jointly by two different projects.  The first is the Democracy Consolidation Project (DCP), supported by UNDP, NORAD and Sida, whose first phase supported several of the institutions that now make up the Forum and whose second phase, now under way, focus more broadly on civil society empowerment and human rights.  The DCP is also tasked with producing the annual Malawi State of Governance Report.  The second is the Body of Case Handling Institutions (BCHI), supported by DANIDA and DfID through the Danish Institute for Human Rights, that supports 16 case handling institutions, including three members of the Forum, the ACB, the Human Rights Commission, and the Office of the Ombudsman.  The project takes a function based approach, supporting with technical assistance and training those institutions with the ability to receive and make decisions on complaints pertaining to the public sector, with the objective of supporting their capacity to fulfil the targeted function.   
Common challenges
The Forum had conducted a number of meetings that resulted in agreement on a series of common challenges.
  During the mission, during a further meeting of the Technical Committee of the Forum for Constitutional Bodies, these common challenges were re-examined.  These will all need to be reviewed and understood in greater depth through the capacity assessment.  The common challenges listed by the Technical Committee are listed here as they are in the Technical Committee Report, and elaborated based on the discussions during the meeting and during separate interviews:

· Inadequate funding – while all (both the members of the Forum and the members of the donors community interviewed) agree that the sector as a whole is seriously under funded, the Forum was asked to be more specific about what it meant exactly.  At the same time, some institutions are better off than others.  For example, the ACB’s budget for 2007 appears to be fully funded by donor funds.  More problematic is the question whether this budget properly reflects actual need, something that some donors doubted.  (For example, the Ombudsman’s Office representative indicated their budget was covered by a combination of donor and government funds, but it is likely that what was being referred to was the actual costs that did not cover the costs of the entirety of posts, many of which remain unfilled.)  The following were the most important dimensions raised by the workshop and in individual interviews:
· Salaries inadequate to attract qualified staff – while salaries in these institutions are more generous than in the civil service, they are nevertheless inadequate to attract and retain qualified candidates.  Donor are providing the ACB with funds are used to supplement salaries directly, and in almost all institutions donor funds are used to pay for positions within the institutions official pay scale.  However many posts at the more senior level remain unfilled.  The number of lawyers and accountants is very small in Malawi (for example, the former reportedly numbering a few hundred at most,) so the problem is not solely one of salaries.  Nevertheless, even at the lower grades (investigators in the ACB for example) posts remain unfilled.
· Funding allocations not related to need and lack of transparency – rather than base its contribution to each institution’s budget based on need, or strategic importance, the Treasury apparently sets an arbitrary ceiling on what the institution’s budget should be.  This can vary from year to year, it was reported.  In addition, the fact that a number of institutions receive some form of salary supplementation, combined with the fact that neither the institutions nor the donors are particularly open about the details of these supplements, leads to an unhealthy lack of transparency or strategic management in the use of resources.  

· Unreliability – While salaries are paid on time, the operational budget is often not covered by the Treasury in any predictable manner.  Transfers from the Treasury are made unpredictably and in insufficient amounts (the result, it is argued, of the cash budget system that is operational in Malawi).  This makes it very difficult prosecute investigations.
· Consequent lack of independence – Because funding for operations depends on the Treasury, this seriously diminishes the accountability institutions’ independence from the executive.
· Inadequate Legislative framework

· All institutions complained they lacked appropriate ‘teeth’.  While the ACB does have the power to prosecute (so this is probably not as much an issue for them) the other institutions do not. The Ombudsman can direct the relevant office to act, but does not follow up (although it is unclear whether it lacks the power to do so or the ability) and the Human Rights Commission merely investigates and recommends action.  In general, the institutions noted that they lacked adequate enforcement measures.

· All institutions also complained of overlapping mandates.  In many cases these have been resolved temporarily through informal agreements or acts of parliament (e.g. limiting the Ombudsman’s jurisdiction to cases of ‘maladministration’).  However, lack of clarity still remains.  In some cases conflicting jurisdictions lead to conflicts; and it creates the possibility for complainants to submit a complaint in multiple fora.
· Lack of timely action on Reports

· While it may be true that the Constitutional Bodies could benefit from greater powers to enforce their findings, the bigger issue may be the incapacity or unwillingness of other responsible bodies to act.  Of particular concern are the Committees of the National Assembly.  The Committee system in Malawi is reportedly very weak, and fails to act on recommendations of the Constitutional Bodies.  

· The Forum proposed that there be a dedicated committee of the National Assembly for the Constitutional Bodies.  This may not, in itself, solve the problem of lack of capacity, of course, but in combination with reform and capacity development might expedite the response.  The solution should be looked at more closely during the Capacity Assessment.
· Lack of uniform terms and conditions of service

· All bodies represented at the Forum complained that lack of uniform terms and conditions of employment, particularly as a result of different levels of donor top-ups, created a situation in which institutions with less attractive terms found it difficult to retain staff.  Bodies agreed that the accountability system as a whole needed to be able to strategically allocate available human resources to maximise its effectiveness, and this requires uniform conditions and transparency.
· Lack of knowledge on the part of Government of the roles and responsibilities of accountability institutions

· The Forum agreed that neither the executive nor, more worryingly, the National Assembly, seemed to either understand or properly value the role of accountability institutions.  This failure is obviously partly responsible for the lack of responsiveness to the reports and recommendations of the institutions.  

· “Negative mindset” towards Constitutional bodies of governance – lack of proper public outreach

· On the obverse side of the point above, civil society and the public also seemed to have scant understanding or appreciation of either the role played by the accountability institutions or of the opportunities available to all to use these institutions as a tool for holding the Government accountable.   None of the institutions had done much public outreach.  Nevertheless, somewhat contradicting this point, most institutions were already receiving more complaints than they could handle.  The Ombudsman’s office, for example, reports receiving some 1,500 complaints a year.  Similarly, the recent Capacity Assessment of the ACB found that it was trying to manage an unrealistic case load.  The role that civil society is now playing in the accountability system and how this can be improved will need to be addressed in the Capacity Assessment.
· Capacity constraints

· This was taken to mean human capacity.  All institutions reported being understaffed, with many having unfilled positions.  At the senior levels, there is a severe shortage of qualified lawyers and accountants.  (This is a challenge for all government institutions and the private sector.  Reportedly, there are no more than 300 lawyers in the country, and qualified accountants a similarly scarce.)
  However, even at the mid levels there are too few investigators, for example.  
Beyond the challenges listed by the Technical Committee, interviews with a broader range of stakeholders, including the donor community and members of government as well as staff in the Country Office, also revealed the following:

· Severe management challenges. All the institutions in question are reportedly structured extremely hierarchically.  Habits of information sharing, of delegation, of team work, do not exist.  Moreover, the processes are derived from civil service, and tend to be extremely cumbersome.  For example, a key limiting factor to the number of cases that the Ombudsman can investigate fully and issue a directive is the Ombudsman’s own time.  The notion of including deputies who could handle all but the most sensitive cases and who would work under delegated authority was rejected out of hand.  Several commentators remarked on the low morale and reluctance to show initiative of mid-level staff.  This state of affairs is not in itself surprising.  However, among a relatively small group of institutions, comparatively well paid, and where the majority of staff does not have civil service backgrounds, there is reason to hope that improvements could be effected relatively quickly where the will to do so exists.

Scope and Focus of Capacity Assessment
The purpose of the horizontal capacity assessment of the accountability institutions envisaged here is to provide the basis for a common strategic framework for reform among the institutions in the accountability sector.  This strategic framework would address the common problems broadly identified above, and seek to establish in Malawi a system that both ensures that government can be held accountable for its actions, and is functional within the capacity constraints the country faces.  Such a strategic framework would also provide a framework for basket donor funding to the sector, moving away from the ad hoc support to the different institutions.  The final report of the capacity assessment would therefore need to include the main elements of a strategic framework for further elaboration and adoption by the institutions themselves.

At the core of this approach is the insight that an accountability system works as an integrated system, and not as a collection of individual institutions.
  Failure to address the capacity constraints systematically rather than by organization will produce a lopsided accountability system (where, for example, instances of financial corruption are pursued assiduously while abuses of human rights, which could be equally corrupting, are not properly prosecuted).  It will also fail to effect a shift in society at large from the ‘culture of corruption’ on which the success of any accountability system depends.   Moreover, by being only partial, lop-sided accountability systems are inherently more prone to political manipulation.  
Based on the typology of entry points enumerated in UNDP’s Capacity Assessment Practice Note, the horizontal capacity assessment of the accountability institutions envisaged here would be considered a sector assessment.  “Rather than focusing on the performance and related capacity of a single organization, sector and thematic assessments focus on the performance of broader development challenges that depend on the participation of multiple organizations and stakeholders.”  Obviously, it will be necessary to “zoom-in” to the organizational level, and “zoom-out” to the enabling environment level in order to achieve a fuller picture, as the Practice Note suggests and as this scoping mission has begun to do.  Nevertheless, the main focus of the assessment will be at the sector level.
Approach to the assessment
“Capacity assessments should not only generate information for planners, capacity development specialists and evaluators, but should engage local participants in a process that is grounded in local ownership and a commitment to change.”
  The present mission was able to establish that there was full awareness and overall agreement with the purpose of the assessment on the part of senior political figures, notably the chair of the Forum for Constitutional Bodies and the Chief Secretary for the President and Cabinet, the most senior civil servant in the country.  The Forum would act as the senior level reference group for the process.  The consultant will, prior to the capacity assessment mission, design the assessment methodology that she will use, and will share this methodology with the Forum.  

Given the size of the donor contribution to the budget, and the fact that new aid approaches are being piloted in Malawi, such as direct budget support as well as funding from the Millennium Challenge Corporation, as well as the resulting high specialization in the area of governance of the staff of donor agencies, it will be especially important that these stakeholders will need to be involved in the process throughout.  The present mission included this approach, by meeting with all principal donor agencies.   

Areas of focus of inquiry
The main areas for inquiry of a horizontal capacity assessment of the accountability institutions in Malawi should be the following:
· What are the systematic capacity constraints faced by the accountability system in Malawi?  

· What are the common organizational capacity constraints that the institutions forming the accountability system face?

· What capacity constraints exist that weaken the links among institutions (e.g. overlapping mandates, lack of systematic collaboration on cases), and between institutions and other bodies (e.g. Parliament and the DPP)?  How should the mandates of the institutions be better defined?
· What political challenges affect the systematic, organizational and inter-organizational functioning of the accountability system?

· What ongoing and planned projects and programmes exist to strengthen the capacity of the accountability system in Malawi, how are they affecting the capacity issues, and how might these interventions be coordinated to form part of the overall capacity building of the sub-sector?

· What might be the menu of priority areas for intervention, and what might be the core components of a capacity development programme for the accountability institutions? 

· What might be a co-ordinating framework for donor assistance in the sector?

· What are the main risks for such a capacity building programme? (Who would be likely to resist proposed reforms? What external events could affect decisions needed to move reform forward?)
Logistics for the next mission
In addition to the substantive findings above, it became clear that the assessment mission proper would need more than the two weeks allocated, and should be extended to three weeks.  The consultant will be joined by Dr. Wiseman Chiwa on her mission.  Sadly, he was not in Malawi during the present mission, but will be briefed on by the Country Office.  As with this mission, future missions will be backed up by the Johannesburg Regional Service Centre, although it will not be necessary for a policy adviser to be present in Malawi at the time.  
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Technical Committee of the Forum for Constitutional Bodies, including representatives of the Malawi Electoral Commission, the Law Commission, the Anti-Corruption Bureau, the Ombudsman’s Office.

The Body of Case Handling Institutions

The CoG, including representatives from DFID, the UK High Commission, the South Africa High Commission, USAID, the EU, and GTZ.

The Democracy Consolidation Programme, including Amani Mussa, Programme Manager, Grace Varela, and M.K. Phiri

� The Anti-Corruption Bureau is not technically a Constitutional Body, but was created through an act of parliament. 


� Its recent intervention in the interpretation of the Constitutional rules for impeachment of the President is controversial, with some arguing the Law Commission has shown admirable mettle and others that it has taken the side of the President. 


� The Auditor General’s Office is receiving support from Norway and Sweden, including an adviser from the Swedish Auditor General’s Office.  However, even so, the office is apparently under resourced in a number of ways.  


� UNDP, together with Norway and Sweden are currently implementing three programmes designed to strengthen civil society. It will be necessary to review these programmes to ensure that potential synergies are not missed; for instance, it is imperative to improve the working relationship between many of the constitutional bodies and civil society for the purpose of attaining a seamless net of accountability in Malawi.  UNDP’s programmes must facilitate the improvement of this partnership.


� See Technical Committee Report of the Forum of Constitutional Bodies.


� Section 83(1) (a) of the Criminal Procedure and Evidence Code should be noted in this context, since it makes provision for private prosecution.  In effect this means that any of the institutions can prosecute cases provided that they can present a prima facie case before a magistrate.  However, how its operation would differ from a direct mandate to prosecute, for example in terms of establishing standing and of the onus of proof not to mention in budgetary terms, will need to be examined.


� UNDP has actively encouraged the MHRC to make use of paralegals in the absence of lawyers. The paralegals can easily help complainants with matters such as bail applications, legal advice on procedure, and other matters that do not require right of audience. There are many good paralegals in Malawi and many have experience from complex homicide cases for instance. This is an avenue that should be considered in the absence of fully qualified lawyers. Also, it should be noted that donors appear keen to support a legal aid trust fund for the purpose of improving access to justice that could form part of future programme.


� The accountability system in Malawi for the purposes of this exercise comprises the six core institutions mentioned earlier and the associated institutions mentioned (notably the National Assembly).  Of course, all government institutions in one way or another contribute to the accountability system, and there are additional, constitutionally created bodies, such as the various service commissions, that explicitly form part of a wider accountability system.  Nevertheless, the institutions mentioned form the core.


� Capacity Assessment Practice Note.
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