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I.
Purpose of the Mission
UNDP has provided policy advice and technical assistance on combating corruption to the Government of Mongolia (GOM) since 1998, resulting in a draft Anti-Corruption Law and National Programme for Combating Corruption (NPCC). Since early 2000, both the legal framework and the NPCC have been before the Parliament for consideration. The GOM has indicated it wishes technical assistance from the international community in implementing the NPCC, and for this reason, the mission was undertaken to:

· Provide a home desk review of the draft Anti-Corruption Law and the draft National Programme for Combating Corruption (NPCC) and to prepare a first draft project document framework to cover support to the NPCC.

· Conduct interviews with relevant stakeholders and assessment of current state and progress of past anti-corruption initiatives as a basis for the National Programme for Combating Corruption.

· Produce a final project document to support implementation of the National Programme for Combating Corruption once approved by the State Great Hural (Parliament) of Mongolia.

II. Acknowledgements

The mission was greatly assisted by UNDP Resident Representative Saraswathi Menon and her able staff. Special thanks to Mr. L. Tur-Od for organizing the logistics for the mission and providing valuable advice on the Mongolian legal system and existing legislative debate on anti-corruption measures. 

III. Limitations

The mission was scheduled a full week following the closure of the parliamentary sitting, and a number of Members involved in the anti-corruption legislation and NPCC had already left Ulaanbaator for their constituencies. Additionally, appointments set with the Cabinet Secretaries for the Prime Minister and President were cancelled, and the Minister of Justice and Home Affairs was also unavailable during the week of the mission. Nevertheless, the state of progress on the legislative framework and the NPCC are clear from discussions with other GOM officials and Members of the State Great Hural. The mission schedule is attached as Annex I.

Materials sent by the UNDP Country Office before the mission to prepare the draft project document framework reflected the objectives and intentions of the GOM prior to the June 2000 elections. In the interim, there have been considerable changes in both priorities and approaches by the new Government.  As a result, the draft project document framework prepared for discussion with relevant stakeholders during the mission did not reflect the existing realities and conditions.  In consultations with the National Programme Officer responsible for the UNDP anti-corruption portfolio, it was therefore decided that the mission should report on the current status of the anti-corruption efforts and provide recommendations for future assistance in a Concept Paper rather than a final project document.

IV.
Observations and Findings

A.
Context

In late 1998 and throughout 1999, UNDP provided the technical advisory services of two well-respected experts in the field of anti-corruption.  Dr. Jon S.T. Quah of the National University of Singapore conducted an assessment of the legal and institutional framework for addressing corruption/integrity and recommendations for the preparation of a National Action Plan. With UNDP support, a national survey was conducted on the extent of corruption in Mongolia. A study tour was also conducted in Singapore and Hong Kong for Members of Parliament and judicial officials to observe the operations of the police and investigative bodies as well as the Corrupt Practices Investigation Bureau (Singapore) and the Independent Commission Against Corruption (Hong Kong). Finally, a national workshop was held on enforcement and prevention of corruption for public officials, Members of Parliament and representatives from non-governmental organizations (NGOs) and the mass media. In tandem with these activities, Mr. B.E.D. de Speville, formerly of the Hong Kong Commission against Corruption, provided technical assistance for the review and drafting of the Anti-Corruption Law and the elements of the National Action Plan.

As a result of this assistance, in January 2000, a new Anti-Corruption Law and the accompanying National Programme for Combating Corruption (NPCC) were finalized by a Parliamentary Working Group comprised of 32 representatives from the Parliament, Judiciary, Executive branch, the public service, and civil society, including the private sector and mass media. The law and the NPCC reflected an all-party consensus between the ruling Democratic Coalition and the Mongolian Peoples’ Revolutionary Party (MPRP) on the need for a new Anti-Corruption Law that would bring corruption within the purview of criminal law, define and regulate the investigations process, and ensure that an independent agency had oversight of the national anti-corruption strategy. Both the law and the NPCC were presented to the Parliament for consideration in January 2000 but remained on the agenda when Parliament was dissolved for the June 2000 elections.

Following the elections, the MPRP held 72 of the 76 seats in the State Great Hural. The legislative agenda has been heavy, and no consideration has been given to the Anti-Corruption Law and NPCC. A group of six Members re-submitted the Anti-Corruption Law and NPCC, with minor revisions, as a Private Members’ Bill to the Parliament in January 2001. The Private Members’ Bill was sent to the Cabinet, the MPRP Fraction and the Standing Committee on Legal Affairs, where the Ministry of Justice and Home Affairs (MOJHA) prepared comments and conclusions in September 2001. The MOJHA  recommended that the Anti-Corruption Law and NPCC not be supported for two principal reasons. Firstly, it was felt that an independent commission was too costly to set up, and existing government mechanisms and structures were preferred. Secondly, the MOJHA recommended that rather than introducing a new Anti-Corruption Law, amendments should be made to the 1996 law in accordance with ongoing reviews and amendments to the Criminal and Penal Codes and the Code of Criminal Procedures. 

A Task Force was struck to re-evaluate both the legal framework and the NPCC, led by the MOJHA and reporting to the Cabinet Secretariat. The Task Force included representation from civil society.  As a result, revisions to the 1996 Anti-Corruption Law were prepared and submitted to Cabinet in September 2001. They have not yet been addressed but remain on the legislative agenda for the Spring 2002 session beginning in April. 

B. 
Status of the Law on Anti-Corruption

The mission was not privy to the draft amendments to the 1996 Law on Anti-Corruption prepared in September 2001. However, a review of draft amendments to the Criminal Code and Code of Criminal Procedures and briefings from some Task Force members provide a general picture of the intended approach:

· Broadening the application of the law to all four categories of public servants, including the political service (which includes Ministers and Members of Parliament), administrative officers, special management category (which includes prosecutors and judges), and candidates for public office. 

· Clarifying the definition of corruption to further delimit what constitutes bribery, concessions, and advantages within the public sector.

· Apply declarations of assets and income to all categories of public servants, and the declarations themselves contain amendments to improve efforts to track illicit wealth.

· In accordance with significant changes in the draft Public Sector Management and Finance Act, special obligations for general oversight of public officials and business transactions is vested in senior public sector managers.

· Increased penalties for corrupt activities, including administrative liabilities and fines to be imposed if activities are not deemed a criminal offence.

Commentary

If the proposed amendments to the 1996 Law on Anti-corruption are enacted, they will enhance the legislative framework for both prevention and enforcement. There are some notable concerns, however. Firstly, the new Criminal Code definitions for corruption do not specify what constitutes bribery. This should be checked against the expanded definitions proposed for the amendments to the 1996 Law on Anti-corruption. Furthermore, it is unclear whether the expanded definitions of corruption adequately address the soliciting and acceptance of gifts by public servants and/or bribes and gifts to voters. Gift-giving is becoming a greater element in the increasing corruption trends in Mongolia, with more businessmen indicating in a survey in 2000 that they consider bribery to be a “heart-felt present.”

Secondly, the definitions of corruption within the Law on Anti-corruption do not appear to specifically target private sector activities. The official position expressed by representatives of the GOM during the mission was that the public sector should be dealt with first. Moreover, arguments were made that the private sector is indirectly covered under expanded definitions of corruption which apply to the briber, the bribe-taker and any intermediaries. Reference is made to the cautionary notes from both Quah and de Speville that private sector corruption cannot be separated from public sector venality and that there should be a general criminal offence applicable to business solicitation or bribe-taking.  Amendments to the Criminal Code appear to criminalize private sector involvement in corruption, but this should be verified in the final versions of the law passed at the end of January 2002. 

Thirdly, there does not appear to be a complaints/grievance process within either the Criminal Procedures Code or the amendments to the Law on Anti-corruption. This begs the question of how investigations are to be initiated in potential cases if there is no confidential mechanism by which the public can register alleged acts of corruption. As long as the liability for corruption rests with the briber, the bribe-taker and intermediaries, avenues for confidential information and mechanisms to act on that information must be in place to increase opportunities for evidentiary and investigative processes to be initiated.

Fourthly, the new penalties for corruption under the recently-approved Criminal Code should be analyzed to determine their effectiveness as deterrents in the current economic climate. Past provisions have not been significant enough to prevent the spread of corruption, though the main problem is less the penalties and more the lack of investigation and prosecution. Nevertheless, it appears as though neither the Criminal Code nor the Code on Criminal Procedures have provisions to grant the state the right to act to recuperate the illicitly acquired property of corrupt officials. So even if the prescribed penalties are appropriate, the remedies to cope with the consequences of corruption may still not be adequate deterrents if convicted officials can retain ill-gotten gains after serving only one to three months jail time.

This raises the most serious gap that seems to be emerging in the legislative framework. Responsibility for investigating corruption and implementing the laws (Criminal and Criminal Procedures Codes as well as the Law on Anti-corruption) is entrusted to no one agency. All state organizations are charged with the responsibilities for combating corruption, and investigatory powers are spread among several agencies, including the Ministry of Justice and Home Affairs, the Economic Crimes Unit of the Criminal Police Department, the Prosecutor General’s Office, and the State Audit and Inspection Committee, to name but a few. With investigation powers spread among so many agencies, the effectiveness of the implementation of any anti-corruption strategies and laws becomes diluted, and there are risks of increasingly divergent interpretations of the law and the policies on anti-corruption. 

The current legal and regulatory framework which appears to be emerging does nothing to ensure that there are sufficient powers of investigation charged to a single body responsible for leading the fight against corruption. Moreover, it is unclear whether there are sufficient evidentiary provisions to improve prosecution, particularly with respect to confidentiality and the protection of informants and witnesses. Experience from around the world indicates that effectiveness of implementation increases when a single agency is empowered to implement the laws on corruption, is independent of the executive, judicial, and legislative branches, and has proper accountability. To date this does not appear to have been addressed in the existing amendments to the civil and criminal laws. 

C.
Status of the National Programme for Combating Corruption

The difficulties in identifying an agency to spearhead the anti-corruption campaign in the absence of an independent anti-corruption commission, as envisaged in the draft law and NPCC submitted in 2000, are obviously hindering the finalization of the NPCC and its requisite elements.  Discussions during the mission left the impression that the momentum which characterized the efforts to define the new Law on Anti-Corruption and the NPCC in early 2000 have waned considerably. This initial work was spurred by the murder of the Minister for Infrastructure Development, Sanjaasurengin Zorig, in October 1998, and investigations into political wrongdoing in the finalization of casino laws and licensing throughout 1999. Public opinion was highly supportive of addressing the corruption implicit in Zorig’s murder and the casino laws, and there was strong support for an independent agency capable of investigating and prosecuting corruption cases. 

However, there now appears to much less public pressure, more restrained opinions on government inaction with respect to the anti-corruption agenda, and a desire by the ruling party to keep the issue off the main political agenda. At this juncture, there seems to be much less attention on the practical issues of corruption prevention and enforcement. There is general agreement among all agencies in Mongolia that any anti-corruption strategy must be based on three foundations: a comprehensive legal and regulatory framework, the power and capacity to investigate and prosecute corruption cases, and public pressure to both inform on and resist corrupt acts. However, the current state of the NPCC does not adequately define or delegate responsibility for the management and implementation of these three elements.

Discussions with several stakeholders clearly indicate there is no tolerance at this time for the establishment of a new independent agency external to government to be responsible for the NPCC. A number of reasons were given for this, including the historical memories associated with the repressive extra-governmental commissions set up during the 1930s. Financial resources appear to be one of the key elements in the decision not to set up an Independent Anti-Corruption Commission. As noted by de Speville in several of his reports, any anti-corruption strategy must be accompanied by a commitment for both human and financial resources, and those resources can be significant. At this stage, there appears to have been little, if any, attention given to the potential costs of mounting the NPCC. Needless to say, personnel resources will likely be the same whether the agency tasked with implementing the NPCC is a separate agency or placed within an existing structure. 

There may also be some internal competition for authority over the NPCC. Discussions with stakeholders indicated that consideration had been given by the MOJHA and the Task Force to creating a number of special anti-corruption sub-units within existing law enforcement agencies. Examples were given of a Special Investigation Unit in the Intelligence and Criminal Police Unit, the Economic Crimes Unit in the police, and the Prosecutor General’s Office. During the mission, there were also indications of other technical consultations undertaken by Australian consultants on a different version of the Law on Anti-corruption and recommendations from a Swedish mission for an Ombuds office to replace the proposed Independent Commission on Anti-Corruption. Specific information on these recommendations was not available, but it is clear that other mechanisms are being examined. 

Commentary

At the present time, it appears as though no single agency has been designated to coordinate and manage the NPCC. A National Council is envisaged to oversee the NPCC, but it has no formal powers and is not a practical mechanism to coordinate the three distinct strategies (i.e. prevention, enforcement, and public education) since it is made up of mostly Ministers, Members of Parliament, and select civil society representatives. It has no authority over the police or the judiciary to accelerate  investigations and prosecutions of alleged corruption.

To reiterate the main recommendations from both Quah and de Speville, any agency tasked with leading the fight on corruption should have independent status, investigatory powers, and sufficient human and financial resources to carry out their mandate. The agency should have personnel dedicated solely for the tasks at hand without other operational or ministerial responsibilities. Lines of operational command should be clear, and staff should not report to more than one agency. Finally, all three elements – enforcement, education and prevention – must be coordinated and monitored under one agency if the necessary discipline to combat corruption is to be attained. 

In view of this, there is only one existing agency with independent status and investigatory powers where an anti-corruption unit could be located. That is the Prosecutor General’s Office (PGO). A number of stakeholders interviewed noted that the PGO would be an appropriate mechanism to implement an anti-corruption campaign, especially since the police have not been able to effectively deal with investigations in the past and public opinion polls indicate they and the rest of the judiciary do not have the public’s trust. The PGO is a Constitutional body that comes under the judiciary and separate Executive branch, with status equal to that of Parliament.  It is mandated under the 1993 Law on the Prosecutor’s Office of Mongolia to supervise the inquiry and investigation of cases, the execution of punishments, and to participate in court proceedings on behalf of the State. It has special powers to investigate the conduct of judicial personnel, including the police. 

For it to effectively execute any national programme on anti-corruption, the Prosecutor General’s Office should have explicit powers of investigation and enforcement to address corruption beyond the police and judiciary. The current law on the Prosecutor’s Office and the Law on Anti-Corruption do not provide it with sufficient powers for either investigation or prevention of corruption, though it does have the powers for enforcement through prosecution. Moreover, if it is to serve as the executing body for the NPCC, it must have authority to coordinate preventive activities and public education. This would require specific amendments to the law to empower the PGO to exercise oversight of the civil service and to charge civil servants in both administrative and criminal cases, a role it had prior to the introduction of the 1992 Constitution. Additionally, the public education function should be explicitly spelled out in any amendments to the Law on the Prosecutor’s Office creating an anti-corruption unit. The relationship between the Anti-Corruption Unit and the PGO and the National Council or other accountability relationships must also be spelled out in law. 

The greatest drawback to placing the anti-corruption unit in the PGO is that it currently has virtually no human or financial resources. The GOM has consistently minimized both its mandate and its resources in recent years, and it would be extremely dangerous for the GOM to charge the PGO with the mandate for combating anti-corruption and managing and implementing a NPCC only to underfund it. The Anti-Corruption Unit would require a substantial budget, a special prosecutor, investigators and public education specialists. Considerable training and technical assistance would be required to ensure the Anti-Corruption Unit was operational. Moreover, people must trust it to be more effective, and perceive it as independent and empowered to coordinate responsibilities for enforcement, prevention and public education activities. 

D.
Donor Activities

While there are no specific anti-corruption projects in Mongolia at the present time beyond the UNDP assistance, most donors have governance reform projects that include elements in support of a national integrity system. For example, USAID and GTZ have been heavily engaged in capacity development initiatives in the legal/judiciary sector such as training activities in support of the implementation of new laws and regulations, including the Criminal and Criminal Procedures Codes. GTZ and DFID have been supporting efforts to improve the capacity of the supreme audit institutions, and the ADB and World Bank have focussed on financial management and accounting systems, including banking sector reforms. Specific reforms to the budget process to increase transparency and improvements to public service recruitment and retrenchment are currently being finalized with assistance from the ADB, along with a new Public Sector Management and Finance Act and technical assistance for a centralized procurement office. Smaller initiatives from The Asia Foundation, IRI, the Open Society/Soros Foundation, and several German political foundations have supported judicial training, the role of civil society in “watchdog” organizations, and civil society participation in community policing and anti-corruption initiatives.

The mission was unable to visit all donors with governance reform projects in the time available, and UNDP could not provide an updated overview of all donor activities relating to anti-corruption initiatives. If the anti-corruption aspects of these various projects are to support a targeted government initiative to reduce corruption, it will be essential that a comprehensive overview of the different donor interventions be prepared, identifying specific activities in support of the anti-corruption strategy. Without exception, all donors interviewed indicated their support for UNDP to assist with any anti-corruption initiative by the GOM and suggested that UNDP be designated to coordinate the various elements within existing donor-funded initiatives that may intersect with the NPCC and impact on anti-corruption efforts.

E. Civil Society Responses

Participatory approaches to fighting corruption, and especially the importance of active involvement by civil society and the media, are now generally accepted as fundamental to any successful anti-corruption campaign. Citizens, as the beneficiary of reforms, should not merely be passive recipients of the outcome of reforms but also active advocates for reform and guardians of the process throughout.
  In this sense, it is important to think about the political will for combating corruption not only in terms of the will of the politicians but also in terms of the leadership that can emanate from anywhere in society, including professional groups, the private sector, trade unions, the mass media, religious institutions, NGOs, to name only a few. These civil society organizations (CSOs) have important roles in invigorating the debate and galvanizing energies towards containing corruption and furthering national integrity efforts. 

In discussions with stakeholders in Mongolia, there are ongoing activities by CSOs to raise awareness at the grass-roots level and to influence the political processes towards finalizing the law and NPCC. There are some public education activities, and several CSOs are engaged in public opinion surveying and monitoring public attitudes on corruption.  There are also a number of proposals awaiting donor interest and support, including innovative and creative activities to enhance advocacy, networking, and awareness-raising on anti-corruption and integrity approaches. Visionary approaches are needed, and intensified support to the media, especially for enhancing investigative journalism skills, is crucial. 

Of interest are also some requests for support from CSOs for efforts to forge a national consensus on anti-corruption objectives and to publicize some of the deficiencies in the emerging law and NPCC. Some CSO representatives also noted that in addition to public opinion surveying, there is a need for greater understanding of the root causes of and cultural/socio-anthropological triggers for corruption within Mongolia society in the post-Soviet era. Capacity-building within the CSO sector is also important in national efforts to combat corruption. There are a number of NGOs that envisage playing a “watchdog” function. However, most NGOs in Mongolia have highly visible political patrons, many of them current Members of Parliament. These relationships make it exceptionally difficult for these organizations to play the necessary adversarial and oversight functions, and this should be further explored in partnership with recognized international NGOs that perform similar roles in other countries.

IV. Recommendations

Given the lack of progress on finalizing the legal framework and national programme for combating corruption, it is clear there is no requirement at this time for a fully developed programme on anti-corruption as originally envisaged in the TORs. However, there are a number of opportunities for UNDP to support efforts to build and mobilize political will at both the level of Parliament and the Executive as well as the grassroots to put in place an effective and appropriate legal and regulatory framework and national action plan to fight corruption.  

To this end, it is recommended that UNDP consider a preparatory project to strengthen the foundations for the legal framework and national action programme on two levels: (a) to provide additional technical advisory services to both the Parliament and Executive as required; and (b) to facilitate CSO initiatives to build grassroots support on combating corruption and mobilize public opinion around national integrity initiatives. These objectives are further explored in the attached Concept Paper.

ANNEX I

Schedule of Meetings
21-25 January 2002, Ulaanbaatar, Mongolia   

Monday, 21.01.2002

11:00                         Ms. Oyuntuya, Programme Support Manager, MON/00/103-Good   Governance for Human Security Programme

12:00
Ms. Burmaa, Chairperson, Women for Social Progress & Director, Voter Education Center

15:00

          Ms. Saraswathi Menon, UNDP Resident Representative, 
19:30

          Dinner (with Saras/ResRep; BDP Gender Senior Adviser and UNAIDS              mission)

Tuesday, 22.01.2002

10:00-10.45                 Ms. Bat-Ulzii, Senior Officer, Ministry of Justice & Home Affairs

11:45-11:15                 Mr. Dashtudev, Secretary, Coordinating Council for Crime Prevention                                                         

11:30-12:30

   Mr. Darius Teter, Implementation Officer, ADB programmes/projects

15:00-16:00                 Mr. Altankhuyag, Prosecutor General of Mongolia

16:30-17:30                 Mr. Erdenebileg, Chairman, “Juramt Mongol”, Anti-Corruption NGO                                        

Wednesday, 23.01.2002

11:00-12:00


Mr. Tumur, MP, Mr. Oyunbaatar, MP, Ms. Oyun, MP                 

14:30-15:30

    Mr. Michael Martin, IMF Representative

16:30:17:30                   Mr. Namkhaijantsan, Project Team Leader, Governance Reform Program, ADB

17:30-18:30


Mr. Batbaatar, Secretary-General, Parliament Secretariat

18:30  

     Dinner Meeting (with Mr. Elbegsaikhan) 

Thursday, 24.01.2002

11:00-12:00 
             Mr. Hans Sawitzki, GTZ Office Director                    

14:00-15:00 

Mr. Charles Ferrell and Ms. Urana Dashtseren, USAID Judicial Reform   Program.

Friday, 25.01.2002

8:00


Departure    

ANNEX II

CONCEPT PAPER

Provisional Project Title:  xxxx

Proposed Duration: xxxx


Geographical Location:   xxxx

Proposing UN Agency:  xxxx


Contact:  (name/coordinates of the focal point)

Project Partners:  (UN agencies, NGOs, etc.) 
National Counterpart Institutions: xxx

Estimated Porject Budget/Cost: xxx

Proposed UNF/UNFIP Funding: xxx

I. BACKGROUND AND ANALYSIS

A.
Context

With the introduction of a parliamentary democracy in January 1992, the Government of Mongolia embarked on broad-based changes to the economic system, the introduction of free market policies and widespread political reforms. Mongolia’s transition from a socialist to a democratic state has brought many political and economic benefits and opportunities. However, the transition process caused social upheaval, uncertainty in the economic and financial systems, changes in the economic and political frameworks within Mongolia, creating new avenues for corruption to flourish and producing an increase in the variations and nature of corruption. 

The effects of corruption are thought to be a significant factor in some of the challenges Mongolia has faced during the transition from a command to a market economy. Inefficient public enterprises and imprudent regional development policies have served to depress domestic productivity in Mongolia. Licensing systems have not been transparent, dampening market opportunities and discipline. The laws and regulations for privatization were poorly designed, and the statutes and regulations have many opportunistic loopholes. The privatization process has been compromised by poor valuation exercises and non-transparent bidding and tendering procedures. Moreover, privatization was conducted with financing from local banks, which had large numbers of unsecured loans. Frequent changes in the Government Cabinet have resulted in mass replacement of public employees, leading to widespread charges of cronyism and nepotism. 

Corruption also has had an impact on the level of foreign investment, increasing the costs and instability of the marketplace for potential investors. More critically, corruption has a significant impact on poverty, leading to economic inefficiency and waste because of the ways in which it can affect the allocation of funds, production, and consumption. It also reinforces the inequities in societies that result in increased poverty. By distorting development decision-making and regulatory frameworks, the poor are denied both the effectiveness of aid flows and the hope of advancement through private sector development. 

Unfortunately, Mongolia has experienced the effects of these undesirable practices.  Among the 136 countries rated by their competitiveness by J.E. Austin Associates, Mongolia is placed at 131, suggesting a high rate of corruption in the country. Transparency International listed Mongolia 43 among 99 countries in 1999. A series of public opinion surveys conducted since 1999 point to a number of distressing trends.

A 1999 public opinion survey conducted by independent researchers from the Academy of Management found that Mongolians generally (58.6 percent of those surveyed) defined corruption as “misuse of power and position in the interests of personal gain”. However, 38.7 percent of respondents regarded corruption as giving and accepting incentives, while 33.4 percent saw corruption as a  “gift giving practice.” Overall, 48.8 percent of respondents thought corruption is everywhere in Mongolia, while 44.2 percent stated that it is becoming widely spread. According to respondents, the most corrupt organizations were:

· Customs (73.5 percent)

· Banks (63.8 percent)

· Judiciary/courts (48.8 percent)

· Education system (45.5 percent)

· Parliament (42.4 percent)

· Taxation office (39 percent)

The survey also revealed that out of 12 causes of corruption posed in the survey, respondents identified five major causes: 

· Poor public accountability and too much power by bureaucrats was cited by 54.8 percent of respondents;

· Unfair privatization practices was mentioned by 49.8 percent;

· Mistrust and lack of confidence in the existing anti-corruption machinery was noted by 42.2 percent of those surveyed;

· A decrease in social morality was seen as the major cause by 41.2 percent of respondents; and

· Decreased living standards of the population was thought to be a major cause by 36.3 percent of respondents.

The majority of respondents (80.5 percent) felt that an independent organization was needed to fight corruption in Mongolia. That organization should have clearly legislated power, but there was no clear opinion on whether it should be a state organization or a non-governmental agency (NGOs).

The observations and implications drawn from this survey, the first of its kind in Mongolia, were striking. Firstly, strengthening Mongolia’s anti-corruption machinery alone will not be sufficient to solve the corruption problem because the roots of the problem are embedded in complex changes that have occurred in the public administration and society in general during the transition process. In particular, the fundamental changes in the accountability of public officials and the formation of competitive groups among and within political parties have been primary influences on the spread of corruption. Secondly, the decrease in morality noted in the survey points to the need for attention to significant public education efforts focussed on social morals and civic virtues and ethics. However, public education cannot succeed in a vacuum and must be accompanied by effective law enforcement and prevention efforts.
 

The private sector is also integral to both the causes and responses to corruption. According to a 2000 survey of the business sector conducted by the Mongolian Chamber of Commerce and Industry, the main reasons for corruption include:

· Low wages and incomes, cited by 58.4 percent of those surveyed;

· Predatory public administration according to 26.7 percent of the respondents;

· General economic underdevelopment was mentioned by 24.1 percent;

· Gaps in the law, referred to by 18.7 percent of those surveyed;

· Political instability suggested by 13.2 percent of respondents; and

· Unethical practices of public employees according to 12.4 percent of people surveyed. 

Other reasons cited correspond to the public perceptions of 1999 and included weak law enforcement, widespread disregard for the law especially by high-level officials, ineffective punishment for corrupt deals, limitations on free-market fair competition, and unfair practices for privatization of state property. The most widespread corruption noted by those surveyed occurred in the privatization of state property, support for certain political parties during elections in return for high-level positions in the public administration, and bribing of public employees in tendering and procurement. 

The survey also found that business respondents consider that high-level officials engage in corrupt practices to influence members of Cabinet and Parliament: 

· 81 percent of business respondents consider that members of the State Great Hural and Cabinet influence laws, resolutions, and decisions in the interests of and to favour certain groups and individuals;

· 85.2 percent of businessmen consider that corrupt behaviour is a common phenomenon in court and law enforcement entities;

· Business entities reported corrupt behaviour with taxation authorities (44.4 percent); customs (38.1 percent); courts (29.6 percent); and bidding for projects (39.5 percent).

The reasons for these types of corruption according to those surveyed relate to:

· Deterioration of living standards (41.2 percent); 

· Weakness of control systems (39.8 percent); and

· Government bureaucratic procedures (32.04 percent). 

The main cause for petty corruption in the public sector is believed to be low salaries. 

A survey report done by the Mongolia Women Lawyers Association in 2001 also highlights that the implementation of the laws and regulations to address corruption has been limited. The report points to serious gaps in the legal framework to significantly tackle corruption in Mongolia. For instance:

· Criminal laws and provisions for anti-corruption are not being enforced because wrongdoing is not investigated, and the investigations process itself is not sufficiently regulated by law.

· The law regulating the ethical norms of politicians and high-ranking governmental officials has not been adopted, making the provisions of a number of laws and regulations inactive. This has meant there has been no systemic or systems-wide approach taken to addressing corruption in government systems such as revenue collection, procurement, etc. 

· Access to information is not regulated by law.

· An independent organization to oversee a national anti-corruption strategy has not been identified and enshrined in law.

· The entity overseeing business licensing is not sufficiently empowered to act to close off opportunities for corruption and malfeasance.

· Private sector corruption is not sufficiently addressed in the Anti-Corruption Law or the Criminal Code.

· There is insufficient compliance with income and asset declaration laws.

The main grassroots monitoring system on administrative and economic management during the Communist period, the Ardiin hyann shalgalt, (People’s Control and Inspection) was eliminated in 1990. The transition to a free market economy has therefore not yet sufficiently focussed on a legislative framework to ensure public monitoring of the administrative and economic activities of government agencies.
 Moreover, most national institutions, from the legal system to the tax collection system to NGOs and civil society organizations (CSOs) are not sufficiently robust to achieve the role they play in more mature market economies. There are serious deficiencies in public sector management systems, procedures and controls. There are also limitations on oversight, particularly at the level of the Parliament, the State Audit and Inspection Committee and within civil society generally. 

B. Institutional Framework and National Strategy

The term “corruption” formally entered Mongolian legislative vocabulary in 1996. Increased political openness in the early 1990s led to greater freedom of speech and a more active media, focussing a critical eye on the roles and responsibilities of government and its bureaucratic activities. The resulting public scrutiny accelerated demands for policies and regulations to fight increased abuses of power, nepotism, cronyism, and bribery. The Parliament adopted Resolution No. 67 in 1993 to establish a Sub-Committee on Anti-Corruption under the auspices of the Internal Affairs Standing Committee. The Sub-Committee was composed of nine members and was charged with carrying out state policy on fighting corruption, overseeing the implementation of anti-corruption legislation, and submitting recommendations for improvements to the legislation to the Internal Affairs Standing Committee. Two laws were also discussed in 1993, namely the Anti-Bribery and Misuse of Power Law and Draft Income Declaration Resolution No. 76 of 1993. These gave priority to the legal framework necessary to fight corruption but only narrowly defined corruption in terms of bribery and misuse of power. 

A political consensus to combat corruption was reached on April 21, 1994 with the passage of Resolution No. 28 calling for the preparation and enactment of an Anti-Corruption Law, a Code of Ethics for members of the State Great Hural, and the adoption of a Press Law. In addition, a number of laws were amended, including the Civil Service Law that identified 12 prohibited acts for civil servants.

The Anti-Corruption Law was adopted in 1996, giving the first legal definition of corruption and regulating the prevention, investigation and elimination of corrupt practices. It also charged government entities and officials with the responsibility to fight corruption and provided for basic anti-corruption instruments. Additionally, numerous other regulations and amendments have addressed factors aimed at eliminating bureaucracy in the public service and regulating and tightening registration and licensing procedures. 

Efforts to prepare a national anti-corruption strategy took place between 1996 and 2000 with UNDP assistance. Throughout 1998 and 1999, UNDP provided technical advisory services to assess the legal and institutional framework provided by the 1996 Law on Anti-Corruption and the civil and criminal codes and to prepare a revised Law on Anti-Corruption. A Parliamentary Anti-Corruption Working Group (PACWG), established in April 1999 and comprising 32 members from all parties in the Parliament, the judiciary, the Executive branch, the public service, representatives from civil society, the media and the private sector, also benefited from UNDP technical assistance in the preparation of a National Programme for Combating Corruption (NPCC).  The NPCC was an ambitious 10-year programme focussing on the prevention of corruption through the creation of an anti-corruption environment and detection and punishment through increased investigation and prosecution. The creation of an Independent Commission Against Corruption to implement and monitor the NPCC was envisaged and included in the new law. Both the law and the NPCC were submitted to Parliament for consideration in January 2000 but were not addressed before the Parliament was dissolved for the June 2000 elections.

Following the elections, the former ruling Democratic Coalition was reduced to three seats and the Mongolian Peoples’ Revolutionary Party held 72 of the 76 seats in the Parliament with one Independent. Consideration has been given to the revised Law on Anti-Corruption and the NPCC within the MPRP caucus and the Standing Committee on Legal Affairs. The Minister of Justice and Home Affairs (MOJHA) has recommended that the new Law on Anti-Corruption and NPCC not be supported for two principal reasons. Firstly, it was felt that an independent commission was too costly to set up, and existing government mechanisms and structures were preferred. Secondly, the MOJHA recommended that rather than introducing a new Anti-Corruption Law, amendments should be made to the 1996 law in accordance with the newly revised and amended Criminal Code and the Code of Criminal Procedures. 

A Task Force was struck to re-evaluate both the legal framework and the NPCC, led by the MOJHA and reporting to the Cabinet Secretariat. The Task Force included representation from civil society.  As a result, revisions to the 1996 Anti-Corruption Law were prepared and submitted to Cabinet in September 2001. They have not yet been addressed but remain on the agenda for the Spring 2002 session beginning in April. 

Though the draft amendments to the 1996 Law on Anti-Corruption have not been publicly circulated, it appears they aim to:

· Broaden the application of the law to all four categories of public servants, including the political service (which includes Ministers and Members of Parliament), administrative officers, special management category (which includes prosecutors and judges), and candidates for public office. 

· Clarify the definition of corruption to further delimit what constitutes bribery, concessions, and advantages within the public sector.

· Apply declarations of assets and income to all categories of public servants, and the declarations themselves contain amendments to improve efforts to track illicit wealth.

· In accordance with significant changes in the draft Public Sector Management and Finance Act, special obligations for general oversight of public officials and business transactions is vested in senior public sector managers.

· Increase penalties for corrupt activities, including administrative liabilities and fines to be imposed if activities are not deemed a criminal offence.

There are a several outstanding technical issues which should be reviewed prior to the finalization of the amendments to the Law on Anti-Corruption. These include the definitions of corruption, which should be analyzed to ensure they specify what constitutes bribery, unlawful gains and incentives, especially with respect to the solicitation and acceptance of gifts by public servants and gifts to voters. Definitions should also be assessed to ensure they adequately encompass private sector venality and criminalization of private sector corruption. The amendments should also be reviewed to ensure they include a  complaints and grievance process to increase information to begin investigations as well as sufficient evidentiary provisions to improve prosecution, particularly with respect to confidentiality and the protection of informants and witnesses.

There have also been difficulties in identifying an agency to spearhead the anti-corruption campaign in the absence of an independent anti-corruption commission as envisaged in the draft law and NPCC submitted in 2000. At the present time, it appears as though no single agency has been designated to coordinate and manage the NPCC. A National Council is envisaged to oversee the NPCC, but it has no formal powers and is not a practical mechanism to coordinate the three distinct strategies (i.e. prevention, enforcement, and public education) since it is made up of mostly Ministers, Members of Parliament, and select civil society representatives. It has no authority over the police or the judiciary to accelerate  investigations and prosecutions of alleged corruption. There is clearly no tolerance at this time for the establishment of a new agency external to government.

Any agency tasked with leading the fight on corruption should have independent status, investigatory powers, and sufficient human and financial resources to carry out their mandate. The agency should have personnel dedicated solely for the tasks at hand without other operational or ministerial responsibilities. Lines of operational command should be clear, and staff should not report to more than one agency. Finally, all three elements – enforcement, education and prevention – must be coordinated and monitored by one agency if the necessary discipline to combat corruption is to be attained. Technical assistance may be helpful to the GOM in determining an appropriate agency within the existing governmental structures that could perform these functions and the definition of its organizational structures and optimal human and financial resource requirements.

Participatory approaches to fighting corruption, and especially the importance of active involvement by civil society and the media, are now generally accepted as fundamental to any successful anti-corruption campaign. Citizens, as the beneficiary of reforms, should not merely be passive recipients of the outcome of reforms but also active advocates for reform and guardians of the process throughout.
  In this sense, it is important to think about the political will for combating corruption not only in terms of the will of the politicians but also in terms of the leadership that can emanate from anywhere in society, including professional groups, the private sector, trade unions, the mass media, religious institutions, NGOs, to name only a few. These civil society organizations (CSOs) have important roles in invigorating the debate and galvanizing energies towards containing corruption and furthering national integrity efforts. 

There are ongoing activities by Mongolian CSOs to raise awareness at the grass-roots level and to forge a national consensus on anti-corruption objectives. There are some proposals as well to influence the political processes towards finalizing the law and to publicize some of the deficiencies in the emerging law and NPCC. There are some public education activities, and several CSOs are engaged in public opinion surveying and monitoring public attitudes on corruption. There is a need for greater understanding of the root causes of and cultural/socio-anthropological triggers for corruption within Mongolia society in the post-Soviet era. There are also a number of proposals for innovative and creative activities to enhance advocacy, networking, and awareness-raising on anti-corruption and integrity approaches. Visionary approaches are needed, and intensified support to the media, especially for enhancing investigative journalism skills, is crucial. 

Capacity-building within the CSO sector is also important in national efforts to combat corruption. There are a number of NGOs that envisage playing a “watchdog” function. However, most NGOs in Mongolia have highly visible political patrons, many of them current Members of Parliament. These relationships make it exceptionally difficult for these organizations to play the necessary adversarial and oversight functions, and this should be further explored in partnership with recognized international NGOs that perform similar roles in other countries.

C.
Prior and Ongoing Assistance

UNDP began a pilot initiative in Mongolia under the Programme for Accountability and Transparency (PACT) in 1998 to develop national capacity to prevent and control corruption. UNDP supported the process to develop the National Programme for Combating Corruption through assistance for: (a) the improvement of existing laws; (b) a national survey on the extent of corruption; (c) a study tour of Singapore and Hong Kong to observe the operations of the police and investigative bodies as well as the Commission Against Corruption; (d) a national workshop for senior public officials, Members of Parliament, and other interested groups including representatives from mass media and NGOs; (e) drafting and review of the revised Anti-Corruption Law; and (f) advisory services to Parliament on the Anti-Corruption Law and the National Programme for Combating Corruption.

While there are no specific anti-corruption projects in Mongolia at the present time beyond the UNDP assistance, most donors have governance reform projects that include elements in support of a national integrity system. For example, USAID and GTZ have been heavily engaged in capacity development initiatives in the legal/judiciary sector such as training activities in support of the implementation of new laws and regulations, including the Criminal and Criminal Procedures Codes. GTZ and DFID have been supporting efforts to improve the capacity of the supreme audit institutions, and the ADB and World Bank have focussed on financial management and accounting systems, including banking sector reforms. Specific reforms to the budgeting process to increase transparency and improvements to public service recruitment and retrenchment are currently being finalized with assistance from the ADB, along with a new Public Sector Management and Finance Act and technical assistance for a centralized procurement office. Smaller initiatives from The Asia Foundation, IRI, the Open Society/Soros Foundation, and several German political foundations have supported judicial training, the role of civil society in “watchdog” organizations, and civil society participation in community policing and anti-corruption initiatives.

If the anti-corruption aspects of these various projects are to support a targeted government initiative to reduce corruption, it will be essential that a comprehensive overview of the different donor interventions be prepared, identifying specific activities in support of the anti-corruption strategy. Donors have indicated their support for UNDP to assist the GOM with any targeted anti-corruption initiative and that UNDP be designated to coordinate the various elements within existing donor-funded initiatives that may intersect with the NPCC and impact on anti-corruption efforts. Donors have also expressed a willingness to include specific elements of any anti-corruption programme within existing projects to the extent feasible. For instance, both GTZ and USAID have indicated they could incorporate additional training for prosecutors and other judicial officials on the investigation, prosecution and trial of corruption cases within their judicial training programmes.

II.
OBJECTIVES AND STRATEGY
A.
Development Objective

If corruption cannot be brought under control in Mongolia, it can threaten the viability of its democratic institutions and undermine the progress it has made on the economic front and the institutionalization of a market economy. If corruption rather than investment becomes the major source of financial gain in the Mongolian economy, it will impair the legitimacy of the government and ultimately of the state itself. When national decisions are determined by ulterior motives with no concern for the consequences for the state and society, the political, economic and social costs are high. Corruption control is therefore not simply an end in itself, but a critical instrument in reaching the broader goal of more effective, fair and efficient government for the benefit of all. 

B.
Immediate Objectives and Proposed Activities

Mongolia has identified the goals of the National Programme for Combating Corruption to: (a) create a national consensus on the basis of cooperation among the government, civil society and private sector to prevent and fight against corruption; (b) provide the necessary conditions for fighting corruption in Mongolia; and (c) reduce the causes and conditions of corruption. To this end, it is proposed that UNDP consider supporting a series of activities aimed at facilitating the conditions necessary to finalize the Anti-Corruption Law amendments and the National Programme for Combating Corruption.

These activities would encompass two distinct needs. Firstly, technical assistance for the finalization of the law and NPCC. And secondly, building political will for combating corruption and strengthening Mongolia’s national integrity systems from the grassroots.

Technical assistance requirements include:

· Refinements to the amendments on the Law on Anti-Corruption to: (a) narrow and better articulate the definitions of corruption, especially to address the solicitation and receipt of gifts by public servants and gifts to voters; (b) ensure acts of corruption apply to both private and public sector officials; (c) include a complaints and grievance process; (d) encompass principles of confidentiality and protection of informants and witnesses.

· Identification of an appropriate, independent agency to implement the NPCC and to ensure: (a) it is sufficiently empowered to conduct investigations and prosecute cases against both public and private officials; (b) it has sufficient powers to direct and oversee public sector regulations to improve prevention; (c) it has authority to coordinate public education initiatives in consultation and collaboration with non-governmental organizations and civil society groups; (d) an effective organizational structure and mandate; (e) it has sufficient human and financial resources, including the preparation of personnel profiles, recruitment and selection procedures, terms and conditions of employment, and budget.

· Capacity assessment of personnel required to staff the independent agency to implement the NPCC.

· Clarification of the lines of authority and accountability for the independent agency to implement the NPCC and the role of the National Council. 

· Budget analysis and projections for GOM support over the long-term for the implementation of the NPCC.

· Preparation of Action Plans to implement the strategic objectives of the NPCC.

· Assistance to NGOs and CSOs to increase their capacity as watchdog organizations in support of national integrity objectives.

· Preparation of a long-term programme to implement the NPCC and its Action Plans to be funded with donor assistance.

C.      Anticipated Results

· Consensus among all political parties, governing institutions and the executive branch that corruption in Mongolia must be curtailed and demonstrated leadership in the fight against corruption.

· Institutional mechanisms and processes to manage and oversee anti-corruption strategies, plans and activities.

· Updated legal framework to better define, prevent and detect corruption and punish those who engage in corrupt activities.

· NPCC approved by the Parliament.

· Anti-corruption public information and mobilization campaign.

D.     Target Beneficiaries

Principal beneficiaries are the people of Mongolia who expect more ethical and accountable public officials and more effective, fair, and efficient government. Target groups include: parliamentarians, high-ranking public officials, public servants, private enterprises, civil society organizations, and the media.

E.     Proposed Programme Strategy

It is anticipated that the technical assistance would be provided to the Standing Committee on Legal Affairs or some other entity designated by the Parliament to finalize the amendments to the 1996 Law on Anti-Corruption and the NPCC. Prior to the Standing Committee review, it would also be helpful for UNDP to facilitate dialogue on the principal elements of the law and national strategy. To this end, a seminar on Anti-Corruption Initiatives and the Role of Parliaments would be welcomed by Parliamentarians, particularly those who are new Members and did not participate in the preparation of the NPCC and the legal amendments in 1999 and early 2000. This seminar could potentially be funded from the ongoing UNDP-supported Parliamentary Strengthening for Democratic Governance project.  

Additionally, dialogue opportunities could be supported through the establishment of an NGO Facility for Public Education and Awareness in Support of National Integrity Initiatives. The NGO Facility could provide small grants for NGOs and CSOs to hold public hearings and roundtables on key elements of the amendments to the Law on Anti-Corruption and the NPCC. As well, small and medium grants could be made available for any number of awareness-raising and networking ideas from established NGOs and CSOs. A specific tender could also be held for the preparation of an anthropological/sociological study to better situate the emerging trends in corruption within the existing value system in Mongolian society. The value of such a study would be in preparing the foundations for more effective public education and civic virtues campaigns. Additionally, a tender for ongoing public opinion surveying during the preparatory assistance period would be very useful in tracking changes in public views and opinions regarding the legal framework and the specific elements of the NPCC.

I. PROPOSED PROGRAMME MANAGEMENT AND IMPLEMENTATION

It is recommended that UNDP consider a preparatory assistance document to include technical assistance and the NGO Facility with the view to consolidating national efforts to strengthen the legal framework and put in place a national strategy to combat corruption. The preparatory assistance document would result in full-fledged programme for donor consideration to implement the national strategy over a five to 10-year period. 

Within preparatory assistance, it is recommended that UNDP form and chair a Donor Working Group on Anti-Corruption. The mandate of the Working Group would be to map the activities and support within ongoing and planned governance reform projects which correspond to the goals of the NPCC and to prepare for the long-term programme to implement the NPCC. The Working Group would also coordinate efforts to ensure that anti-corruption dimensions are included in ongoing donor-supported training and technical assistance initiatives where feasible and appropriate. Key technical assistance areas include customs, taxation, and the police and judiciary. Secretariat support will be required for the Working Group to gather donor data and information and to place it on a website for easy access and updating. The Country Office should determine whether it has adequate in-house personnel available to perform this function. As well, management services for the NGO Facility will be required. It is therefore recommended that UNDP recruit a qualified financial officer under the preparatory assistance framework to set up the NGO Facility and administer the small and medium grants.  

Given the activities under preparatory assistance, consideration should be given to the most effective means for execution and implementation. The sensitivity of the subject matter makes it an ideal candidate for direct execution and that modality would provide UNDP with the direct ability to carefully monitor the grants under the NGO Facility. It goes without saying that given the subject matter, the preparatory assistance must be scrupulous in its implementation and above suspicion. Since it is preparatory assistance and will in all likelihood not exceed US$80,000-$100,000, it does not warrant bringing in UNOPS. Should NEX be preferred by the Government, there are two options which could be considered. One would be to add an Anti-Corruption component to the Governance for Human Security programme for the preparatory period only. The second would be to place the preparatory assistance within the Cabinet Secretariat of the President. The first option would be more cost-effective in terms of project set-up and implementation since existing project mechanisms can be used.

It is recommended that UNDP seriously consider the DEX option, since it provides the greatest leverage and neutrality, particularly given the dual nature of the preparatory assistance and its goal to consolidate national consensus on the NPCC. The assistance will be extremely sensitive, and DEX gives UNDP the opportunity to both monitor and set preconditions for the utilization of the resources. If there is no significant increase in political will to finalize the NPCC, then DEX allows UNDP to quietly withdraw the preparatory assistance. 

Finally, the continuity of technical assistance is a critical issue. UNDP’s technical advisors were well-received during the earlier phases of support. However, given the overall objectives of the preparatory assistance to build consensus on a national strategy to improve integrity systems and approaches, it is recommended that in-situ technical assistance be sought for the preparatory period. As well, the CSO community requires accessible capacity development support if it is to play an effective role in both helping to prepare the national strategy and to monitor its implementation. For this reason, it is suggested that UNDP begin a dialogue with Transparency International to determine whether they would be prepared and interested in developing a long-term relationship with UNDP Mongolia and the Government to facilitate the technical requirements of the NPCC and legal framework and to assist CSOs in the development of their capacity to support the Government’s efforts in the planning and implementation of the NPCC. 

Preconditions for UNDP support for a longer-term programme would include the passage of the amendments to the Anti-Corruption Law and the NPCC by the Parliament, and the funding and staffing of an independent organization to implement the NPCC by the GOM.

IV. CONCLUSION

Corruption takes place when there is both opportunity and inclination. Anti-Corruption strategies must therefore minimize opportunities through systematic reforms and inclination through effective prevention, enforcement, and deterrence. The groundwork in Mongolia has been laid. There is a general understanding of the depth of the problem and some of the underlying causes. The loopholes and incentives which are promoting corrupt practices are well known. The challenge remains one of policy response and political will at both the level of the governed and the governing. Governments alone cannot hope to contain corruption. They need the support and participation of an active and informed civil society. There remains a window of opportunity to capitalize on the groundswell of public demand for more transparent, accountable and honest government. Ethical attitudes and conduct must be nurtured, and the processes, procedures, choices and options to implement anti-corruption reform must be supported. UNDP is a valued partner in Mongolia and is well-placed to facilitate this approach at this time.  
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