COMBATING CORRUPTION THROUGH LIFESTYLE CHECKS: 

The Philippine Experience

By:  Virgilio V. Salentes

Background/Perspective

The case presents a specific real-life course of action undertaken by the Philippine government to combat a corrupt practice and show its implications within a specific public sector related situation in the country.  It provides information about rectifying actions taken by the government as a basis for evaluating the strengths, weaknesses, opportunities and threats pertaining to the implementation of the lifestyle check in the country.

Furthermore, the case also identifies the roles of key stakeholders involved in lifestyle check as well as the processes necessary in the implementation of the measure.  Finally, the case material provides trigger questions to stimulate discussion taking into consideration critical dimensions and principles of good governance within the Philippine setting.

The case being presented is about the lifestyle check one of many measures undertaken by the government to minimize corruption in the government. The aggregate positive outcomes of this measure, targeted essentially at government officials, are expected to contribute towards realizing the vision of an incorruptible Philippine bureaucracy.
A survey of the London-based Transparency International in 2003 revealed that the Philippines is the 11th most corrupt among 102 nations in the world.  This prompted the Philippine government to instigate a probe on the lifestyle of Palace officials, Cabinet members and their subordinates (Ombudsman Journal, May 2003).

 Lifestyle Check in the Philippines

a)  Concept of Lifestyle Check

Lifestyle check (also called lifestyle probe or asset consistency check) is an investigation into the ways of living or lifestyle of high-ranking government officials to determine consistency of such lifestyle with their income.  This lifestyle check proceeds from the presumption that government officials living extravagantly beyond their means may have acquired ill-gotten wealth or are engaged in graft and corrupt practices to support such an 

extravagant lifestyle.

b)  Legal Bases

The Philippine Constitution provides the framework for good governance.  Article XI thereof titled “Accountability of Public Officers”, states that:  Public office is a public trust.  Public officers and employees must at all times be accountable to the people, serve them with utmost responsibility, integrity, loyalty, and efficiency, act with patriotism and justice, and lead modest lives.

The Philippines has the most comprehensive and oldest anti-graft laws in Asia.  The legal basis for lifestyle check, Republic Act. 1379, “An Act Declaring Forefeiture in Favor if the State Any Property Found to Have Been Unlawfully Acquired by Any Public Officer or employee and Providing for the Procedure Therefor”, was enacted in 1955.  Referred to as the Forfeiture Law, it stipulates that whenever any public officer or employee has acquired during his or her incumbency an amount of property that is manifestly out of proportion to his salary as such public officer or employee or his other lawful income and the income from legitimately acquired property, said property shall be presumed prima facie to have been unlawfully acquired.

Republic Act No 3019, the anti-graft and corrupt practices act, was enacted in 1960.  The law identifies eleven (11) types of corrupt practices  (Annex 1). It also mandates public officials to file a detailed and sworn statement of their assets and liabilities every year.

Another legal basis is Republic Act No. 6713, otherwise known as the “Code of Conduct and Ethical Standards for Public Officials and Employees”, enacted in February 1989.        Section 4(h) thereof provides that all public officials and employees and their families shall lead modest lives “appropriate to their position and income” and that they shall not indulge in “extravagant or ostentatious display of wealth in any form”.

The same law also invokes the principle of transparency in all types of government transactions.  This does not preclude the lifestyle of government officials and employees whose salaries are drawn from the taxes paid by the general public.  RA 6713 is essentially an amplification of the Constitutional provision on the accountability of public officials and employees in government whether elective or appointive, permanent or temporary, within or outside the career civil service system and including military and police personnel regardless of compensation.

In addition, a number of anti-corruption laws were promulgated by then President Ferdinand E. Marcos during the martial law regime.  These were Presidential Decrees 6, 46, 677 and 749.  P.D. No. 6 listed 29 administrative offenses and authorized department heads to dismiss immediately officials found guilty.  It is an offense under P.D. 46 for public officials to receive and for private individuals to give gifts on any occasion including Christmas.  Presidential Decrees 677 and 749 amended R.A. 3019 by respectively requiring the annual submission of assets and liabilities and granting immunity from prosecution to those willing to testify against public officials or citizens accused of corruption.

Related laws were passed designated to expose the fruits of corruption and to prevent misconduct in any buying transaction involving public funds.  The Anti-Money Laundering Act seeks to facilitate the detection of “dirty” money and prevent the Philippine banking system from being used as safe haven for the proceeds of corruption.  And to limit opportunities for graft in the whole purchasing process in any government office, there is R.A 9184 or the Government Procurement Reform Act that ensures that government procurement activities are made more transparent and predictable. (Conti: 2004)

c)  Objectives

The lifestyle probe, with initial focus on high-ranking government officials, intend to achieve the following general and specific objectives:


General:
1. To institutionalize the realization of a graft-free bureaucracy through leadership by example;

2. To crystallize a synergetic and consolidated effort geared toward the campaign against graft and corruption within the bureaucracy; and,

3. To concretize into action the call of the national leadership to conserve and maximize government resources.

Specific

1. To cause the implementation of the principle of transparency  pertinent to the lifestyle of high-ranking government officials;

2. To encourage all high-ranking government officials to uphold simple living;

3. To identify and render appropriate action against erring government officials who have obtained wealth through unlawful means;

4. To provide sanction against government officials who wallow in luxury despite meager income and are proven to have obtained ill-gotten wealth.

d)  Scope

The lifestyle probe/check shall eventually cover all government officials but shall initially focuses on high-ranking government officials with salary grade 27
 and above, whether elective or appointive. It is intended to eventually cover all government officials.

e)  Target Agencies

The lifestyle check is initially focused on officials and employees of the following reportedly most-graft prone agencies namely:  Bureau of Internal Revenue; Bureau of Customs; and Department of Public Works and Highways. 

f)  Process

The entire process of lifestyle check or probe includes the following phases:

· Identification of targets/subjects

· Data Gathering

· Confirmation/Validation

· Fact-finding/Case building

· Formal preliminary investigation

· Filing of petition/information in court 

Information may be given either by an identifiable or an anonymous complainant providing sufficient leads to commence the lifestyle probe.  This may include the submission of, but not limited, to the following records:  Statement of Assets, Liabilities and Net Worth (SALNs), service records, foreign travel history and property records (e.g. land, titles, vehicle registration, corporate papers, etc.).

Conviction and effective prosecution begins at the fact-finding, evidence gathering and investigation level.  Case build-up is undertaken by investigators working in the field.  Evidence gathering/validation/case build-up is the most time-consuming part.  The severe lack of field investigators is aggravated by lack of needed investigative equipments like video-cams and motor vehicles for ready mobility.  

After the case build-up, the case will be prepared for double docketing, one for criminal action (preliminary investigation) and the other for administrative adjudication
.  If probable cause is supported by sufficient damning evidence, criminal charges will be filed in court for prosecution.  And if substantial evidence exists in the administrative case, the erring government official/employee may be dismissed or suspended from the service which is immediately executory.

The fact-finding/case build-up phase may take 4-6 months, while the preliminary investigation and administrative adjudication phase may take another 4-6 months.  In many cases, due to the lack of investigators and lawyers, the process may even take longer.  If the evidence warrants, the erring government official/employee may be preventively suspended for six (6) months, thereby ensuring certain, swift and immediate retribution for official malfeasance, misfeasance or nonfeasance.
  Hence, a suspended incumbent immediately feels the repercussions of his or hear alleged act, and those around him/her become privy to the fact that corruption is a high-risk, low-reward undertaking.

If a lifestyle check case, at the time of filing, is already ripe for preliminary investigation and administrative adjudication, the process  becomes abbreviated, since there is no need for the case build-up phase.

g)  Implementation Strategies

The lifestyle probe is executed through the following strategies:

· Information dissemination campaign which seeks to  involve and empower the public to report high-ranking government officials who live scandalously beyond their means;

· Involvement, empowerment and training of Ombudsman-accredited Corruption Prevention Units (CPUs), Junior Graftwatch Units (LGUs), selected non-government organizations and people’s organization for them to serve as the eyes and ears of the Office of the Ombudsman pertinent to the identification of government officials, with initial focus on those who are high-ranking, who live beyond their means and/or who may acquired ill-gotten wealth;

· Examination of anonymous letters/phone calls or text messages forwarded to the Office of the Ombudsman which may serve as leads to the detection of extravagant living of government officials;

· Spotting of columns, news and blind items in the local dailies revealing clues and leads pertinent to government officials pending or living extravagantly;

· Scrutiny of the Statement of Assets, Liabilities and Net Worth (SALN) of known/reported government officials who live beyond their means particularly before and after assumption to office;

· Documentary analysis of other documents such as Personal Data Sheet, Income Tax Return and passport;

· Identification of other possible sources of income, legal or otherwise, that could help support such an extravagant way of living;

· Determination of the actual number and frequency of travels abroad, ownership of real personal properties, shopping sprees, gambling binges at casinos, membership in golf and country clubs, number of house maids, schools where kids are enrolled, and the like;

· Discreet investigation or detection of possible signs of graft and corruption among identified/reported government officials living beyond their means.

h)  Role of Key Stakeholders

The Constitution and laws of the Philippines defines the responsibilities for preventing and punishing corruption cases among the three branches of the government:  the Executive, the Judiciary, and the Congress.  Within the Executive Branch, the Constitution provides for autonomy and independence of the Office of the Ombudsman, the Commission on Audit, the Commission on Elections and the Central Bank. These agencies along with relevant information on their legal status, year of establishment and critical mandate are listed in Annex 2.

In addition, over the past years, there has been a remarkable engagement of civil society in the fight against corruption.  Civil society, the private sector and the media have become noticeably more active in demanding transparency and accountability in government.  Respect for investigative journalism increased and new information technologies (mobile phones and the internet) increased corrupt officials’ risk of detection.  The World Bank report also noted the critical alliances formed between the private sector and civil society (Transparent Accountable Governance Project), between government and civil society (Government and Budget Watch Projects), and between civil society, the private sector, and academe (Transparency and Accountability Network).

i)  Initial Results:  What has happened so far?


1)  Lifestyle probe ripened to criminal and administrative cases

According to reports from the Office of the Ombudsman, since the inception of the lifestyle check program last year, lifestyle probe of public officials and employees ripened to criminal and administrative cases.  As of March 2004, there were 24 lifestyle check-related criminal and administrative cases pending with OMB broken down to 13 criminal cases (preliminary investigation stage) and 11 administrative cases.  Ten (10) out of the said cases are against high-ranking officials, itemized as follows:

· A Department Undersecretary ( 1 criminal; 1 administrative)

· A Deputy Commissioner ( 1 criminal, 1 administrative)

· An Assistance commissioner ( 2 criminal, 1 administrative)

· A Regional Director of an Executive Department (1 criminal; 1 administrative); and

· A former Regional Director of a revenue collection Bureau (1 criminal)

As of 2 March 2004, there are 67 lifestyle check cases pending fact-finding investigation, involving around 67 government officials and employees. Ten (10) of these cases involve high-ranking officials, namely:

· A Department Secretary

· A Department Acting Secretary

· The Chairman of a government-owned corporation

· A Deputy Commissioner

· A Congressman

· A City Mayor

· Two (2) Municipal Mayors; and

· A Regional Director of an Executive Department

The lifestyle check pending fact-finding investigation also involves 26 employees of the Bureau of Internal Revenue (BIR), 9 employees of the Bureau of Customs (BOC) and 9 employees of the Department of Public Works and Highways, among others.

During the meeting of the Legislative-Executive Development Advisory Council (LEDAC) on 3 August 2004 at Malacanang chaired by President Arroyo, it was reported that out of twenty (20) lifestyle check cases investigated:

· 5 cases investigated by Transparency Group (TG): filled and pursued by Ombudsman (ranks:  Undersecretary; Deputy Commissioner, Regional Director, Division Chiefs);

· 5 cases jointly investigated by TG and Department of Finance (DOF) (birthday scam at the Bureau of Internal Revenue (BIR) and the Bureau of Customs (BOC);

· 5 cases filed by DOF and pursued by the Ombudsman;

· 5 cases referred to Ombudsman

The Transparency Group has estimated that the cost of investigation per case is P100,000  (USD 1,900).  The time frame is 3 months of investigation, 10 months of Ombudsman proceedings, shortened from average of 2 years.  

The Presidential Anti-Graft Commission (PAGC) has conducted 175 lifestyle checks the results of which showed 3 officials failed; 46 cases on-going and the rest forwarded to the Office of the Ombudsman and other agencies.

2)  Formation of lifestyle checks and anti-graft units in critical agencies

With Transparency Group experience and guidance, lifestyle checks and anti-graft units were formed in the following departments:

· Department of Finance Revenue Integrity Protection Service

· Department of Agrarian Reform Committee of Transparency

· Department of Health Lifestyle Check Group

· Department of Public Works and Highways Asset Consistency Check Team

· Department of Environment and Natural Resources Lifestyle Investigation Group 

· Department of Education

Discussion Guide:

As government officials of the Philippine Government:

1. Please discuss the extent to which the general and specific objectives of the lifestyle check have been met.

2. Enumerate and discuss some of the facilitating and hindering factors in the lifestyle check program.  What implications would these factors have on the current policy and conduct of lifestyle check as a tool for combating corruption in the country?

3. Discuss and suggest future strategic directions in the implementation of the lifestyle check program both in the short-term (1-3 years) and medium-term (over 3 -6 years).

Please be ready to present the case as well as the results of your discussions in the

above items within 45 minutes.  Good luck!










Annex 1

CORRUPT PRACTICES OF PUBLIC OFFICERS

(RA 3019, Section 3)

1. Persuading, inducing or influencing another public officer to perform an act constituting a violation of rules and regulations duly promulgated by competent authority or an offense in connection with the official duties of the latter, or allowing himself to be persuaded, induced, or influenced to commit such violation of offense;

2. Directly or indirectly requesting or receiving any gift, present, share, percentage or benefit, for himself or for any other person, in connection with any contract or transaction between the Government or any other part, wherein the public officer in his official capacity has to intervene under the law;

3. Directly or indirectly requesting or receiving any gift, present or other pecuniary or material benefit, for himself or for another, from any person for whom the public officer, in any manner or capacity, has secured or obtained, or will secure or obtain, any Government permit or license, in consideration for the help given or to be given;

4. Accepting or having a member of his family accept employment in a private enterprise which has pending official business with him during the pendency thereof or within one year after its termination;

5. Causing any undue injury or any party, including the Government, or giving any private party any unwarranted benefits, advantage or preference in the discharge of his official administrative or judicial functions through manifest partiality, evident bad faith or gross inexcusable negligence.  This provision shall apply to officers and employees of offices of government corporations charged with the grant of licenses or permits or other concessions;

6. Neglecting or refusing, after due demand or request, without sufficient justification, to act within a reasonable time on any matter pending before him for the purpose of obtaining, directly or indirectly, from any person interested in the matter some pecuniary or material benefit or advantage, or for the purpose of favoring his own interest or giving undue advantage in favor of or discriminating against any other interested party;

7. Entering, on behalf of the Government, into any contract or transaction manifestly and grossly disadvantageous to the same, whether or not the public officer profited or will profit thereby;

8. Directly or indirectly having financing or pecuniary interest in any business, contract or transaction in connection with which he intervenes or takes part in his official capacity, or in which he is prohibited by the Constitution or by any law from having any interest;

9. Directly or indirectly becoming interested, for personal gain, or having a material interest in any transaction or act requiring the approval of a borad, panel or group of which he is a member, and which exercises discretion in such approval, even if he votes against the same or does not participate in the action of the board, committee, panel or group.  Interest for personal gain shall be presumed against those public officers responsible for the approval of manifestly unlawful, inequitable, or irregular transaction or acts by the board, panel or group to which they belong;

10. Knowingly approving or granting any license, permit, privilege or benefit in favor of any person not qualified for or not legally entitled to such license, permit, privilege or advantage, or of a mere representative or dummy of one who is not so qualified or entitled;

11. Divulging valuable information of a confidential character, acquired by his office or by him on account of his official position to unauthorized persons, or releasing such information in advance of its authorized release data.

                                                  



      Annex 2

PHILIPPINE GOVERNMENT ANTI-CORRUPTION BODIES

(Source:  Combatting Corruption in:  An Update

World Bank, September 30, 2001)

1. Office of the Ombudsman
(Legal status:  Constitutional; Established: 1986)

Investigates and prosecutes.  Adjudicates administrative cases and takes criminal cases to court (or Sandiganbayan depending on government official’s rank).

2. Commission on Audit
(Legal status:  Constitutional;  Established: 1901) 

Conducts independent audit of government agencies and refers financial irregularities discovered in audits to Ombudsman’s Office.

3. Civil Service Commission
(Legal status:  Constitutional;  Established:  1901)

Plays preventive role in setting standards and norms for civil service appointments and punitive role in meting out penalties and punishments for violations.

4. Sandiganbayan
(Legal status: Constitutional:  Established: 1986)

As main anti-graft court, adjudicates criminal cases brought to it by the Ombudsman’s Office.  Deals only with cases brought against high-ranking government officials.

5. Judiciary, headed by the Supreme Court

(Legal status: Constitutional:  Established: 1901)

Adjudicates law in all areas.

6. Department of Justice
(Legal status:  Executive branch; Established: 1901)

Acts as the government’s primary criminal prosecution arm.

7. Department of Budget and Management
(Legal status:  Executive branch; Established 1936)

Assist the President tin the preparation of a national resources and expenditures budget with the goal of attaining national socio-economic plans and objectives.  

8. Commission on Elections

(Legal status:  Constitutional; Established 1940)

Enforce and administer all laws and regulations relative to the conduct of election, plebiscite, initiative, referendum and recall. 

9. Presidential Commission on Good Government

(Legal Status:  Executive (quasi-judicial body); Established 1986)

Recover ill-gotten wealth amassed by former President Ferdinand E. Ramos, his immediate family, relatives, and close associates both here and abroad; investigate such cases of graft and corruption as may be assigned by the President; adopt institutional safeguards to prevent corruption in Government. 


      Now also tasked with similar recovery from ex-Pres. Estrada.

10. Bangko Sentral ng Pilipinas

(Legal Status:  Constitutional – New Central Bank Act; Established 1993)

Performs central banking functions.  Replaced old Central Bank created din 1946.

11. Securities and Exchange Commission

(Legal Status: Executive – Commonwealth Act No. 83 or Securities Act:

 Established 1936)

Oversees registration of securities, evaluating financial condition and operations of applicants for security issues, and supervising stock and bond brokers, as well as stock exchanges.  Tasked with strengthening corporate governance.

12. Inter-Agency Anti-Graft Coordinating Council

(Legal Status:  Executive Order No. 79; Established: August 1999)

Shares information and resources to enhance coordination of the activities of member agencies (Commission on Audit; Office of the Ombudsman; Civil Service Commission; Presidential Commission Against Graft and Corruption; Department of Justice; and National Bureau of Investigation.

13. National Bureau of Investigation

(Legal Status:  Executive; Established:        )

Gathers evidence for probable cause hearings and files appropriate charges.

14. Presidential Committee on Effective Governance

(Legal Status:  Executive Order No. 165; Established:  October 1999)

Formulates public sector institutional strengthening and streamlining agenda.

Chaired by the Executive Secretary, vice-chaired by the Department of Budget and Management; members include: Heads of the Civil Service Commission, the Commission on Audit, Department of Finance, National Economic and Development Authority, Presidential Management Staff.

15.  Presidential Anti-Graft Commission

       (Legal Status: Executive Order No. 12; Established: April 2001)

  Investigates violations of anti-graft laws by presidential sub-appointees;

  recommends suspension of the erring individual or president.  (Similar

  mandate as the Ramos administration’s Presidential Commission Against

  Graft and Corruption, which it superseded). Also superseded the Estrada

  administration’s National Anticorruption Commission.

16.  Governance Advisory Council
(Legal Status: Executive Order No. 25; Established:  July 2001)

 Advises the President in formulating government reform agenda.  Consists

 of private sector appointees.

17. Anti-Money Laundering Council
(Legal:  Executive – created by RA 9160 Anti Money Laundering Law;

 Established:  September 2001)

Receives reports on covered transactions and can freeze suspicious accounts without recourse to courts for 15 days.  Composed of the Central Bank, the Head of the Insurance Commission and the Chairman, Securities and Exchange Commission.
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� Prepared for presentation and discussion during the Sub-regional Training/Experience-Sharing Seminar on Public Ethics and Accountability, September 20-22, 2004, Hanoi, Vietnam.  The case study is intended primarily to be descriptive rather than analytical as the case analysis will be made during the seminar.


� Director, Management Staff, National Economic and Development Authority (NEDA), Philippines and concurrently Director-in-Charge, Legislative Executive Development Advisory Council (LEDAC)


Secretariat based at the NEDA.


� Salary Grade (SG) 27 covers the position of   Assistant Bureau Director of National Agencies that are fully regionalized and its equivalent positions in other government agencies, bodies and government-owned and controlled corporations.


� Preliminary investigation refers to the process of determining the existence of probable cause, while administrative adjudication refers to the process of determining the existence of substantial evidence for administrative violation.


5 Malfeasance may be defined as the performance of some act that is wrongful or that one has specifically contracted not to perform:  said usually of official misconduct. 


Misfeasance may be defined as the performance of a lawful act in an unlawful or culpable manner; while 


nonfeasance may be defined as the nonperformance of some act that one is legally bound to perform.
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