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Executive Summary

Promoting the rule of law, transparency and fighting against corruption have emerged as attractive concepts in the global discourse on public policy, and they enjoy practically universal appeal. Their beauty, apparent moral clarity and simplicity, however, contrasts with the considerable difficulty in defining their content and the cumbersome and often frustrating process it becomes when these ideals are to be put into practice – and this is true for every country, developed or developing, recent or old democracy. This paper briefly outlines the various approaches to understand these concepts, and highlights the risks associated with basing public policy paradigms on such vague notions, and mentions some of the challenges which arise when governments and international organizations undertake to translate these abstract goals into tangible realities.
 
The complexity of the subject should, however, not discourage, in particular in the context of UN’s work or the ICNRD, from engaging in activities aimed at better legal frameworks, modernized judiciaries, introducing transparency rules or reducing corrupt practices. A wide range of technical know-how and tools exists and is available to governments that want to engage in this type of reform in earnest, in an effort to provide better governance for their people. While much remains uncertain, a number of international actors have emerged as specialists in these fields, and have accumulated a significant amount of lessons learnt and good practice over the past two decades. The bottom line of the conclusion is that caution should be exercised when embarking on initiatives which sound promising, but have uncertain effects. Rhetorical simplifications must be critically examined. If a global democracy movement is to remain authentic and credible, and the inherently political context of such work – with all its major pitfalls and minefields - must not be overlooked under what is at times seen as a merely technical/pragmatic exercise.   

Key issues and challenges 

Defining

In trying to delineate the scope of this analysis the problems of defining the goals of rule of law promotion, transparency and anti-corruption activities quickly become visible. The ‘rule of law’ is a widely praised, but often poorly understood, political ideal. Its relation to democracy – sometimes equally difficult to define - is however generally accepted.
 Yet, despite the close ties of the rule of law to democracy and capitalism, it stands apart as a non-ideological, even technical solution.
 The same is true for the anti-corruption discourse, which has, in many parts of the world, replaced ideological debates of the Cold War era as the preferred subject of politics. 
Within the context of democratic governance, the rule of law should be understood as government limited by the law, making its actions and decisions predictable for the individual citizen. In philosophical terms, it is an ancient ideal in Western Thought which goes back to ancient Greek philosophy.
 The central idea of the rule of law throughout the centuries has been that if a king were to rule according to law, he would be constrained and his powers would be limited.
 The idea was also central to the development of constitutionalism and the separation of powers in the context of the foundation of the United States of America in the late 18th century. Both the terminology and the philosophical concepts emerging from that period had a fundamental impact on the eventual global reach of these ideas. 
While philosophical definitions of the rule of law may vary, this common denominator constitutes its essential substance, which also makes it so clearly related to democracy and democratic governance. If the core element of democracy is the election of a legitimate leader or representatives, the rule of law is the core of democratic governance – between the elections, as it were – constraining the elected leader(s) or representatives to follow a set of predictable rules and being submitted themselves to such rules. This is probably also what underlies the understanding of the Universal Declaration of Human Rights
 which states that it ”is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law”. It thus relates fundamentally to the relationship between the ruler and the ruled. If a government is to maintain its legitimacy, it must accept and follow the rule of law. If it fails to do so, it forfeits its claim to rule. (As I will try to show, this is why the rule of law is so closely related to the contemporary debate on corruption.)
Jurists and philosophers often distinguish between two types of rule of law.  The first is "substantive" rule of law, defined to be rule according to some particular set of laws that are valued for their content, such as guarantees of basic human rights. The second is "formal" or "procedural" rule of law, defined to be rule according to any laws generated by some legislative process, even if they are "bad" laws.
 Kleinfeld notes that definitions of the rule of law fall into two categories: (1) those that emphasize the ends that the rule of law is intended to serve within society (such as upholding law and order, or providing predictable and efficient judgments), and (2) those that highlight the institutional attributes believed necessary to actuate the rule of law (such as comprehensive laws, well-functioning courts, and trained law enforcement agencies).
 This distinction harks back to the age-old debate between legal positivists and proponents of some form of natural legal principles and ideas, which would nowadays include human rights as a core element. 
This philosophical debate is not just interesting for the ivory tower of academia, however. Oppressive, undemocratic regimes often defend themselves against criticism from outside by referring to the formal legality of their actions, while few would go as far as to admit that they are in fact not bound by any legal constraints at all. The practically universal appeal of the rule of law as a principle governments claim to adhere to makes it at the same time so difficult to use the concept to describe actual realities in a given country (e.g. “Is the rule of law respected? To what degree and how often? How much is enough?”), and, following from that, devising any meaningful activity intended to ‘promote’ it. It is not possible to demonstrate empirically that the rule of law prevails in one country, while it does not in another. Real situations vary in shades of gray, rather than in black or white. The line between countries presumed to respect the rule of law and those that violate it is relative, and is a result of political convenience, even though the extreme cases on both ends of the spectrum are probably beyond doubt. 
The same is true for corruption as a political phenomenon; there are no countries that are ‘clean’ or ‘unclean’ although certainly some are cleaner than others. Corruption has come to be seen as the anti-matter to the rule of law. Rhetorically, the rule of law and anti-corruption have probably begun to overtake human rights and democracy in the last decade. As Krastev so aptly pointed out, corruption has become the black myth of our times. It is the explanation of last resort for all failures and disappointments of transition and globalization. The rule of law is the white myth of today, and it has surpassed democracy and market economy as the magic phrase in the post-ideological period after the end of the Cold War.
   
The problem with defining the scope of the rule of law as a positive ideal, and corruption as its opposite is that these concepts are so wide that several other ideas are sometimes swept under their name.  For instance, the idea that the persons in government (rather than the government as an institution) should themselves be subject to law like any private citizen is another idea that is sometimes discussed under the rule of law. Authoritarian states tend to identify rule of law with "law and order," implying not restraints on the government but restraints on citizens – also at times referred to as “rule by law”. And while the ideal of the rule of law describes the way a king should act - and by implication, the executive branch - many confuse the rule of law with the quality of the court system.
 
Reflecting on its own rule of law efforts, the United Nations has also come down in favor of a broader definition; in a landmark report
 of the Secretary General to the Security Council on the Rule of Law and Transitional Justice, the rule of law is defined as follows: “The “rule of law” is a concept at the very heart of the [United Nations] Organization’s mission. It refers to a principle of governance in which all persons, institutions and entities, public and  private,  including  the  State  itself,  are  accountable  to  laws  that  are publicly promulgated,  equally enforced and independently adjudicated, and which are consistent with  international  human  rights  norms  and  standards.  It requires, as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountability  to  the  law,  fairness  in  the  application  of  the  law, separation of powers, participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency.”

The rule of law is undeniably important to peaceful, free, and prosperous societies, but it is no quick fix. Imparting the rule of law to a society with no history of it involves changing the attitudes of masses and elites and creating a political culture in which nobody is above the law. Unfortunately, proponents of rule-of-law reform tend to have simpler, less lasting things in mind, like writing legal codes and sprucing up courts.

For practical purposes, however, this latter, narrower, definition has come to be used for the plethora of international programmes aiming at the ‘rule of law’. It is the most common understanding among institutions and practitioners who refer to their work as ‘rule of law work’. This is not because of a disagreement with the broader, philosophical concept of the rule of law, but because of simple constraints of practicality and political feasibility. Within the OSCE framework, 56 Governments, including most donor countries, are bound to the definition that “the rule of law does not mean merely a formal legality which assures regularity and consistency in the achievement and enforcement of democratic order, but justice based on the recognition and full acceptance of the supreme value of the human personality and guaranteed by institutions providing a framework for its fullest expression”.
 In practice, Governments and international organizations have themselves taken to define the rule of law for their specific purposes, which only demonstrates the variety of ideas covered by this label.
Most commonly, the rule of law has come to be defined, in practice, as what constitutes the content of rule of law assistance programmes. While this jargon among aid administrators and consultants may have little to do with the lofty ideals discussed by Plato, it serves as a pragmatic shorthand for the myriad of programmes and initiatives aiming at reforming the judiciary, prosecutors, defense lawyers, street law clinics, police reform and legal education – the lawyers’ contribution to development. This is a definition of convenience, and it is not very clearly delineated either, as it has emerged out of practicalities rather than anybody’s conscious effort to establish clarity in this emerging field.
 

While definitions for corruption are clearer and more generally accepted, in practice, the political aspect of this phenomenon contributes to a great degree of uncertainty. What is it exactly when we speak of corruption? (Is a country very corrupt if its leaders steal very much money, of if it is very common to pay bribes for public services?) Beginning with the early 1990s, corruption, which had always been seen as a necessary evil of human society, became a subject of serious debate among political scientists, economists and policy makers in Western donor institutions. With the emergence of a civil society movement focusing on transparency and corruption as such, corruption transcended from the occurrence of individual acts to a new “-ism”, against which global resources and effort could be mobilized.
  
Contrary to the rule of law, corruption, or elements of it, has come to be regulated a number of legislative texts, first national, later multilateral. As a result of the U.S. Foreign Corruption Practices Act of 1977, U.S. companies felt a disadvantage over investors from other countries, where corruption was not just an accepted part of a business transaction, but even tax deductible. Consequently, the OECD moved towards criminalizing the payments of bribes to foreign officials in 1997. Mass privatization in the formerly socialist countries led Western investors to insist on a level playing field and predictable rules, thus eliminating the hidden protectionism of local insiders. In 1996-97, the World Bank completed its swing from eschewing the issue of corruption as a far too sensitive matter to be raised openly, to identifying it as a central explanation of why certain policies were failing: In 1997, the World Bank published its first policy document entitled “Helping Countries Combat Corruption”. In 1998, UNDP adopted its first policy document which defined corruption as: “the misuse of public power, office or authority for private benefit – through bribery, extortion, influence peddling, nepotism, fraud, speed money or embezzlement.”
 
The global anti-corruption movement has reached its peak so far with the adoption of the  UN Convention against Corruption last year. While the Convention did much to mobilize the international community on this issue, it does not provide a definition of corruption as such. It does list a number of acts to be criminalized by signatories, such as “bribery, embezzlement, misappropriation or other diversion of property, trading in influence abuse of functions illicit enrichment”, but leaves the precise meaning of corruption open to national legislation. When the Convention speaks of corruption, it presumes that it is clear what this terms actually constitutes. However, the fact that such a definition is not universally accepted, and that the approaches to counter it are diverse, may be a significant obstacle to its effective implementation. 
Krastev has also pointed to a much more sociological aspect of how corruption permeates political discourse around the globe, and has argued that the perception of corruption is a function of a growing gap between publics and the elite, and correlates much more to the rise of inequality in a society, than in the number of times a bribe has to be paid by a citizen to obtain a certain service.
 When disenchanted populations define corruption as one of the ailments of their society, they may have different things in mind than how often they need to bribe traffic police. 
The fact that disparate definitions of the problem persist This is not to suggest that it is meaningless or counterproductive to engage in activities under the heading of rule of law, transparency or anti-corruption. The lack of universally accepted definitions should not be an excuse to be complacent, apologetic or relativistic about the abuse of power and the criminal misuse of public resources. Often, the differences in definition may be less relevant than they appear at first sight. Rather, it is often argued, one has to focus on small practical steps – training of judges, setting up independent review bodies, simplifying procedural rules – to bring about, or at last move towards, the longer term goal of the rule of law, which indicates the direction of the journey as a distant point on the horizon, rather than a benchmark which can be fulfilled in a certain number of years. 
Measuring

The difficulty to define the concepts of rule of law, transparency and corruption results is one of the reasons why it is so hard to measure and quantify the prevalence of these concepts in a given society, in particular with the aim to compare societies with one another. From this follows another related difficulty, namely in measuring and comparing the effect of programmes – governmental or external – to promote these ideals. Nevertheless, the rise of the rule of law and corruption as central elements of public policy discourse has created the demand for comparative data. As a consequence, the past decade has seen a trend towards measures, indicators and benchmarks, which have largely become accepted as an adequate basis for decision-making in the rule of law and anti-corruption industry. 
Thomas observes that from the theoretical standpoint, it is difficult to construct a measure of the rule of law, whereas from the practical standpoint, it is difficult to gather the data, especially because those societies that have a weak rule of law often have poor governmental transparency and recordkeeping.
 Surveys of the business community have included questions about the respondents’ impressions of the rule of law and the operation of courts, and have used such survey data to demonstrate that growth was positively correlated with the rule of law as measured in a subjective survey.
 
Also, in the fight against corruption, subjective perceptions are the reference data most often used, as evidenced by the Corruption Perception Index published by Transparency International (TI), a non-governmental advocacy group, which is based on expert assessments and opinion surveys.
 The trouble with such instruments is that what they measure is the perception of reality, not reality itself, and that perceptions do not necessarily reflect reality accurately and tend to affect the state of the object observed. If the trust by international investors in a given state or economy is large, that state or economy is likely to benefit from it. While such a mechanism is not merely a self-fulfilling prophesy, evidence suggests that group behavior and perceptions do not always correlate to facts on the ground. Caution with perception-based measurements should therefore always prevail.
 
Since TI first published its Corruption Perception Index, largely as a public relations tool to draw attention to the problem, it has become one of the cornerstones of the global anti-corruption movement. Media around the globe devoured its findings, which now made it so easy to ‘see’ corruption. It was as if a curtain had suddenly been lifted. Governments eagerly watch their rankings as they go up and down. While TI does in fact not claim to measure actual corruption, but the perception of its prevalence among certain groups of people (“businessmen”), it has been riding on its success ever since. Once a measure, imperfect as it may be, was out there, nothing could stop corruption from becoming one of the big ideas of the post-Cold War era.
  
The widespread use of perception-based data has also led to classifying certain countries as where corruption is “endemic” or “rampant”. At times this is done too casually, and it is not always clear that such an analysis was made free from reference to any stereotypes or preconceived ideas about certain countries or regions. At the same time, countries can undeservedly benefit from a reputation as “strong and clean government traditions”, where shortcomings are merely seen as exceptions from the norm.  Also, such data does not take into account that discourse about corruption has become one of the central themes in politics around the globe since the demise of an alternative to liberal democracy-market economy model of the West. As difficult as it is for a politician wrongly accused of corruption to prove his or her innocence, as difficult it is for a country branded as corrupt to prove otherwise. 
Promising

Despite (or perhaps due to) the elusiveness of their content, the rule of law, transparency and the fight against corruption have found entry into practically all democracy-related documents, commitments and declarations in the past decade or so. States have, individually and in a variety of international formats, committed themselves time and again to the rule of law, and often pledged to promote transparency and to fight corruption. In September 2000, heads of state and government gathered in New York to commemorate the Millennium committed themselves “to promote democracy and strengthen the rule of law, as well as respect for all internationally recognized human rights and fundamental freedoms, including the right to development”. (The rule of law is therefore something else than human rights law as such, although such declarations rarely explain what it actually is.) Regional organizations such as the OSCE, the Council of Europe, the African Union, the OAS all have specific references and commitments to the rule of law as a central element of a democratic order. 

More specifically related to corruption, perhaps the most salient development recently is the United Nations Convention against Corruption
, which has been signed by 140 states and ratified by 67,
 and which went into force in December 2005. The Convention also lists corruption as a “serious problem and threat to the rule of law”, states that the illicit “acquisition of personal wealth can be particularly damaging to the rule of law”, but also that a “state’s anticorruption policies should reflect the principles of the rule of law”.
 It thus connects the two issues, however without resolving the conceptual uncertainties mentioned above. In the view of the UN ODC, which is charged with the promotion of its implementation, the Convention “creates the opportunity to develop a global language about corruption and a coherent implementation strategy. A multitude of international anti-corruption agreements exist, however their implementation has been uneven and only moderately successful. The UNCAC gives the global community the opportunity to address both of these weaknesses and begin establishing an effective set of benchmarks for effective anti-corruption strategies.”
 While the world community has not been able to agree on a definition of corruption and the purpose and parameters of anti-corruption, it has now agreed on touch action and a catalogue of institutional responses. 
The speedy rise of the rule of law, transparency and anti-corruption as big ideas for the international community has proven to be unstoppable. While it is not uncommon to relativize human rights and democracy in the international arena (e.g. Is there an Asian approach to human rights? Is a ‘managed democracy’ more appropriate for some societies?), there is no dissident to the idea that the rule of law is a universal good, and that corruption is a universal evil. 
It is appropriate, in this context, to recall for the purpose of this overview the commitments the ICNRD themselves have produced.
  It comes as no surprise that the ICNRD, as a global democracy forum, has gradually discovered the rule of law, transparency and anti-corruption as areas which deserve attention as essential elements in a broader democratization strategy. In fact, promoting the rule of law, transparency and fighting against corruption have been increasingly important elements of global democratization efforts during the past two decades, and more and more organizations and actors develop programmes or at last adopt pledges and commitments in this regard. While two decades ago the rule of law was a rarely used metaphor and fighting corruption was too sensitive an issue to be tackled in international forums, in recent years the agendas of various global and regional organizations has converged, while a whole new generation of service providers in this field has arisen. 
With the increased profile the rule of law, transparency and anti-corruption efforts are gaining within the ICNRD context, it is worth taking a brief look at the range of existing efforts, and identifying some lessons and conclusions from such work. 
Promoting
One result of the explosion of rule of law and anti-corruption as policy paradigms is that it is almost impossible to list all actors and activities which they proudly undertake under these headings. It is safe to say that almost any activity within the context of development, reform assistance, or international cooperation generally includes references to these goals in one way or another. It is even difficult, due to the limitations of this paper, to list those agencies and institutions which have specialized and developed a particular focus in these fields. 
Within the United Nations system, promoting the rule of law, transparency and fighting corruption has become one of the major goals of the organization. Activities aimed at these goals have been developed in a range of agencies and departments, and significant amounts of knowledge and expertise have been acquired.
 
More specifically on fighting corruption, the United Nations’ Office for Drugs and Crime (ODC) has been given the lead role in helping to implement the Convention Against Corruption, and maintains a Global Programme against Corruption (GPAC), intended to help countries effectively implement the provisions of the Convention. The primary goal of this programme is to provide practical assistance and build technical capacity to implement the Convention, concentrating on supporting states in the development of anti-corruption policies and institutions, including the establishment of preventive anti-corruption frameworks.

The areas of its work include technical cooperation, the identification of good practices and materials, and, based on that, the production of multiple technical and policy guides as well as international coordination (International Group for Anti-Corruption Coordination)
 in an attempt to coordinate the anti-corruption efforts of donors, multilateral anti-corruption enforcement officials, and NGOs and to help facilitate their work by avoiding duplication and leveraging resources.
 The ODC also strives to coordinate and facilitate the development benchmarks, methodologies and approaches for a global assessment of corruption, as well as anti-corruption efforts.
The United Nations Development Programme (UNDP) is arguably the oldest segment of the United Nations which has not only developed an awareness of the problem, but has also assembled most practical knowledge about promoting the rule of law, transparency and anti-corruption among international agencies.
 What it calls its efforts to improve accountability, transparency and integrity (ATI) constitutes one of the core areas of its democratic governance programme – which in turn is central to its approach on development. It sees its efforts to combat corruption in direct support of its goals of eradicating poverty and promoting human security for all and thus a contribution to the UN’s global agenda of assisting countries in achieving the Millennium Development Goals (MDGs), for which UNDP has the lead role within the UN system. Through its country offices and in particular its role as Resident UN Coordinator, it maintains a range of practical assistance programmes and represents a main player of the international community on the ground.
The UNDPs outlook is naturally focused on developing countries. Its hands-on experience with corruption and the fight against it stems from its several decades of development cooperation. Its primary concern relates to the money which developing countries lose through fraudulent diversion of development funds, which is at the same time one of the problems which gave rise to the political concern over corruption in the developed world in recent years. It identifies the following entry points for its engagement: (1) focusing on prevention and (2) enforcement, (3) strengthening national integrity institutions, (4) increasing public participation and building coalitions and (5) working with the international community.
 

Within the past decade the rule of law has also become one of the core concepts of the UN’s efforts related to conflict and post-conflict situations. Primarily in the post-conflict reconstruction and rehabilitation phase, the rule of law has acquired the rank of one of the indispensable elements of UN engagement.
 This has two main elements: firstly, the UN has become one of the main promoters of rule of law in post-conflict situations, in the sense that it provides UN police missions, international judges, builds and trains judicial systems, and seeks transitional justice and accountability for international crimes. Secondly, the rule of law has become an idea which is also expected to govern UN missions themselves, just as anti-corruption efforts are now expected to begin with better management and accountability from within the UN system.
 
The rise of the rule of law as a concept permeating the UN´s classical peacekeeping functions has so far culminated in the UN SG´s Report on the Rule of Law and Transitional Justice in Conflict and Post-Conflict Societies (2004) which summarizes and critically reflects on this sector and suggests a number of ways in which efforts in this field can become more effective and tangible. The report also provides a definition of the rule of law for this particular context
 and outlines the goal of rule of law work as (1) a strong judiciary, which is independent and adequately empowered, financed, equipped and trained to uphold human rights in the administration of justice; as well as other institutions of the justice sector, including (2) lawful police services, (3) humane prison services, (3) fair prosecutions and (4) capable associations of criminal defence lawyers. Beyond the criminal law realm, rule of law promoting strategies must also ensure (5) effective legal mechanisms for  redressing civil claims and disputes, including property disputes, administrative law challenges,  nationality and citizenship  claims  and  other  key  legal  issues  arising  in  post-conflict  settings. The more recent major peacekeeping and institution-building missions of the UN, particularly in Kosovo and Timor L’Este have provided the Organization with a number of lessons learnt and insights, and have built up significant capacity to approach these challenges more effectively. 
The Office of the UN High Commissioner for Human Rights in its own right has been instrumental in raising the profile of rule of law concerns worldwide, not only through its headquarters in Geneva, but also through its network of field operations which often include a particular focus on the rule of law from its human rights perspective. In a recent publication,
 the OHCHR lays out the state of current international best practice with regard to monitoring legal systems, mapping the justice sector, the vetting of staff in the judicial and security sector, prosecution initiatives, as well as truth commissions. 
The World Bank has been one of the leading proponents of the global anti-corruption agenda and has identified corruption as among the “greatest obstacles to economic and social development, undermining development by distorting the rule of law and weakening the institutional foundation on which economic growth depends.”
 It has concluded that the harmful effects of corruption are especially severe on the poor, who are hardest hit by economic decline, are most reliant on the provision of public services, and are least capable of paying the extra costs associated with bribery, fraud, and the misappropriation of economic privileges. The World Bank’s anticorruption strategy, which “aims at going beyond the symptoms to tackle the causes of corruption”, builds on five key elements: (1) Increasing Political Accountability, (2) Strengthening Civil Society Participation, (3) Creating a Competitive Private Sector, (4) Institutional Restraints on Power, and (5) Improving Public Sector Management. Since 1996, the World Bank has supported more than 600 anticorruption programs and governance initiatives developed by its member countries.
 The World Bank has also issued several policy papers and studies, which serve as key reference documents for the emerging discipline as a whole.
 The recent strategy paper “Strengthening Bank Group Engagement on Governance and Anticorruption” lays out the path to even further enhancing the Bank's work on governance and anticorruption.
 While their programmes cannot be mentioned here, the corresponding role of the International Monetary Fund (IMF) and the Regional Development Banks (EBRD, ADB, IADB) should also be mentioned in this context. 
Among regional or specialized organizations, the Organization for Economic Cooperation and Development (OECD) stands out as one that has a long record of trying to formulate policies and programmes aiming at fighting corruption and promoting the rule of law in the industrialized world.
 The OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (also referred to as the ‘Anti-Bribery Convention’) was the first international normative instrument to address the issue of corruption globally.
 .More recently, the OECD, which also carries out country monitoring on the implementation of the Anti-Bribery Convention, has assumed a leading role globally in preventing international bribery and corruption. A large body of knowledge is available through the OECD’s specialized website on the subject of corruption, which contains case studies, country surveys-reviews and guides, manuals, and policy briefs from around the globe. The OECD is also currently working on a comprehensive Policy Paper on Corruption – Setting an Agenda for Collective Action, which is expected to be presented to governments later this year.
 The OECD’s Global Forum on Governance in November 2004 focused on Fighting Corruption and Promoting Integrity in Public Procurement.
 

The activities of a number of regional organizations, such as the Council of Europe, the OSCE, the African Union, the Organization of American States and others can not be addressed here. Suffice it to say that many of them also have made rule of law promotion and anti-corruption central to their purpose and mission.
 
While several other regional or specialized organizations or development banks also have developed a focus on the rule of law and anti-corruption, a growing number of countries has also made these concepts central to their global development cooperation and democratization efforts, as well as bilateral relations. The United States of America and the European Union (including a number of its Member States individually), as well as other major donors have been professing strong allegiance to the principle of the rule of law, and have been at the forefront of identifying corruption as a major obstacle to more effective development assistance and global growth.
 The European Union has gone as far as labeling its field missions in the context of its Common Foreign and Security Policy as ‘Rule of Law Missions’ – thus underlining the importance it attaches to the concept in its own visibility efforts.
 Strengthening the rule of law is also one of the EU´s primary goals on the international scene, in particular in neighboring countries. The European Union’s aid programme for human rights and democracy (EIDHR) included some EUR 60 million for the ‘rule of law’ in the period 1996-2000, some 15 percent of the total. The United States, in addition to dedicating significant sums for rule of law and anticorruption activities within its aid programs,
 has also initiated a number of conferences on corruption over the past years.
 Rule of law, transparency and anti-corruption programmes take a prominent place on the menu of practically all donor countries and agencies. The UK’s Anti-Corruption Initiative and the U.S. Millennium Challenge Account should be mentioned as examples. 
Conferences on corruption have also been the focus of several other related initiatives launched by countries seeking to position themselves in the global rule of law and anti-corruption movement. In order to promote the effective implementation of the Convention against Corruption, a number of governments, led by Finland, have developed a Road Map for action which is being realised together with Friends of the Helsinki Process
 governments and in cooperation with other active governments as well as representatives of the private sector and civil society. 
An overview of relevant actors in the field would not be complete without mentioning civil society organizations which have specialized on rule of law and anti-corruption. Some of them have grown almost exponentially during the past decade as demand for their involvement and services has grown. Transparency International (TI), has grown from a small institute to a global civil society organisation leading the fight against corruption, and maintains a global network including more than 90 locally established national chapters and chapters-in-formation. These bodies fight corruption in the national arena in a number of ways. They bring together relevant players from government, civil society, business and the media to promote transparency in elections, in public administration, in procurement and in business. TI’s global network of chapters and contacts also use advocacy campaigns to lobby governments to implement anti-corruption reforms. TI’s declared mission is to create change towards a world free of corruption. Its enormous visibility and influence can be explained by the fact that it is seen as a trusted partner by many intergovernmental organizations, and stems from the massive amount of experience it has assembled since it started out as a modest Berlin-based NGO in 1993.
 On the rule of law end of the spectrum, the American Bar Association (ABA), and in particular its Central and East European Law Initiative (CEELI) has become an indispensable player in the field of judicial reform, legal training and law drafting, not least due to its field presence and network. It was one of the earliest organized initiatives which offered legal reform advice to transition countries in Central and Eastern Europe and the former Soviet Union, and has built up tremendous experience in this field. 

The actual activities undertaken by these organizations address a whole variety of areas and disciplines, and encompass a wide methodological spectrum. Technical assistance programmes refer largely to the phenomenon of petty bureaucratic corruption, in particular bribes paid by the public for certain favours and services. These programmes generally do not address the grand, political level corruption by privileged ruling elites. It is this latter area which is most difficult for international organizations to tackle, although it is probably the most essential for the development and strengthening of democracy and the rule of law in the wider sense. UNDP, in its Practice Note (2004), states that all successful anti-corruption efforts are strongly championed by the highest level of political leadership. It does not (and cannot) say, however, what could be done if that is precisely where the core of the problem lies. 

While an exhaustive directory of the various programmes and initiatives in the field of promoting the rule of law, transparency and fighting corruption cannot be presented here, this brief overview illustrates that this field has become, at least during the past decade, a global, multifaceted effort supported by a large number of actors and significant funds. Although overall figures are hard to come by, not least because the parameters of the field are so vague, it can be presumed that resources allocated for this purpose are still growing. Since the rule of law is so general a concept, and corruption is detrimental for all areas of public administration, practically all organizations promoting public policy reform have a stake in this field of activity. 
Since there are no generally accepted definitions and standards for the rule of law, transparency and fighting corruption, the approaches and methodologies of the various players in this field differ. Several organizations have developed position papers, practice notes, or have otherwise tried to capture expertise and knowledge. At times, they are in contradiction with each other. Some, for instance, focus on conditionality, while others focus on engagement. In the rule of law field, stark differences can ensue from the distinct legal traditions prevalent in the developed world (often resulting from but not limited to the common law - civil law divide). 
While organizations have started out to tackle the issues of rule of law promotion, transparency and anti-corruption from their own perspective first,
 in recent years a trend has emerged which shows various organizations branching out further into the field, thereby expanding their outlook and range of activities. This risks diluting the various organizational profiles in the middle ground of generic anti-corruption and judicial reform activities, and leads to unintended overlap and duplication. It has also increased the need for coordination and better division of labour, both on the policy level and in the field.
 
Lessons learned?
After some one and a half decades of specific programmes to promote the rule of law, and to curb and eliminate corruption, a vast amount of experience has been assembled by the thousands of programme managers, experts, consultants, legal professionals, and government officials involved. The difficulty, as so often, is in capturing the individual experiences and draw lessons learnt, and use these lessons in further planning and policy development. It seems that the learning process in the fields of rule of law promotion and anti-corruption are even more problematic than in classical cases of development assistance. The vagueness of definitions and the unclear limits of the scope of ‘rule of law’ and ‘corruption’ also contribute to this difficulty. 

Thomas Carothers has recently attempted to take stock of how the rule of law promotion business learns its lessons and what has been learnt. Unsurprisingly for anyone who has been exposed to such work, he found that profound questions exist about how much rule of law programmes really accomplish and whether this new rule of law community has rushed ahead with actions far in advance of any real understanding of the true nature of the problems to be solved.
 Others, like Ivan Krastev have studied the growing anti-corruption field and have leveled similar criticism against a number of assumptions and practices of this emerging sector.
 In a time where the official global policy discourse is steadfastly moving into the direction of using the rule of law and corruption as explanations for more and more areas of public policy, such critique appears almost heretic and represents a minority of the literature on the subjects. Also, few have so far tried to take a combined look at both rule of law reform and anti-corruption initiatives, and how these two correlate to each other in practice.
A number of donors and aid agencies which maintain and propagate rule of law reform and anti-corruption measures and policies have also made efforts at learning lessons and asking critical questions. While one could wish for much more of such institutional reflection, the existing, and publicly accessible body of lessons learnt already gives interesting and significant insights. 
The UNDP has since long paid particular attention to identifying lessons learnt and good practices. The lessons identified with regard to its work on anti-corruption (as presented in its Practice Note of 2004) are particularly instructive, as they are equally relevant for promoting the rule of law in a wider sense as well: 

· Fighting corruption is a long-term effort.

· An integrated and holistic approach, which targets key institutional reforms, as well as culture change, is required.

· There is no one model to fight corruption, and although “best practices” exist and can provide guidelines, they are not automatically applicable to any one country’s specific context.

· Anti-corruption reforms need to transform values and ethical frameworks through education and close participation of youth in order to be imbedded in public culture.

· To be effective, institutions dedicated to fight corruption must have clear mandates and powers, sufficient resources and independence.
· Targeting local accountability could be an effective place to start and build momentum.

· Strong committed leadership from government and civil society, backed by a coalition of supporters including political institutions and parties ready to push for greater accountability and transparency is fundamental to any effective reform programme.

· Solid data and analyses are crucial to evaluating problems, devising solutions and assessing progress.

· Fighting corruption requires extensive resources: financial, technical and human

· And lastly, it is important to keep the public informed.

The United Nations has drawn similar conclusions when it comes to promoting the rule of law, in particular in post-conflict settings: In the UN SG’s report  on the Rule of Law (2004) he states that “effective rule of law and justice strategies must be comprehensive, engaging all  institutions  of  the  justice  sector,  both  official  and  non-governmental,  in  the development and implementation of a single nationally owned and led strategic plan for the sector.” The lack of ownership, insufficient resources and excessive segmentation of approaches to policy reform have been identified as common to many programmes aimed at rule of law promotion and addressing corruption.

Furthermore, UNDP also concluded that aside from solid data and analyses, the assessment of the political, social, cultural and economic context is a prerequisite to better understand the different parameters of the corruption problem and the key institutions involved. Carothers says about rule of law reform: “The primary obstacles to such reform are not technical or financial, but political and human. Rule of law reform will succeed only if it gets at the fundamental problem of leaders who refuse to be ruled by the law.”
 Carothers thus interestingly refers back to the debate about the meaning of the rule of law in general and philosophical terms. While the rule of law “business” has been focusing on much more mundane things than the limits of power of kings, Carothers observes that, as difficult as it may be for international assistance programmes, this is exactly where the focus should lie if the true intent is to promote the rule of law and democracy. 
In his report to the UN Security Council on the Rule of Law, the UN Secretary General acknowledges that “unfortunately, the international community has not always provided rule of law assistance that is appropriate to the country context.
 Too often, the emphasis has been  on  foreign  experts,  foreign  models  and  foreign-conceived  solutions  to  the detriment  of  durable  improvements  and  sustainable  capacity. Both national and international experts have a vital role to play, to be sure. But we have learned  that effective  and  sustainable  approaches  begin  with  a  thorough  analysis  of  national needs  and  capacities,  mobilizing  to  the  extent  possible  expertise  resident  in  the country.” Similar lessons have been identified by a number of other international rule of law promoters. The United Nations and others have therefore pledged to look to nationally-led strategies of assessment and consultation carried out with the active and meaningful participation of national stakeholders.
 
Tamanaha has demonstrated that daunting complications arise when substantial parts of the positive law, or limits on the law (like the Bill of Rights) are transplanted from a Western society onto a non-Western culture in a manner that conflicts with prevailing views. As a consequence, he warns that the law will not match the morality of society and there will be no overarching coherence. In his view, there is no standard formula for dealing with a situation like this other than to tread with care.
 

A recent World Bank report
 has also highlighted the positive correlation between reducing corruption and the establishment of the rule of law in the broader sense: “Corruption declines when liberalization is paired with greater accountability and constraints on power.” However, in this report, the World Bank also confirmed that progress is slow and gradual, and often dependent on factors outside the scope of narrowly defined assistance programmes or campaigns.
 
States which have committed themselves to establishing and safeguarding democracy, usually also include the rule of law in what they promise to bring about. However, the international community is challenged when a country professes to be democratic, formally subscribes to the rule of law as a desirability, and carries out actions and policies under the label of fighting corruption, when in reality that country is far from reaching these goals, and at times even lacks the political will to pursue them in earnest. As for the rule of law, it is well established that the law and its strict application as such can contribute to perpetuating domination and inequality. Anti-corruption drives can be abused to drive out political competition or even to create a climate of fear and intimidation among the population. The World Bank has recognized that at times, “politicians have high-jacked the anticorruption agenda and used it to attack their rivals” and that “a serious anticorruption program cannot be imposed from the outside, but requires committed leadership from within, ideally from the highest levels of the state.”
 

The SG’s Rule of Law report states that the international community has frequently underestimated the extent of  political  will  necessary  to  support  effective  rule  of  law  reform in post-conflict States and invested inadequately in public consultations on reform questions. The Secretary General has therefore instructed his senior representatives in the field to give dedicated attention to supporting the political aspects of justice and rule of law reforms. Another consequence from such a conclusion is that institutions receiving international assistance cannot reasonably be evaluated in terms of their enhanced efficiency alone, without regard to their commitment to human rights or the responsibility of their public discourse.

The issue of immunities and special laws protecting the reputation and integrity of the president and other public figures must therefore also be taken into account more proactively by those seeking to promote the rule of law and those fighting corruption. The fact that excessive immunities for legislators - making Parliamentarians in many countries all but untouchable - remains a widespread issue.
 The use of criminalized libel prosecutions against journalists investigating on Heads of State and is directly opposed to transparency, hinders the rule of law and the forfeits any hope to tackle corruption effectively, but is unfortunately still a commonly used tool against journalists. 
The UNDP’s Practice Note also cautioned that many anti-corruption efforts have failed for a variety of reasons, among which is the imbalance between prioritizing short-term, immediate visible targets that create momentum but merely scratch the surface of the problem with deeper, more difficult, as well as time and resource intensive systemic reforms that attack root causes of corruption. It also cautioned against the use of ready-made models. In this context, it should be particular instructive that UNDP in 2004 clearly concluded that anti-corruption commissions (ACCs) alone are inadequate to address corruption, that establishing ACCs should be based on a systematic assessment of the particular needs and priorities of the country and that some anticorruption reform programmes can be effective without setting up an ACC. The Practice Note (2004) adds: “Alarmingly, most countries recently embarking on an anti-corruption campaign have focused solely on the creation or strengthening of such an institution, as it appears to be a “quick fix” to the problem. There are actually very few examples of successful independent anti-corruption commissions.” This outlook is quite disheartening, in particular in the light of the trend towards such a primarily institutional response which seems to have only intensified in recent years, not least due to the Convention against Corruption, which prescribes the establishment of a number of specialized anti-corruption bodies and institutions.
What is so striking about these lessons is not only that they are so obvious and common-sensical, but also that they are in fact not new. For decades, the various big ideas in development (both in lagging regions of developed countries and the developing world as such) have identified the same simple lessons all over again. The ease with which laws can simply be translated, or prescribed through international action plans in the form of binding treaties makes it simply too tempting to ignore this option. Donor-financed programmes tend to already have identified the (often institutional) goal before serious empirical research and consultation on the ground has been undertaken. Institutions, laws, training programs are short term deliverables. Despite a wealth of valuable lessons and insights, the tendency to reduce rule of law promotion and anti-corruption to schematic or even mechanistic approaches persists. 
However, probably the most essential lesson for rule of law promotion and anti-corruption efforts is that such endeavours, if they aim at real and lasting transformations in the way public affairs are conducted, are political issues at heart.
 Consequently, considerations of (domestic) political calculation come into the picture (such as entrenched interests of certain constituencies, elections that need to be won, coalitions that need to be held together) that can utterly destroy the rationale of any seemingly technocratic reform originating from donors or international organisations.
 
While the first phase of legal aid is often the quick codification of new laws and regulations, these laws are often not applied or enforced, which can be a consequence of insufficient consultation and preparation in the first place. The lack of ownership has often been identified as a main weakness of legal reforms imposed from the outside.
 However, rather than seeing the problem with transplanted laws from the outset, rule of law promoters have identified corrupt or dysfunctional judiciaries as the culprit. From that often follows an effort to reform the judiciary. 
  

Another frequently identified shortcoming is that rule of law assistance is based on an ideal notion of the rule of law, rather than the real life functioning of society, in particular the legal and judicial system, in donor countries. This leads to increasingly frequent questions of credibility and legitimacy on the (international) political level. Since acts inconsistent with the rule of law and corruption exist in all societies, including the most advanced democracies, developing countries may rightly ask the question why they should be target of rule of law assistance, or be subjected to conditionality over their anti-corruption efforts, if rich Western donor countries get away with downplaying the phenomenon as an exception from the norm. 

Conclusions 

Rule of law and anti-corruption campaigns divorced from the central values of human rights and democracy can risk undermining these very goals. Among the major donors, promoting the rule of law and fighting corruption have become preferred instruments for engaging with countries which would otherwise be reluctant to respond positively to policies based on human rights and democratization, which is seen as far more confrontational and threatening. Authoritarian regimes with the ambition to be accepted as democracies, embrace the rule of law and anti-corruption as concepts which can be sold as pro-democratic, but can also be used to consolidate power of a given elite. At the same time, democracies often coexist with substantial shortcomings in the rule of law and are affected by corruption at al levels. 

As Carothers and others have observed, Western nations and private donors have poured hundreds of millions of dollars into rule-of-law reform, but outside aid is no substitute for the will to reform, which must come from within. Countries in transition to democracy must first want to reform, and must then be thorough and patient in their legal makeovers. Meanwhile, donors must learn to spend their reform dollars or euros where they will do the most good - and expect few miracles and little leverage in return.
 Moreover, it is far from certain that courts are the most important factor of a rule of law system in a country, or that an efficient, fast, and morally and professionally impeccable judiciary is an indispensable prerequisite for a democratic society. 

Without progress on the rule of law in the broader sense, efforts focusing on anti-corruption will fall short of expectations, and they will remain marginal for the effect on governance and human security. An anti-corruption initiative coupled with the muzzling of the press and an effort to suppress political opposition, combined with the criminalization of libel, is ineffective and merely provides an alibi for an effectively unaccountable ruling elite. 
Technical tools for judicial and administrative reform exist, and they are offered by a variety of international outfits. However, not all policies which are sold with the labels of rule of law and anti-corruption are actually promoting the democratic culture of a society. When the rule of law is seen from a purely legalistic-positivist perspective, and the fight against corruption is politicized and used as a political weapon, the outcome for democracy in a given country can be the reverse. When policy differences between the main political forces are negligible, corruption accusations are the major weapons of the opposition.
 At the same time, they can be used by a government seeking to assert its control and crowd out political opposition. Anticorruption rhetoric has become the favorite weapon for anybody seeking or consolidating power in new or restored democracies. As Krastev observes, even in more open societies, the notion of political corruption in many democracies is now reduced to a confrontation between a government accused of corruption and an opposition that claims to be slightly less corrupt. Anticorruption campaigns thus risk undermining politics. Far from contributing to a narrowing gap between publics and elites, anticorruption discourse has enlarged the gap.
 

Demagogic allegations of corruption are common especially in young democracies, and they are not infrequent in authoritarian countries when unpleasant officials have fallen out of grace with the ruling elite. A mixture of anti-terrorist and anti-corruption rhetoric is the key formula used by a number of regimes which claim democratic credentials, but are in fact authoritarian systems. In this context one should remember, that in Eastern Europe in the 1980s, recognizing the crisis of confidence, communist authorities undertook massive anticorruption purges in an (unsuccessful) attempt to regain the confidence of the people.
 The ‘ambiguity of the benevolent anti-corruption crusade’ (Krastev) must be taken into account by donors and agencies which put an emphasis in these fields. 

It has been said that anti-corruption campaigns have always been viewed with enthusiasm in the beginning, and with cynicism in the end. The problem is that anticorruption campaigning can result in increasing de-legitimization of the political elite and public administration. The claim that politicians are corrupt by definition is supported by popular majorities in many transition economies, new or restored democracies. Thus an ill-conceived crusade against corruption can be as harmful to the emergence of the rule of law as corruption itself. Anticorruption rhetoric can create expectations that cannot be met by the results of anti-corruption policies. 

Much rule of law assistance and anti-corruption aid is characterized by the desire to depoliticize an inherently political endeavour – reorganizing and redistributing power in another society. The appeal of a seemingly technical approach to democratization in multilateral forums is obvious, but cannot be sustained if these efforts are to be meaningful and effective. In order to make any difference for democracy, the rule of law has to remain understood as ‘limiting the powers of the king’, whereas the fight against corruption should be left to the appropriate system of institutions, which themselves have to operate strictly on the basis of clear rules and procedures.  

Dealing with shortcomings in the rule of law and fighting corruption does not only have to take into account the political side – therefore representing a sensitive area for international actors – but also the very real risk people are exposed to when investigating or speaking up against powerful corrupt networks or organized crime.
 Countless people have fallen victim to threats or violence when they took on to criticize corrupt and unaccountable elites. International organizations can do little to protect or support such courageous individuals, although their efforts to carry out meaningful programmes in their target countries so centrally depends on them. UNDP recognized this in its Practice Note where it states that it is essential to ensure that responsible citizens can report corrupt practices ‘without fear of reprisals’, and to ensure that the media is empowered to play its pivotal role in holding relevant individuals and institutions accountable. This is, however, often precisely the most important obstacle to effective reform: where fear prevails, little can be achieved through institutional engineering and the drafting of codes and regulations. 

An anti-corruption campaign without democracy, where the rule of law (in the broad sense) is not respected by the ruler, exacerbates the non-democratic nature of the state and tends to entrench the power concentration of the ruling elite. Democracy depends on transparency and openness. Perhaps an increased emphasis on promoting political transparency and accountability would be more beneficial for promoting and strengthening democracy than rule of law work which too narrowly focuses on judicial reform or anti-corruption campaigns which risk either becoming political witch-hunts or miss the target of highest level corruption – arguably the most detrimental for democracy. 

Recommendations (specifically for the ICNRD context)
· The right approach to promoting the rule of law, transparency and anti-corruption can help to consolidate democracy in countries that have recently emerged from authoritarian rule. Not every programme and initiative that bears those labels is in and of itself benign and useful, however. Also, non-democratic states use the same terminology for crowding out opposition, civil society and a free press, thereby fortifying their hold on centralized power. Any democracy oriented group or initiative should therefore recognize these pitfalls, and address them vigourously.  
· Rather than using the all-encompassing ‘rule of law’, reforming countries and their external assistants should use more concrete terms for judicial reform, redrafting of laws or training, if that is what they actually have in mind. Anti-corruption efforts can be depoliticized and can have fewer side-effects detrimental for the democratic process if they are defined as programmes to promote political transparency and accountability. 

· Peer review among countries should not only address which institutional and legislative reconstruction they have undertaken, but what overall effect on the state of democracy this has actually had. In that respect, it is crucial to invite the wider public to participate in this exercise, as after all, democracies are not just responsible to each other for upholding standards, but also, first and foremost, to their citizens.  

· If the ICNRD intends to deepen its commitments on democratic standards and behaviour, and intensify the exchanges on such issues among its participating States, it should increasingly link up with already existing networks such as regional organizations, civil society organizations, and research institutions and seek not to duplicate or even undermine efforts already undertaken. 
· If democracy is to take hold across the globe in an irrevocable manner, States should commit themselves to implement anti-corruption policies, such as in implementation of the Convention Against Corruption, only in a manner fully respectful of human rights and fundamental freedoms, and to promote such policies within their efforts to further strengthen the democratic nature of their governments. 

· The international community and individual States could undertake to make equally vigorous efforts as in the fight against corruption when it comes to the integrity of electoral processes or the protection of human rights. The far-reaching criminalization for ‘undue advantages’ in the Corruption Convention could be used as a model for fighting electoral fraud or torture, which arguably equally ‘undermine the institutions and values of a democracy, ethical values and justice and jeopardize sustainable development and the rule of law.’
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ANNEX 1

Overview the commitments the ICNRD 

on the rule of law, transparency and corruption

The Managua Declaration of 1994 stated that

· Civil service must be efficient and accountable and its decisions must be subject to challenge;

· Corruption is a serious problem and must be eliminated.

· Democratic principles should include separation of powers, transparency in public administration, free and regular election and respect for human rights and freedoms. The civil society plays an important role is these areas.

Bucharest 1997 added that 

· Practical guidelines are needed to deal with human rights, judicial reform, corruption, organized crime, globalization, decentralization, political parties, elections, civic education, accountability and transparency, media and press, and civil service reform.

Cotonou 2000 expanded the scope of this goal by stating that 

· Economic development cannot be achieved without the rule of law, transparency in the management of pubic affairs and the accountability of managers.

· Government authorities must be accountable for their acts.

Ulaan Bataar 2003 has provided the most comprehensive set of commitments so far

· Declaring that democratic governance is legitimate and responsive, representative and participatory, transparent and accountable, and rights and law based. While it empowers, it offers checks and balances on authority to prevent abuse and enhances the promotion and protection of human rights, gender equality, and respect for the rule of law.

· A democratic society promotes and protects the rights and freedoms of all its members providing instruments of redress for cases of breach of rights and abuse of power.

· A democratic society functions under agreed rules of law and accountability regardless of the challenges it may face.

· A society that functions under agreed rules of law and accountability cannot tolerate abuse of power and corruption. These elements undermine democracy as they erode the people's trust in democratic governance. 

· We undertake to promptly address any challenges to the separation of powers. 

· We undertake to strengthen the safeguards for ensuring independence, impartiality and professionalism of the judiciary. 

· We undertake to adjust, reform or reinvigorate systems and procedures to eliminate corruption and introduce accountability measures when trust is breached. 

· We undertake to encourage the investigation of allegations of abuse of power and corruption.
 

In Ulaanbaatar, participating States also agreed on a Plan of Action which includes a number of items relevant to the rule of law, transparency and corruption. These include:

· As appropriate, take immediate steps in publishing all legislation (even financial ones) as white papers and consider inviting comments from citizens and interested parties before these are enacted;

· Establish or strengthen independent and impartial human rights commissions in conformity with the Paris Principles, ombudsman offices or similar bodies able to investigate human rights abuses and abuse of power;

· Set up, where absent, independent bar/law associations; 

· Strengthen the independence, impartiality and professionalism of the judiciary; 

· Ensure due process of law and the right to be presumed innocent until proven guilty in a court of law; 

· Facilitate citizens' access to information; 

· Make internal and transnational activities and transactions, that are most susceptible to corrupt practices, more transparent and easily accessible for investigation; 

· Facilitate access to government records and other information, within our national legal frameworks, while protecting individuals, organizations and institutions from abuse; 

· Strengthen legal basis of fight against corruption, including speedy negotiation and adoption of the United Nations Convention against Corruption; 

· Promote development of international cooperation, particularly at the regional level, against corruption.
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� Given the enormous popularity the rule of law, transparency and anti-corruption have acquired during the past decade in international relations, it is not possible to treat any of these subjects exhaustively, or even provide a complete summary, in this brief background paper. Large volumes of literature exist in each of these fields. A number of intergovernmental organizations, civil society groups, and academic institutions have specialized on these issues, which are also the subject of lively debates around the globe. This paper can only touch upon a few aspects of the main issues to be considered.  





� See, for instance: Interdependence between democracy and human rights, Report of the second expert seminar “Democracy and the rule of law” (Geneva, 28 February-2 March 2005), Economic and Social Council, E/CN.4/2005/58, 18 March 2005


� Carothers, Promoting the Rule of Law Abroad, 2006


� A topic brief by Melissa Thomas, a World Bank consultant on rule of law and judicial and legal reform, can be found on the World Bank’s website dedicated to the subject. She explains that while convinced that the best form of government is rule by a benevolent dictator, Plato concedes that, as a practical matter, persons with the necessary leadership qualities are rare. Accordingly, he imagines a utopia that is governed not by a benevolent dictator, but by law. Aristotle also considers whether it is better for a king to rule by discretion or according to law, and comes down firmly on the side of law; individuals are too often swayed by private passions.


� Ibid. 


� General Assembly resolution 217 A (III) of 10 December 1948


� Supra fn.4


� Kleinfeld, Competing Definitions of the Rule of Law, 2005


� Krastev, Shifting Obsessions, 2004


� Melissa Thomas. Carothers has also found that in practice, the terms judicial reform and rule of law reform are often used interchangeably. 


� The rule of law and transitional justice in conflict and post-conflict societies, Report of the Secretary-General, 23 August 2004, S/2004/616


� Thomas Carothers, The Rule of Law Revival, Foreign Affairs, 1998


� Copenhagen Document on the Human Dimension, as adopted by the CSCE in 1990. 


� An often overlooked, but nevertheless crucial problem is the fact that the ‘rule of law’ might mean one thing to English speakers, while the literal translations of this term can mean a whole range of different things to speakers of other languages, who also tend to live in legal cultures distinct from the Anglo-American tradition which has come to provide most of the terminology to this field. In addition to the absence of a clear and undisputed definition of the rule of law in English, we are thus faced with a number of complications when the various meanings of the rule of law are translated into other languages. This is not to say that it is impossible to run a useful and effective training for young judges, or assist an anti-corruption NGO through a translator, but it leaves the practitioner with a level of uncertainty. 


� The rise of corruption as major policy focus could be explained by a number of factors, including the end of the Cold War, the end of ideological competition and the end of real socialism, the rise of the new media, the rise of democracy, the rise of the global market, the rise of civil society and the rise of organized crime. (Krastev)


� UNDP corporate policy paper, Fighting Corruption to Improve Governance approved by the Executive Committee in July 1998.


� “In many cases, the popular anticorruption discourse is not a discourse on transparency or good government, it is a discourse on the rise of inequality.” Krastev, Shifting Obsessions, 2004. 


� Melissa Thomas, World Bank website


� Knack and Keefer, 1995. Beginning with Knack and Keefer (1995), numerous studies have used the International Country Risk Guide (ICRG) indicators. This data set is produced by the PRS Group of Syracuse, NY for sale to subscribers, who are primarily overseas investors. The widespread use of ICRG is due largely to its broad coverage both across countries (130+) and over time (1982 to currently). Many studies follow Knack and Keefer in using an index constructed from five ICRG variables that reflect the security of private property and the enforceability of contracts: "Corruption in Government," the "Rule of Law," "Expropriation Risk," "Repudiation of Contracts by Government," and "Quality of the Bureaucracy." Source: World Bank


� The annual Corruption Perceptions Index (CPI), first released in 1995, is the best known of Transparency International’s (TI) tools. It has been widely credited with putting TI and the issue of corruption on the international policy agenda. The CPI ranks more than 150 countries by their perceived levels of corruption, as determined by expert assessments and opinion surveys. Other indexes, such as Freedom House’s Democracy Index, also take rule of law and corruption into account. 


� Rapidly rising attention to the quality of governance in developing countries is driving explosive growth in the use of governance “indicators” by international investors, donors of official development assistance, development analysts and academics. See: Uses and Abuses of Governance Indicators, Christiane Arndt and Charles Oman, OECD Development Centre.


� Another such indicator is the Business Environment and Enterprise Performance Survey (BEEPS), a joint initiative of the European Bank for Reconstruction and Development and the World Bank. The triennial survey, conducted most recently in 2005, covers 26 former socialist countries and Turkey, as well as five western European comparator countries. The non-transition European comparators are Germany, Greece, Ireland, Portugal, and Spain. More than 20,000 firms have been interviewed since the inception of BEEPS.


� http://www.unodc.org/pdf/crime/convention_corruption/signing/Convention-e.pdf


� UNODC keeps an updated list of ratifications on its website. 


� It is interesting, however, that the Convention does not mention “human rights” at all. Instead, it circumscribes human rights and freedoms as “legal principles” and “rights and guarantees provided by the domestic law of the State Party.” 


� UNODC website.


� A list selecting the main items is included in ANNEX 1.


� This overview does not claim to be a complete directory of the variety of efforts undertaken within the United Nations system on promoting the rule of law, transparency and fighting corruption, which would by far exceed the limited purpose of this paper. Rather, the selection is intended to be demonstrative, and should serve the discussion at the ICNRD. It should be read in context, and should serve as an illustration of the variety of approaches and players. 


� While its primary focus is on corruption, it also aims at what would generally be referred to as rule of law work; GPAC also supports the Judicial Integrity Group, an association composed of Chief Justices and senior judges, in the development of standards and policies to strengthen judicial integrity and capacity. They recently adopted the Bangalore Principles on judicial integrity and the programme will be helping justices implement those principles.


� http://www.unodc.org/unodc/corruption_Interagency.html


� It should be mentioned that the ODC has also taken the lead in raising public awareness on corruption, not least through its special focus on the International Day against Corruption (9 December).


� I am particularly grateful to Barbara-Anne Krijgsman at UNDPs Democratic Governance Group for her insights and advice in the context of drafting this paper.


� Practice Note on Anti-Corruption (March 2004)


� Accordingly, the UN’s Department for Peacekeeping Operations has set up a Rule of Law Unit.


� Kofi Annan, in his Rule of Law report (2004) states: “If the rule of law means anything at all, it means that no one, including peacekeepers, is above the law.”


� See supra, p.4


� OHCHR, Rule of Law Tools for Post Conflict States.


� While evidence suggests that economic growth can very well coexist with weak rule of law, and corruption, the Bank’s analysis here is focusing on corruption which sabotages the Bank’s own policies and programs that aim to reduce poverty, so attacking corruption, i.e. preventing misuse or theft of the Bank’s assistance, is critical to the achievement of the Bank's overarching mission of poverty reduction. 


� According to its website, the World Bank has significantly increased its assistance for improving governance and fighting corruption in client countries over the last decade. For instance, in FY2006, almost half of the new lending operations included support for strengthening governance, rule of law, and public sector reform, amounting to a total support of $4.5 billion, or 19.2 percent of the Bank’s new lending in FY2006.  


� See, for instance, the three volumes of Anticorruption in Transition, including the latest of Anderson, James and Gray, Cheryl (2006) Anticorruption in Transition 3: Who is succeeding and why? of  July 2006. 


� http://www.worldbank.org/html/extdr/comments/governancefeedback/gacpaper.pdf. (8 September 2006)


� For an overview, see the recent fact sheet ‘� HYPERLINK "http://www.oecd.org/dataoecd/36/51/37418910.pdf" �The OECD fights corruption�’ on the oecd.org website.


� http://www.oecd.org/document/21/0,2340,en_2649_37447_2017813_1_1_1_37447,00.html


� The daft paper DCD/DAC/GOVNET (2006)3/REV1 is currently being discussed and will be presented together with draft Anticorruption Principles for approval. 


� With a particular focus on transition countries, an OECD-led Anti-Corruption Network for Eastern Europe and Central Asia (ACN) was established in 1998. It is a regional anti-corruption programme which covers the countries of Eastern Europe and Central Asia. The ACN brings national governments from more than 20 countries in the region together with the OECD governments, as well as civil society and business representatives. International organisations and international financial institutions also take an active part in ACN activities, which include regular regional conferences; country reviews and monitoring; and thematic projects on selected priority issues.


� Anti-corruption and rule of law promotion was also central to several regional ad-hoc initiatives and action plans. The Stability Pact for South Eastern Europe, a consortium of a number of governments, international organizations and donor agencies, launched the Stability Pact Anti-Corruption Initiative (SPAI), which intended to give an impetus to the fight against corruption in the region by building upon existing actions through better co-ordination of all efforts and by relying on high-level political commitment. Its precise objective is to help and support countries of the region to adopt within two years efficient legislation, build up right institutions and develop appropriate practices in the civil society for a sustained fight against corruption.


� E.g. the recent DFID publication “Eliminating World Poverty: Making Governance Work for the Poor”, of July 2006.


� The 1993 Maastricht Treaty states (Article J1 (2)): “to develop and consolidate democracy and the rule of law, and respect for human rights and fundamental freedoms” are amongst the objectives of the common foreign and security policy of the EU. The Amsterdam Treaty in 1999 (Article 6) raised the rule of law to one of the EU´s founding principles along with liberty, democracy, and respect for human rights and fundamental freedoms.


� A recent USAID inventory of its anticorruption programs shows a broad and rich variety of programmatic approaches to fighting corruption. The inventory represents an agency-wide investment of $184 million in FY 2001 and $222 million in FY 2002 and includes programmes for the judiciary, the media and local government. USAID has also developed a Russian/English website, The Anti-Corruption Gateway for Europe and Eurasia (http://www.NoBribes.org), which provides information, best practices and networking opportunities for anti-corruption efforts throughout the region.


� e.g. Global Forum on Fighting Corruption II (May 2001, The Hague, Netherlands), Central and East European Nations Anti-Corruption Conference (March 2000, Bucharest, Romania) and Global Forum on Fighting Corruption (February 1999, Washington, DC).


� Algeria, Brazil, Canada, Egypt, Hungary, Malaysia, Mexico, South Africa, Spain, Thailand, and the United Kingdom. At the Helsinki Conference in September 2005, the need to promote global cooperation in the fight against corruption emerged as a central issue. 


� TI has a Memorandum of Understanding with the World Bank, and is seen as an equal partner among the major players in the field of anti-corruption. 


� UNDP, for instance, focuses largely on development assistance, and broader reform in developing countries, while the OECD has been focusing on the developed world and the specificities of industrialized countries, while ODC specializes in the legal aspects of fighting corruption, and criminal justice.


� One such opportunity for coordination are the UNDPs Community of Practice Events, like the one scheduled to take place in Guatemala in November. It will bring together anti-corruption practitioners from around the globe, and will be another opportunity to develop the UNDPs knowledge in this field further. Back to back to this event, Transparency International will organize the International Anti-Corruption Conference (IACC) which is mainly aimed at civil society organizations, but also includes UNDP, ODC and the OECD. On the rule of law, the United Nations Secretariat has made an effort to bring together various actors in a Rule of Law Task Force.


� Carothers, Promoting the Rule of Law Abroad, 2006


� Krastev, Shifting Obsessions, 2004


� Wade Channell, Lessons not Learnt About Legal Reform, in Carothers, Promoting the Rule of Law Abroad, 2006. 


� Carothers, Promoting the Rule of Law Abroad, 2006


� The rule of law and transitional justice in conflict and post-conflict societies, Report of the Secretary-General, 23 August 2004


� This should include justice sector officials, civil society, professional associations, traditional leaders and key groups, such as women, minorities, displaced persons and refugees. 


� On The Rule of Law: History, Politics, Theory by Brian Z. Tamanaha, 2004


� Anderson and Gray, Anti-Corruption and Transition 3, World Bank 2006


� Ibid.: “Extensive policy reforms in certain areas have had a positive impact, but there is less progress in judicial reform and public procurement. Implementation is also key, but fundamental changes tend to occur gradually as incomes and institutional capacities improve.”


� World Bank, Anticorruption in Transition, 2000. 


� Anderson and Gray, Anti-Corruption and Transition 3, World Bank 2006.





� One of the main conclusions of Carothers from his research on rule of law promotion is that “aid organizations need to be more political in their approach to the rule of law.” 


� As an illustration, Krastev, in Shifting Obsessions, vividly describes the dilemmas of the previous Bulgarian government when considering whether or not to launch an anti-corruption campaign in that country. 


� This phenomenon has been amply documented in the past decade across Central and Eastern Europe. In deviation from earlier approaches, the European Union has changed its accession methodology for the formerly Socialist countries of Central Europe to go beyond ascertaining whether certain EU-consistent laws are in place, to monitoring whether they are actually implemented in practice. The findings of the EU were often discouraging. 


� Krastev, in his study on “The Judiciary: Independent and Accountable. Indicators of the Efficiency of the Bulgarian Judicial System” of 2006 provides interesting insights in this regard.  


� Carothers, The Rule of Law Revival, Foreign Affairs


� Krastev, Shifting Obsessions, 2004. 


� Ibid. 


� Holmes, Leslie, The End of Communist Power: Anticorruption Campaigns and the Legitimation Crisis, 1993


� The Convention Against Corruption addresses witness and victim protection (art. 32). However, little can be done from the outside to make countries implement this effectively. In practice, unveiling corruption in the highest levels of government will continue to involve high personal risk in many parts of the world. 


� This is a selection of ICNRD commitments more specifically related to the rule of law, transparency and corruption, which should be read and understood within the context of the entirety of documents adopted by the Conference. 


� In the version of the Ulaanbaatar Declaration published by the Finnish Ministry of Foreign Affairs, this paragraph also includes the following: “We will strive to help bring to justice parties, individuals or groups, within and outside our societies, responsible for the corruption of elected and appointed national officials, within existing national frameworks.”


� This selection includes the more specific items of the Plan of Action, while issues which are included in universal human rights law (e.g. Ensure guaranteed right to a fair and impartial trial) and issues that are too general and vague to be actionable (e.g. Strengthen, where necessary, the separation of powers) are omitted here. 
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