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It is obvious for anybody involved in the fight against corruption, that it is neither an easy task, nor that it can be fought in just one “front line”. In this context, we must acknowledge the great intentions shown by the Government of the Slovak Republic in the National Program of the Fight against Corruption by saying it is necessary to carry out this fight based on the following three different pillars that are equally important to achieve victory in this difficult mission:

a) elimination of situations where corruption can potentially occur,

b) increasing the risk resulting from corrupt practices,

c) enhancing public sensitivity to corruption.

Thus, in this report we would like to concentrate on certain measures that are within the frame of the area considered in Letters b) and c) with regard to the concrete regulation of the right to grant amnesty and pardon.

The institute of amnesty and pardon, in spite of having different characteristics typical for each country, is generally spread all around, and basically it is based on a possibility granted to the Executive Power, or in case of Slovakia the Prime Minister, to decide on remitting a crime or inflicted punishment, either fully or partially. 

The Article 102 Letter j) of the Constitution of the Slovak Republic contains the power of the President of the Slovak Republic to grant amnesty or pardon, as well as to reduce punishments inflicted by the court. The legal development of these provisions takes place in Article 366 and the following of the Code of Criminal Procedure, in which few controls or restrictions are stipulated for the exceptional power granted by the Constitution to the President of the Republic. Therefore, it only seems that Article 368 contains a limitation of the President’s power by requiring, for granting an amnesty, a report in its favour issued by the sentencing court (this Article stipulates that the mentioned court shall decide on the eligibility of the person for an amnesty, and in what amount and extent). Nevertheless, it seems that this article would only affect the possibility of the court to propose the measure for remitting but it could not impede the President to grant an amnesty.

 If in certain historic moments these types of amnesty and pardon were in some cases considered as a manner of softening and humanizing the strictness of the criminal law, as it results from its application by the courts, it is also obvious that the actual characteristics of the rule of law with a true separation of powers, (which is the case of the Slovak Republic, especially after the last constitutional reforms) suggest a series of legislatives changes in this field, especially in connection with criminal cases related to corruption. The recent history of Slovakia, with decisions related to amnesties that were not much connected with arguments of the material justice, justifies the necessity to introduce legal limitations of this power in order to prevent unjust decisions that would not be easily justifiable before the national and international public opinion. 

Indeed, the principle of division of powers that is essential to the rule of law has an important exception in the existence of amnesty and pardon itself, provided that in the end there exists an interference of the Executive Power in the sovereign sphere of the Judicial Power. This exceptional possibility therefore should be subject to a series of conditions that would prevent its incorrect use in such way that would prohibit favouring the persons that are inclined to, or favourable to any actual Exceutive. This danger is particularly obvious in matters related to crimes of corruption, especially when corruption scandals involve persons in high political positions. 

These are not measures that could be considered unconstitutional by being in opposition to the wording of Article 102 of the Constitution relating to the powers of the President, on the contrary they will establish a precise legal development of these powers considered by the Constitution. As nobody has considered unconstitutional the existence of a legal regulation on amnesty and pardon stipulated in Article 366 and the following of the Code of Criminal Procedure, equally it should not be understood that the measures suggested by us limit the competencies of the President at all. They are only guiding and specifying these competencies by establishing a regulation that is in a better compliance with the social sensibility and the aims pursued in the fight against corruption. 

Therefore, and based on the concrete measures that we propose, we believe that an adequate regulation of amnesty and pardon should subject to a series of minimum requirements among which we could point out the following:

1. The need to pay attention to the social sensibility

In a democratic country open to society, it is necessary to be especially careful in order to prevent creating an impression that the political power amends on the basis of political criteria the resolutions that are legitimately declared by judges. The third pillar of the anti-corruption policy mentioned in the National Programme on the Fight against Corruption has a particular importance in this matter. This is the reason why legal prohibition of the possibility to apply amnesty or pardon in determined crimes, especially the ones related to the most serious forms of corruption, would be a highly recommendable measure for obtaining a better credibility in the general fight against corruption 

This could be achieved by establishing a list of crimes including the most serious cases of corruption, as well as any other serious crimes that could be committed by determined persons with high political responsibilities, although not being directly connected with corruption, or including the most serious cases of drug trafficking on a large scale and similar cases. In this way, the execution of any verdict of guilty resulting from these cases could not be prevented by any actual Executive through granting a pardon or amnesty. This offers a guarantee a priori for citizens that there will be no extra-judicial settlements, nor personal pardons that would be hardly understood by a society to which we are trying to explain the importance of supporting the fight against corruption in all its forms. 

2. The need to follow the opinion issued by the sentencing court on the applicability of amnesty or pardon

As regards to this issue, the role conferred on the sentencing court is not as it should be, provided that its report is not given a binding value in relation to the regulation stipulated in Article 366 of the Code of Criminal Procedure. As regards to Spain, only in cases of full pardons or pardons for recidivists they require that, in the opinion of the sentencing court, there are arguments of justice, equity or public profit or convenience which justifies the amnesty or pardon. But even in this case it is disputable whether a negative report can have a binding nature.

The fact is that in a model of full respect for the rule of law and separation of powers, the pardon would only be justified in those exceptional cases in which the courts, due to the strictness of the law and unavoidable obligation to apply it, admit that there occurred an unjust situation that must be remedied by using this exceptional measure. But, a sensu contrario, it has no justification that the Executive Power can change a sentence in cases when the sentencing court expressly declares its opposition to the pardon, and therefore ratifies the correction of the sentence and its compliance with the law; provided that any arguments that could be alleged under the point of view of equity and justice will have already been considered by the court, and there is no reason for favouring the evaluation made by the Executive over the one made by the authorities in charge of considering, pursuant to the law, the correction of the imposed punishments. 

Therefore, as a complementary measure of the one proposed in the previous item, it must be established for all the cases in which pardon is allowed, i.e. those not included in the previous item, that pardons would not be granted unless the report issued by the sentencing court agrees with granting of such pardons.  

3. The need of an adequate argumentation for decisions of the Executive.

Finally, and as a manifestation of the respect for the public opinion and within fulfilment of general duties of the administration, it would be interesting to introduce an obligation that the Executive must adequately justify any granting of pardon. Let us mention the example of the present Spanish legislation in which the Royal Decrees granting pardons issued by the Government are unfortunately not subject to any motivation and therefore they constitute a true example not of discretion but of sheer arbitrariness of the Government, especially if we consider the loose arguments that the very old but still valid Spanish Act on Pardon of 1870 (slightly amended in 1983, 1988 and 1993) foresees for granting of pardons (that affect a person condemned by a final sentence who is at disposal of the court, as well as that granting of pardon does not harm third parties).

In the case of Slovakia and with regard to the references we used for elaborating this report, it is not only that the Executive does not mention concrete circumstances in the application of amnesty or pardon, but also when they exist, they are so general like “at the event of the end of the jubilee year 2000” (Resolution of the President of December 14, 2000) or “at the event of election for President” (Resolution of the President of July 14, 1999). As we can see, there is no reference to concrete circumstances of beneficiaries of the amnesty measures that could justify such exceptional measure that worsens the lack of respect for lawfully issued judicial decisions, especially when we consider that these decisions are not limited to condoning minor offences but they are extended to the negligent and intentional crimes. Within this practice one of the arguments that is usually used for justifying the existence of the right to amnesty, which is the possible correction of material injustice resulting from the blind application of the law by judges, becomes meaningless because we can not say that we are correcting injustice when we remit punishments and crimes of general nature without paying attention to the concrete circumstances of those who committed them. 

In short, and as a conclusion we can summarize the proposed measures by saying that either it is necessary to amend the sections of the Code on Criminal Procedure or to enact a specific law that would regulate amnesty and pardon by:

a) not granting amnesty or pardon in the cases connected with the most serious corruption crimes (as well as any other crimes that could be considered as having special social significance and are especially sensitive to misuse of the prerogative of pardon), 

b) the amnesty or pardon is never to be granted when the sentencing court, considering the concurrent circumstances, declares its opposition to their granting,

c) it is obligatory, for the cases not included in the items a) and b), to give adequate grounds for each individual case in which it is decided to grant pardon with regard to the reasons that make the application of these benefits necessary.

With the measures that we are proposing we expect to achieve a more coherent regulation of the institute of the right to amnesty, of conformity with the principles of the political system contained in the Slovak Constitution, as well as sending an adequate message to the citizens of the Slovak Republic with the aim to show the full involvement of the State in the efficient and continuous fight against the phenomenon of corruption and crime on a large scale.
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