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Background

Strengthening good governance is one of the main bases for the achievement of the Millennium Development Goals (MDGs), which all United Nations member states have pledged to meet by 2015.  Corruption has been identified as one of the main impediments to the increased flow of private investment and official aid resources as well as the equitable provision of public services necessary for the Least-Developed Countries to hope to achieve the MDGs.  Access to information, disclosure of assets, civil society participation in decision-making, transparency in budgets and procurement, and political processes free of manipulation are important elements of the reforms needed for improving governance and thus, for attaining the MDGs.  The United Nations Convention against Corruption (UNCAC) and the regional intergovernmental instruments on corruption, such as the OAS Inter-American Convention and the African Union Convention against corruption, open the way to bind national governments to a basic set of transparency and accountability principles, supporting the improvement of governance in the signatory countries.

The legal and institutional framework relating to corruption varies enormously from country to country and is frequently outdated.  The laws and mechanisms in place often do not constitute an adequate means of sanctioning or deterring corrupt practices.  The UNCAC and regional conventions set out standards for policies, laws and regulations that should be implemented at the national level as part of a government’s strategy to combat corruption.  The acceptance of their provisions by national governments and translation into strong national laws and action programmes, constitute key benchmarks that can be used by governments, international organisations, the private sector and civil society to assess government commitment and progress in addressing corruption.   
In order to give teeth to the UNCAC and the regional conventions, the initial challenge is to secure signature, ratification and entry into force. Thereafter, treaty provisions must be transformed into legal requirements under national laws and into action programmes.  Finally, monitoring programmes are needed to prompt ongoing  implementation and enforcement.

To achieve these objectives, it is necessary that national executive and legislative branches have a good understanding of the UNCAC and the relevant regional conventions and their relative merits and benefits. It is also essential that they analyse their own national legislation and the changes needed to comply with the UNCAC.
At the same time, it is important that national civil society organisations understand the value of the UNCAC and the regional conventions and are able to use the them as a way of holding government and business accountable.  This can also bring a “democracy dividend” by creating a space for increased dialogue between civil society and government. A sustained and vigorous effort will be needed to promote such understanding and to mobilize public pressure for ratification, national implementation and monitoring of UNCAC and the regional conventions at the national level.  
Many developing countries need capacity building assistance to fulfil their commitments to these international and regional instruments.  Assessment of developing countries’ legal frameworks is necessary as a starting point for governments.  In this case, lessons learned or good practices from other developing countries’ experiences in revising national laws contributing to the fight against corruption and meeting international standards/benchmarks provide valuable knowledge and guidance.
Objectives

The study is designed to be in support of country efforts to implement the UN Convention Against Corruption and to capture and record specific ways in which individual countries in various parts of the world have undertaken legal and quasi-legal (not purely administrative) reforms that are relevant to the implementation of the UN Convention Against Corruption and are believed to have been effective in reducing levels of corruption generally, or in areas of government activity that are particularly at risk.

Specifically, the study will:

· Systematically review relevant national laws and legislations, including related policies targeting the fight against corruption
· Identify, analyze and codify good practices and lessons learned on effective  and relevant national anti-corruption provisions and challenges to implementation of these legal and policy measures, particularly with regard to developing countries and states in transition
· Provide critical examples for use in the relevant sections and chapters of the official legislative guide on the UNCAC 

Methodology

The comparative study will primarily be conducted via desk review and sub-contracted to Consultant tasked to produce the official UNCAC legislative guide.   The Consultant will be supported by research assistants (4-6), who are students in the University where the Consultant teaches.
The study will identify and write-up what are considered to be emerging good practice in the implementation of both the mandatory and discretionary provisions of the Convention.   The project will cover all four parts of the Convention: prevention, criminalisation, mutual legal assistance and assets recovery (i.e. it will not be confined to criminal provisions but can include codes of conduct, administrative penalties, debarment etc.). 

The material will be presented catalogued under the particular Articles to which the provisions refer. To maximise the usefulness of the study, the examples will not be limited to provisions implemented after the signing of the Convention. To omit these would be to exclude some of the most useful provisions developed thus far in efforts to combat corruption.

The material will be assembled by the Consultant with the assistance of 4-6 research assistants (students from the University that the Consultant is affiliated with).  Each will focus on a particular region to identify initiatives that are likely to have relevance for other countries either in the same region or more widely.
Target Audience

· (Internal) UNDP Country Office practitioners engaged in advising national partners in developing, implementing and monitoring anti-corruption programmes

· (External)  Development partners seeking information and knowledge products on  good practices and practical examples across regions and countries on national anti-corruption laws and legislation (including quasi-legal or not purely administrative reforms)
Expected Outputs

· A comparative study of national legislations on anti-corruption, including summary of lessons learned and analysis of design, implementation and monitoring implementation challenges, including examples of legal best practice in combating corruption
· Concrete contributions via critically examined examples of anti-corruption laws and legislation to prevent and address corruption, for use in the official UNCAC legislative guide

Dissemination

The study will be electronically available on UNDP Intra and Internet sites.  Information about it will be announced via DGPN and other appropriate anti-corruption networks.  No print versions are envisioned at this time due to budget limitations.

Links with the Official UNCAC Legislative Guide and other UNDP knowledge products
This study is seen both as a stand-alone UNDP knowledge product, as well as an integral contribution to the work of the UN Office of Drugs and Crime in developing an official legislative guide on the UNCAC.  One way to ensure synergies has been in targeting the use of the same Consultant for the UNCAC legislative guide and the comparative study.  Further, it is envisioned that the institutional memory provided by this common consultant will reflect:

1) The same in-depth knowledge of the official UNCAC legislative guide drafting process and outputs, including familiarity and experience with similar guides which provided the precedent for the current document, e.g. UN Transnational Organized Crime Convention or UNTOC, produced by the UN Office and Drugs and Crime (the secretariat for the UNCAC);

2) that the comparative study will reflect the same high-level and expertise in international law that is specializing in corruption and criminalization of corrupt acts, organized crime, trafficking, money laundering, and asset recovery

The Consultant will also be asked under this project to function as peer reviewer for two other initiatives undertaken by UNDP on developing tools for the UNCAC.
The comparative study will also be linked with the on-going research led by the UNDP Regional Center in Bangkok on anti-corruption institutional mechanisms.
Specific Tasks and Responsibilities

Under the management of the UNDP Anti-Corruption Policy Adviser, the tasks and responsibilities for the delivery of this project are as follows:

1) Consultant – The lead consultant is primarily responsible for delivering the required expected outputs (as above) on a timely manner and at the highest quality possible.  As such, he will guide, coordinate and supervise the research assistants in the information gathering and preliminary analysis.  He will also be responsible for reporting to the UNDP Adviser on the progress of the project, including problems and possible delays or changes in the expected time line or direction of the research and analysis.  If required, the Consultant will also conduct his own research, as well as translation of materials from their original language into English, if so required.  The Consultant will link, where possible and appropriate, the work assigned with the development of the official UNCAC legislative guide.    He will also function as peer reviewer for the UNDP project on Anti-Corruption Conventions.
2) Research Assistants – will conduct the research and codification of information/knowledge to help facilitate the required analysis by the Consultant.  They will help draft the lessons and best practices to be highlighted by the study.  If required, they will translate materials from their original language into English, as such the Research Assistants will be assigned countries/region to cover based on their language skills.
Time Frame

15 April to 15 September 2005 (6 months)
Estimated Number of Working Days (Consultant):  43 at $500/day ($21,500 estimated contract amount)

Estimated Number of Hours (4 Research Assistants):  $20/hour for a total estimated of 230 hours for each ($4,600 each) or 920 hours combined total ($18,400)
Note:  Research assistants to be paid at the end of each month according to the number of hours worked, not to exceed the combined total of 920 hours for the entire project.

Milestones
Milestone 1 (Consultant):  Outline of study, countries reviewed and list of anti-corruption laws, legislations and policies  (target date: 15 May 2005) $8,000

Milestone 2 (Consultant):  Draft study with analysis and highlights of key lessons and challenges for UNDP review (target date: 30 July 2005) $8,000

Milestone 3 (Consultant):  Final comparative study  (target date: 30 September 2005) $5,500
Guide Questions for analysis:

1) STATE OF DOMESTIC A-C LEGISLATION AND INSTITUTIONS – What is the state of domestic anti-corruption legislations and institutional mechanisms in the country (e.g. mandate, resources, political will/enforcement).  Are there any identifiable trends or typologies by region?  Comment on how and/or why these trends have evolved or come into being.
2) EFFECTIVE PROVISIONS - What have been the effective provisions and how have these been manifested?  Comment on the state of institutional mechanisms to support the enforcement and implementation of domestic AC laws.  Are there any identifiable trends or typologies by region?  Comment on how and/or why these trends have come into being?
3) CHALLENGES TO IMPLEMENTATION / BARRIERS TO ANTI-CORRUPTION REFORMS - What are the challenges to implementation of legal provisions– timing/sequencing of reforms, past legacy, etc.

4) ALIGNMENT - What are the necessary reforms to align domestic legislation with international standards set by UNCAC and other regional instruments?  How should these be accomplished, in line with good practices from other country experience?

Format: 

A.
Executive Summary (5-8 pages, double spaced,  Times Roman, 11 pt font size))
B.
Main Text (40-60 pages, double spaced, Times Roman, 11 pt font size)
(1)
Presentation of the lessons and best practices categorized by UNCAC chapter, with an explanation of the “what”, “why” and “how’s” of the best practice/provision/example.  Here focus should also be on how national legislation align with international standards set by the UNCAC primarily and regional conventions, in general.

(2)
Analysis of regional trends or typologies of countries emerging by nature of common or case law origin, regional anti-corruption conventions in place, etc.  – Do we see a common trend for how countries are addressing anti-corruption by way of legislation (and/or the supporting institutional structure)?  How is this manifested?  Note:  this question is raised to help guide countries who are considering similar types of approaches to review appropriateness of the examples to their context, whether in view of their legal traditions, socio-political and economic conditions, etc.

(3)
Specific recommendations to countries in how they can use the UNCAC as a guiding framework for their over-all anti-corruption policies and strategies.  What changes/reforms need to be effected?  Here the focus should be to national legislators, legal experts and policy makers who may be tasked to implement the UNCAC, informed by the lessons and analysis in sections 1 and 2 above.
C.
Annex (organized by UNCAC chapters):  Examples of national legislations/institutional mechanisms

(a)
The relevant Article in the Convention

(b)  The country in question 
(c)
The objective of the reform

(d)
The title of the relevant law (and a hyperlink for the full text)
(e)
The Ministry/agency responsible for the law

(f)   Where available, a contact point in the country for further information about the initiative

(h)
Where available, references will be given to any published papers describing the initiative and its effectiveness

(i)
The reasons for the Consultant/researcher including the particular initiative in the study.

Countries to be targeted:  the study should examine the widest range of countries possible, keeping in mind the need for regional balance (e.g. examples should come from Africa, including Anglo/Franco and Lusophone countries, Asia and the Pacific, Arab States, Latin America and the Caribbean, North America and Western Europe, Eastern Europe and the CIS).  Where possible, best practice examples from developing countries should be highlighted.  When examples from North America or Western Europe are used, the analysis should include commentary on how these legal provisions or institutional mechanisms are applicable or appropriate in a developing country context.
ANNEX A:  ORGANIZATION AND LIST OF COUNTRIES (as of 25 May 2005)
The project work follows closely the terms of reference on substance and structure, so these are not reiterated here. The work is well underway and all four researchers are now active. The main parts of the study are

1. General governance/corruption issues characterizing each country we look at

2. current anti-corruption programs, law and processes

3. work in progress toward amendments and possible implementation of the UNCAC or other international instruments

4. Comparative analysis on best practices, trends and lessons

Each country profile is envisaged to have the following sections

1. corruption issues and challenges in the country

2. preventive measures

a. current

b. in progress

3. criminal law

a. current

b. in progress

4. domestic and international cooperation

a. current

b. in progress

5. return of assets

a. current

b. in progress

6. Conclusion

As can be seen, the structure of each country case study is parallel to that of the UNCAC. To the extent possible, anti-corruption provisions and measures will be linked not only to chapters of the UNCAC, but also to particular articles. To facilitate the attainment of this aim, the research team has been given the draft of the legislative guide to use 

In line with UNDP’s needs and concerns, most of our energies are directed towards the Least Developed Countries, while at the same time keeping an eye on countries where proceeds of corruption are likely to end up. This is of importance as countries victimized by corruption will in the future be seeking the legal assistance of developed countries for the return of assets. Wide implementation and collaboration, therefore, will be critical for the achievement of the chief goals of UNCAC and its fundamental principle, the return of assets.

Croatia, Singapore and Switzerland are among the most advanced case studies and will be submitted before the second milestone for comments or feedback, in order to ensure that the format and depth of coverage are precisely as expected.

The countries on which the team focuses currently are the following:

Elizabeth Gurian

Ethiopia

Gambia

Lao People's Democratic Republic

Lesotho

Liberia

Malawi

Burkina Faso

Senegal

Trinidad and Tobago

Joe Gustafson

Afghanistan
Bangladesh
Benin
Cambodia
Central African Republic
Georgia

Armenia

Viet Nam 

Kenya

The Netherlands

Sanja Bajin

Croatia, 

Jordan

Mozambique

Kosovo

Indonesia, 

Canada

Philippines
France, 

Hong Kong

Switzerland

South Africa

Jenni Weisbrod

Singapore

Lithuania

Mexico

Malaysia

Moldova

Mongolia 

China

Nigeria

Ukraine

Tanzania
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