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INTRODUCTION TO THE TECHNICAL GUIDE

1.
INTRODUCTION

The United Nations Convention against Corruption (UNCAC) is the first global legally binding instrument in the fight against corruption and will enter into force on 14 December 2005. The Convention requires the establishment of a range of offences and includes extensive preventive measures. It also contains substantial provisions on strengthening international cooperation in criminal matters, as well as on specific aspects of international law enforcement cooperation. Finally, in a major breakthrough, the Convention includes innovative and far-reaching provisions on asset recovery, as well as on technical assistance and implementation.

2.
BACKGROUND AND CONTEXT

In its resolution 55/61 of December 4, 2000, the General Assembly of the United Nations recognized that an effective international legal instrument against corruption, independent of the United Nations Convention Against Transnational Organized Crime (resolution 55/25, annex I), was desirable, and decided to establish an Ad Hoc Committee for the negotiation of such an instrument in Vienna, Austria at the headquarters of the Centre for International Crime Prevention, Office for Drugs and Crime. 

The text of the United Nations Convention against Corruption was negotiated during seven sessions of the Ad Hoc Committee for the Negotiation of the Convention against Corruption, held between January 21, 2002 and October 1, 2003. The Convention approved by the Ad Hoc Committee was adopted by the General Assembly by resolution 58/4 of October 31, 2003. The General Assembly, in its resolution 57/169 of December 18, 2002, accepted the offer of the Government of Mexico to host a high-level political signing conference in Merida, Mexico for the purpose of signing the United Nations Convention against Corruption. The Assembly invited all States to be represented at the Conference at the highest possible levels of Government.

3.
INTEGRATION WITH OTHER INITIATIVES

The most visible sign of the determination to stem the growth of corruption is probably the numerous regional and international anti-corruption conventions adopted in recent years, including the UN Convention against Corruption, the African Union Convention on Preventing and Combating Corruption, the SADC Protocol against Corruption, the OECD Convention against Bribery of Foreign Public Officials, the Inter-American Convention against Corruption, ADB-OECD Anti-Corruption Action Plan for Asia-Pacific, and the Council of Europe Criminal Law Convention on Corruption. While many countries have signed such conventions, thus committing themselves to implementing their provisions in the fight against corruption, one of the major problems they face concerns how to proceed and eliminate corruption.

4.
THE UNCAC

The objectives of the United Nations Convention against Corruption are (i) to promote and strengthen measures to prevent and combat corruption more efficiently and effectively, (ii) to promote, facilitate and support international cooperation and technical assistance in the prevention of and fight against corruption, including in asset recovery, and (iii) to promote integrity, accountability, and proper management of public affairs and property. By acceding to the UN Convention, countries demonstrated a level of willingness to fight corruption. Effectively implementing the provisions of the Convention would greatly contribute to the building of trust in government that has been so much eroded by unseemly conduct on the part of public officials and their clients.

INTERNATIONAL COOPERATION

(Articles 43—50)

ARTICLE 43: INTERNATIONAL COOPERATION
1.
States Parties shall cooperate in criminal matters in accordance with articles 44 to 50 of this Convention. Where appropriate and consistent with their domestic legal system, States Parties shall consider assisting each other in investigations of and proceedings in civil and administrative matters relating to corruption.
2.
In matters of international cooperation, whenever dual criminality is considered a requirement, it shall be deemed fulfilled irrespective of whether the laws of the requested State Party place the offence within the same category of offence or denominate the offence by the same terminology as the requesting State Party, if the conduct underlying the offence for which assistance is sought is a criminal offence under the laws of both States Parties. 
I.
OVERVIEW
There needs to be a significant level of working partnership between States Parties that should lead to more effective, responsive and prompt international cooperation. However, attempts to increase and strengthen such partnerships have often been sporadic and require a real willingness to engage with other States Parties. Experience has already demonstrated that the development of such trust has often been slow, cumbersome and even costly.
The underlying tenor of the Article requires States Parties to put in place systems that permit effective cooperation in criminal matters, as well as civil and administrative matters, relating to corruption in support of the objectives of the Convention. This not only extends to areas of traditional cooperation such as law enforcement cooperation, extradition, mutual legal assistance (including assistance in establishing joint investigations and providing special investigative techniques) but it also extends to more proactive considerations such as notification of pending cases or the transfer of criminal proceedings. 
The explicit reference to the possible use of international assistance in civil and administrative proceedings is a significant development. The civil law process has always been seen as complementary to the criminal process because the civil process focuses on compensating damages as opposed to sanctions. However due to challenges in using the criminal system, many practitioners view the civil system as a viable alternative in certain circumstances to address corruption and in particular recovery of its benefits from overseas locations (see for example Article 53 which requires States Parties to ensure that other States Parties may make civil claims in their courts to establish ownership of property acquired through corruption). 
II. 
CHALLENGES AND SOLUTIONS

International cooperation has traditionally been governed by treaty or other formal international legal instruments, often amongst groups of States Parties, or some form of specific agreement or arrangement between individual States Parties. The consequential agreements, arrangements and reciprocity differ in the levels of formality, procedures and detail. In some cases, cooperation may be possible without any such framework and rely on the discretion of the competent authorities of the States Parties involved. This is usually based on the principle of reciprocity. All of these questions vary depending on the laws of the States Parties concerned, and in some cases depend on the subject matter involved.
Even where there is a will to engage in any meaningful way in international cooperation, there are many recognised practical challenges that face the international community. These may include an absence of adequate legislation that enables the State Party to implement its Treaty obligations, over-complex and formalistic procedures, or simply a poorly resourced or experienced institutional capability.
In terms of the framework of the Article, States Parties are specifically required to consider both the necessary legal and procedural issues that may arise in order to implement the Article. What is clear is that the Article is intended to be broad in its scope and application. Although the Chapter will not exhaust all aspects of international cooperation, States Parties should give as broad and purposive an interpretation to implementation as possible, particularly in view of the wording of Article 1 and other relevant Articles. To achieve this, the implementation of the Article will require consideration of legal, institutional and practical issues to facilitate cooperation, including ensuring the integrity of the purpose of the cooperation.
II.1
The Legal Framework 
There are a number of possible legal constraints on the provision of international cooperation, which often arise under the more formal or legalistic aspects of arrangements. On the one hand, such arrangements are necessary as they help to ensure predictability, consistency and the respect for human rights in international cooperation. On the other hand, for example, many States Parties insist that legal assistance must not jeopardise their ‘essential interests’ which can mean a wide variety of things, however, legal assistance is probably denied most frequently on grounds that providing it could lead to human rights abuses, such as the death penalty, torture or an unfair trial. States Parties are also likely to deny requests for international cooperation if the request is based on motives linked to race, religion, nationality, or political opinions. 
There may also be occasions when the specific nature of the offence under investigation can cause some difficulty in the requested State Party. In some States Parties, for example, formal assistance sought for ‘tax evasion’ may cause legal problems if it is deemed a fiscal offence. Mutual Legal Assistance is often not available for “fiscal offences”, thus it is important that tax offences are not considered “fiscal”. For this reason, Article 13 of the Convention for the Suppression of the Financing of Terrorism states that none of the offences addressed therein shall be regarded as a fiscal offence for the purpose of MLA or extradition. Under the UNCAC, extradition and mutual legal assistance may not be refused on the ground that the offence for which the relevant request was submitted is considered to involve fiscal matters (see, for example, Article 44(16) and Article 46(22)).
Another major difficulty has been the diversity of definitions of corruption in different States Parties. For example, there may be a real lack of any regulations or laws incriminating private corruption that has not directly involved public officials. The Convention includes a comprehensive set of criminalization provisions, both mandatory and optional, covering a wide range of acts of corruption, including corruption in the private sector. This differentiates the UNCAC from the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, which is a highly specialised international instrument focusing on the supply side of the bribery of foreign public officials.
 Going beyond the existing regional instruments in the context of the Council of Europe, the European Union, the Organization of American States, and the African Union, all of which are designed to operate in a more limited environment, the Convention intends to serve as the vehicle for the creation of universally recognized criminalization standards that would facilitate convergence in States Parties’ understanding of the issues and the offences involved.. This will enable the elaboration of comparatively symmetric national policies concerning the treatment of corruption from a criminal law point of view. 
Finally, States Parties are invited to take note of special developments on modalities of international cooperation in criminal matters. These include the following guidance proposed by the UN that would facilitate international cooperation (details of which may be found on the Resources website):

· the Model Treaty on Extradition;

· the Model Treaty on Mutual Assistance in Criminal Matters;

· the Report on Effective Extradition Casework;

· the Report on Mutual Legal Assistance Casework Best Practice.
II.2
The Specific Issue of Dual Criminality

Article 43(2) addresses the often difficult issue of ‘dual criminality’, which is often cited as a barrier to international cooperation, particularly in the field of extradition (see Article 44). For example, some States Parties will extradite persons sought for acts alleged to have been committed abroad, where these are not criminalised in their own territory. The issue (which requires that the facts on which a formal request is based constitute an offence in the legislation of both the requested and the requesting States Parties) remains a real potential for problems in fulfilling international cooperation. However, as States Parties ratify the ever increasing number of international Conventions, such as the OECD Convention; international cooperation is likely to be granted more easily in international corruption cases. 
Article 43 (2) takes this further by requiring that, whenever dual criminality is necessary for international cooperation, States Parties must deem this requirement fulfilled, if the conduct underlying the offence for which assistance is sought is a criminal offence under the laws of both States Parties. The Convention makes it clear that the underlying conduct of the criminal offence neither needs to be defined in the same terms in both States Parties nor does it have to be placed within the same category of offence. It should be noted that the Model Treaty on Extradition, adopted by General Assembly resolution 45/116 and subsequently amended by General Assembly resolution 52/88, includes a similar provision (Article 2, paragraph 2) which provides guidance to ensure that, in determining the application of the double criminality requirement, the underlying conduct of the offence will be taken into account regardless of the denomination or categorization of the offence under the law of the requested and the requesting States Parties.
Similarly Article 43 (2) also attempts to remove some of the reluctance to international cooperation where the requested State Party does not fully recognise the offence that is cited as the reason for the request. The Article indicates that the acts for which cooperation is sought need not be defined in exactly the same terms. Although some requested States Parties may seek to establish whether they have an equivalent offence in their domestic law to the offence for which international cooperation or other legal assistance is sought (punishable above a certain threshold), the Convention clearly demands that a broad approach to this issue is taken by the requested States Parties.
II.3
The Involvement of a Central Authority 
While the creation of a functional domestic legal and institutional framework with a centralised procedure is increasingly seen as a popular choice in overcoming a number of the challenges articulated, the need for and the role of a central authority and its interaction both with domestic authorities and authorities of other States Parties needs to be clearly defined. For example, it would be wise to clarify whether central authorities should be involved at all stages of international cooperation, whether requests must go through them, or if it is enough to keep them informed all with a view of avoiding the central authority becoming simply another administrative level of bureaucracy, without any value added. In determining appropriate policy and procedures that facilitate more effective cooperation under the Article, States Parties should assess whether the level of resources and expertise within their central authorities will facilitate or frustrate either approach to international cooperation.
Indeed, one of the solutions would be to require making first contact through the central authority proposed by Article 46(13), but then consider that the authority may agree within stated protocols or guidelines, that operational contact and cooperation may take place between those authorities handling the investigation or case, particularly where there are other proceedings or parallel investigations such as money-laundering. Indeed, allowing direct dealings between the judicial authorities of different States Parties should be encouraged, certainly in the outset of an investigation. Direct cooperation should also be possible between anti-corruption agencies and enforcement bodies for the same reasons, so long as the central authority provides the legal framework for operational cooperation – which may require a protocol on what may comprise that cooperation – and is updated on progress and outcome to ensure that due process is followed that that its database or records are maintained for domestic purposes and for responses to any future requests.
II.4
Cooperation Frameworks

In its broadest sense, what ultimately underlies the Article is a requirement for all States Parties to consider carefully their existing legal and institutional frameworks in terms of international cooperation. They should consider if there is an underlying need to introduce new legislation or procedures, or to work with each other, to encourage effective working through facilitating those channels of communication that expedite investigations and inquiries. Many examples of good international cooperation practice exist, such as the Southern African Forum against Corruption (SAFAC), which is the culmination of a series of roundtable discussions that began in 1998 in Mashatu, Botswana. Currently, SAFAC membership comprises of anti-corruption agencies in Angola, Botswana, Lesotho, Democratic Republic of Congo, Malawi, Mauritius, Namibia, Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe. SAFAC allows those involved to interact in a way that offers a great deal of support in its challenges to defeat regional and international corruption (such as the SADAC Regional Anti-Corruption Programme). This issue is developed in more detail in Articles 46 and 59. Another example is the Asian Development Bank--OECD Anti-Corruption Initiative for Asia-Pacific, involving 28 countries in the region. Since 2005, one of its priorities has been to overcome obstacles to effective international cooperation. To achieve this goal, it carried out an in-depth thematic review of the frameworks and practices for mutual legal assistance, extradition and asset recovery in the (then) 27 Asian and Pacific jurisdictions belonging to the Initiative. In addition, it held an international seminar on strengthening cooperation in September 2007.
II.5
Resourcing International Cooperation
Even when such partnerships are developed, any investigation into a sophisticated crime, such as corruption, requires particularly close and continuing cooperation between various law enforcement agencies. Ensuring the availability of the necessary resources, either in terms of personnel or equipment, is likely to be a core concern for some States Parties. The requisite personnel is likely to extend to teams consisting of lawyers, investigators and financial analysts skilled in handling cases involving sensitive and intensive inquiries, covert policing techniques, banking and auditing techniques, informants and vulnerable witnesses. The lack of suitable personnel may even affect the ability of the State Party to draft its own enabling or effective legislation to deliver the requirements of the Convention.
Whether formal or informal, some States Parties may also struggle to cope with the volume of incoming requests. If they do begin to impose burdens on a State Party, then that State Party should consult with requesting States Parties to identify measures that can reduce pending and future burdens. There may also be a difficult issue in relation to the cost involved in providing cooperation or in the execution of formal requests which may lead to delays and, in some cases, even to the refusal of requests. One potential remedy may be to limit the number of excessive requests by establishing a precursor acceptance criteria (by, for example, value or seriousness or level of those involved) and identifying cost-sharing arrangements for requesting States Parties (for example, by providing personnel or equipment, paying for the use of private lawyers or covering general costs in whole or in part). 

An alternative approach is to provide requesting States Parties with the necessary expertise to prepare and know where to direct the request and with the necessary information and documentation in a way that will expedite the process. Some States Parties may place relevant information on an official website or even lend a staff member to a requesting State Party to facilitate the preparation and drafting of an effective request in an ad hoc basis. Article 48(1) (e) places this on a more systematic footing that specifically facilitates a shared understanding of law enforcement procedures and requirements, to foster effective coordination between competent authorities, agencies and services and promote the exchange of personnel, including the posting of liaison officers. 
The role of liaison officers in international cooperation is to provide a direct contact with the competent authorities of the host State Party, develop professional relationships, and foster mutual trust and confidence between agencies of the two States Parties. Although liaison officers do not have any powers in the host State Party, they can nonetheless use their contacts to gather information that may be of benefit in preventing and detecting corruption-related offences and in identifying the offenders responsible and bringing them to justice. They can also use those contacts to advise the law enforcement and prosecutorial authorities of the host State Party, as well as their own corresponding authorities on how to formulate a formal request for assistance. Once such requests are submitted, the liaison officer can then follow up on the requests in an attempt to ensure that the request is complied with successfully and in a timely manner, as well as report progress or reasons for any delay. This is of particular value when the legal systems of the two States Parties differ widely.
II.6
Building up Expertise and Understanding
Article 48 and other Articles (see for example 59-62) recommend closer cooperation and understanding based on training focused on the applicable laws, procedures and practices in how to investigate and prosecute allegations of corruption, and related financial investigation and asset recovery work. States Parties should use a broad range of methods to provide such training, to build up expertise through:
· lectures and presentations by key anti-corruption players as part of regular training courses or workshops for law enforcement, prosecutors, magistrates or other judicial authorities;
· special workshops or seminars on a domestic, regional or multi-jurisdictional basis;

· introducing programmes on international cooperation as part of the curriculum for legal and law enforcement basic training; and
· exchanges of personnel between the legal and law enforcement agencies of various jurisdictions.
· awareness-raising and training on the corruption-related offences under the UNCAC.

Such training should be complemented by specialist workshops or seminars on the practical aspects of technical assistance, including:
· mechanisms for example to take witness statements, search premises or even to detect, trace, seize, confiscate and transfer corruption-generated funds or assets;

· a sharing of intelligence as to the nature and extent of crime, and of latest trends in crime;
· the exchange of knowledge and expertise, legislative and regulatory documents and scientific and technical information; 
· the arrangements proposed under Article 48, paragraph 1(e) to facilitate a shared understanding of each other’s procedures and requirements.
II.7
Protecting the Integrity of International Cooperation
Inevitably, challenges may arise when requesting cooperation from another jurisdiction with a different legal system. Most countries cannot deviate from their laws, agreements and arrangements that regulate mutual assistance. This is acknowledged in Article 46(2) of the Convention which states that mutual legal assistance “shall be afforded to the fullest extent possible under relevant laws, treaties agreements and arrangements…” In bringing States Parties closer together, partnerships between law enforcement and judicial agencies should also be involved in the training and understanding of the rights of those under investigations. Most States Parties will insist on some level of safeguarding for those persons that it is being asked to investigate or, even possibly, extradite. Practices can also vary significantly in the activities of the law enforcement agencies, the rights granted to an accused person, and the independence of courts, but States Parties should also work to develop common approaches to the safeguarding of the rights of those being investigated.
Of these, the area of human rights universal standards has not grown much beyond declarations of good intentions. The United Nations Universal Declaration of Human Rights, adopted in December 1948, devotes a number of its provisions (such as Articles 5 to 11) to the rule of law and basic legal rights. However, even though the Universal Declaration has been codified into other Covenants, notably the International Covenant on Civil and Political Rights, it is still a long way from being universally implemented. In Europe, the Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR) of 1950, which explicitly refers to the Universal Declaration, guarantees a similar range of procedural rights to any accused person (Articles 5 and 6). Similar provisions have been adopted in other regions of the world: in Africa see the African [Banjul] Charter on Human and Peoples' Rights 1986 (Article 7) which was adopted in June 27, 1981 (OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982)) and entered into force Oct. 21, 1986 and in the Americas see Articles 7 and 8 of the American Convention on Human Rights 1978 (OAS Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force July 18, 1978). 
Not respecting these guarantees can lead to invalidating a whole criminal procedure. For example, as a general rule, many States Parties will now consider denying international cooperation to States Parties that do not guarantee these minimal rights to the accused and, consequently, do not respect the basic requirements of a ‘fair trial’ as defined in the corresponding international legal instruments. This may be seen as the judging of another State Party’s judicial system, and thus implies a ‘value judgment’. However, it is fair to point out that international corruption will not be curbed through law enforcement and judicial practices that are contrary to international rules. Open and fair trial procedures are therefore increasingly an essential part of international cooperation.
III.
CHECKLIST
· Do States Parties belong to or have signed agreements on a bilateral or multilateral basis as signatories of the Convention?
· Has the State Party indicated that co-operation is based, when dual criminality is required, on the types of offences specified by the Convention and the associated conduct based upon factual circumstance rather than a strict interpretation of the terminology of each State Party’s legislation?
· Does the State Party have a department or agency responsible for facilitating co-operation?
· Does the staff of that agency have sufficient competence to deal with this matter?

· Does that agency by itself or in conjunction with other agencies offer appropriate investigative legal and other skills and expertise in support of investigations on behalf of another State Party?
· Does the staff of that agency meet with equivalent staff to facilitate the operational aspects and requirements of international co-operation?
ARTICLE 44: EXTRADITION
1
This Article shall apply to the offences established in accordance with this Convention where the person who is the subject of the request for extradition is present in the territory of the requested State, provided that the offence for which extradition is sought is punishable under the domestic law of both the requesting States Parties and the requested State. 
 2
 Notwithstanding the provisions of paragraph 1 of this Article, a States Parties whose law so permits may grant the extradition of a person for any of the offences covered by this Convention that are not punishable under its own domestic law. 
3
 If the request for extradition includes several separate offences, at least one of which is extraditable under this Article and some of which are not extraditable by reason of their period of imprisonment but are related to offences established in accordance with this Convention, the requested States Parties may apply this Article also in respect of those offences. 
4
 Each of the offences to which this Article applies shall be deemed to be included as an extraditable offence in any extradition treaty existing between States Parties. States Parties undertake to include such offences as extraditable offences in every extradition treaty to be concluded between them. A States Parties whose law so permits, in case it uses this Convention as the basis for extradition, shall not consider any of the offences established in accordance with this Convention to be a political offence. 
5
 If a States Parties that makes extradition conditional on the existence of a treaty receives a request for extradition from another States Parties with which it has no extradition treaty, it may consider this Convention the legal basis for extradition in respect of any offence to which this Article applies. 
6
 A States Parties that makes extradition conditional on the existence of a treaty shall: 
‘(a) At the time of deposit of its instrument of ratification, acceptance or approval of or accession to this Convention, inform the Secretary-General of the United Nations whether it will take this Convention as the legal basis for cooperation on extradition with other States Parties to this Convention; and 
‘(b) If it does not take this Convention as the legal basis for cooperation on extradition, seek, where appropriate, to conclude treaties on extradition with other States Parties to this Convention in order to implement this Article. 
7
 States Parties that do not make extradition conditional on the existence of a treaty shall recognize offences to which this Article applies as extraditable offences between themselves. 
8
 Extradition shall be subject to the conditions provided for by the domestic law of the requested States Parties or by applicable extradition treaties, including, inter alia, conditions in relation to the minimum penalty requirement for extradition and the grounds upon which the requested States Parties may refuse extradition. 
9
 States Parties shall, subject to their domestic law, endeavour to expedite extradition procedures and to simplify evidentiary requirements relating thereto in respect of any offence to which this Article applies. 
10
 Subject to the provisions of its domestic law and its extradition treaties, the requested States Parties may, upon being satisfied that the circumstances so warrant and are urgent and at the request of the requesting State, take a person whose extradition is sought and who is present in its territory into custody or take other appropriate measures to ensure his or her presence at extradition proceedings. 
 11
 A States Parties in whose territory an alleged offender is found, if it does not extradite such person in respect of an offence to which this Article applies solely on the ground that he or she is one of its nationals, shall, at the request of the States Parties seeking extradition, be obliged to submit the case without undue delay to its competent authorities for the purpose of prosecution. Those authorities shall take their decision and conduct their proceedings in the same manner as in the case of any other offence of a grave nature under the domestic law of that State. The States Parties concerned shall cooperate with each other, in particular on procedural and evidentiary aspects, to ensure the efficiency of such prosecution. 
12
 Whenever a States Parties is permitted under its domestic law to extradite or otherwise surrender one of its nationals only upon the condition that the person will be returned to that States Parties to serve the sentence imposed as a result of the trial or proceedings for which the extradition or surrender of the person was sought and that States Parties and the States Parties seeking the extradition of the person agree with this option and other terms that they may deem appropriate, such conditional extradition or surrender shall be sufficient to discharge the obligation set forth in paragraph 11 of this Article. 
13
 If extradition, sought for purposes of enforcing a sentence, is refused because the person sought is a national of the requested State, the requested States Parties shall, if its domestic law so permits and in conformity with the requirements of such law, upon application of the requesting State, consider the enforcement of the sentence imposed under the domestic law of the requesting States Parties or the remainder thereof. 
14
Any person regarding whom proceedings are being carried out in connection with any of the offences to which this Article applies shall be guaranteed fair treatment at all stages of the proceedings, including enjoyment of all the rights and guarantees provided by the domestic law of the States Parties in the territory of which that person is present. 
15
 Nothing in this Convention shall be interpreted as imposing an obligation to extradite if the requested States Parties has substantial grounds for believing that the request has been made for the purpose of prosecuting or punishing a person on account of that person’s sex, race, religion, nationality, ethnic origin or political opinions or that compliance with the request would cause prejudice to that person’s position for any one of these reasons. 
16
 States Parties may not refuse a request for extradition on the sole ground that the offence is also considered to involve fiscal matters. 
17
 Before refusing extradition, the requested States Parties shall, where appropriate, consult with the requesting States Parties to provide it with ample opportunity to present its opinions and to provide information relevant to its allegation. 
18
 States Parties shall seek to conclude bilateral and multilateral agreements or arrangements to carry out or to enhance the effectiveness of extradition. 
I. 
OVERVIEW
Extradition is a core component of international cooperation and defined as the procedure that should be followed for surrendering a fugitive to a requesting State for the purpose of prosecution or enforcement of a sentence. 
The process of extradition is technically complex and normally involves a number of stages. The requesting State Party contacts the requested State Party, identifying the offender and usually is requested to provide credible evidence to convince the requested State Party that there is a criminal case to meet. The requesting State Party need not make out a full criminal case – or to show that its motives are genuine - but it must at each stage produce sufficient evidence to persuade the judicial and executive/administrative authorities of the requested State Party that the evidence is relevant, credible and admissible, that the infringements on the accused offender’s rights are justified, and that there is no improper motive for the extradition. It is normally the prerogative of the defendant resisting extradition to present evidence of any improper motive on the part of the requesting State Party who then have the opportunity to rebut the claim in judicial proceedings. 
II.
Challenges and Solutions

II.1
Addressing Current Concerns

I
n theory, if satisfied with an extradition request, the requested State Party arrests and detains the offender, conducts judicial proceedings in which the offender may challenge the requesting State Party’s case or motives, and if still satisfied, extradites the offender to the requesting State Party. In practice, however, there are a number of impediments that are often raised to prevent or obstruct the extradition process.
Since there is a potential for extradition to lead to the violation of human rights, such as the right to a fair trial and to not be subjected to torture, State Parties build certain safeguards into their extradition laws. To ensure that these safeguards cannot be misused as a way of impeding the extradition process, there may need to be a certain amount of flexibility, such as prosecuting the person in the requested State Party or an acceptable third State Party in lieu of extradition where the domestic law of the requested State Party so allows. Even in cases of serious offences that deserve justice, doubts over the observance or protection of human rights in some requesting States Parties or the independence or integrity of their judges or prosecutors leads to reluctance or even refusal to extradite to those States - unless mitigated, for example, by appropriate guarantees ensuring the protection of human rights and due legal process. 

Many States Parties will not allow extradition if the death penalty may be imposed on the suspect unless they are assured that the death sentence will not subsequently be passed or carried out. It is possible for an extradition case to be considered to violate a suspect’s human rights where the issue may less be the fact that the suspect will be faced with the death penalty than being subjected to many years on death row. Other States Parties deny extradition requests if, in the States Parties’ opinion, the suspect is sought for a political crime. 

There is often a mutual lack of awareness of national/international extradition law and practice, of the grounds for refusing an extradition request, of how extradition could be improved, or of what alternatives exist to extradition and how they work. This problem is often a sign of the existence of weak or outdated extradition laws and treaties.
At the same time, complicated evidentiary requirements of requested States Parties may not be familiar to, or well understood by, requesting States Parties, or seemingly more relevant to deciding the person’s guilt or innocence (an issue reserved in extradition law to the courts of the requesting State). Sometimes there may also be an abuse of privileges and immunities, such as inappropriate grant or maintenance of diplomatic immunity or asylum to the fugitives.
A requesting State Party may find inflexible prosecution practices in the requested State Party following receipt of an extradition request – including ongoing prosecution or proceedings for the offence(s) for which extradition was requested. There may also be a wealth of procedural issues such as:
· problems with language – translated extradition requests and attached materials are costly, 
· tight deadlines, often prone to critical interpretation errors;
· communication and coordination problems, both between domestic agencies and between States Parties; 
· premature arrest and excessive cost burdens for some Requesting and Requested States Parties, prejudicing the request.
Finally there are also many problems associated with the refusal to extradite nationals, however defined, or those who obtain citizenship by deception.

II.2
Changing Contexts

On the other hand, the traditional constraints on extradition are changing. The reluctance to extradite their own nationals appears, for example, to be lessening in many States Parties. The UNCAC includes a provision that reflects this development: Article 44(12) refers to the possibility of temporary surrender of the fugitive on condition that he or she will be returned to the requested State Party for the purpose of serving the sentence imposed. In cases where the requested State Party refuses to extradite a fugitive solely on the grounds that the fugitive is its own national, the State Party has an obligation to bring the person to trial (UNCAC, article 44, paragraph 11). This is an illustration of the principle of aut dedere aut judicare (extradite or prosecute) and further requires the establishment of the appropriate jurisdictional basis (see article 42, paragraph 3). Where extradition is requested for the purpose of enforcing a sentence, the requested State Party may also enforce the sentence that has been imposed in accordance with the requirements of its domestic law (UNCAC, article 44, paragraph 13).
Recent developments, moreover, suggest that attempts are being made to restrict the scope of the political offence exception or even abolish it. The initial text of the Model Treaty on Extradition, adopted in 1990, had clearly included this exception as a mandatory ground for refusal (Article 3 (a)). The revised version included a further restriction to ensure non-application of the political offence exception in cases of serious crimes for which States Parties had assumed the obligation, pursuant to any multilateral convention, to take prosecutorial action where they did not extradite. Furthermore, the increase in international terrorism has led to the willingness of States Parties to limit the extent of the political offence exception, which is generally no longer applicable to crimes against international law. Many States Parties will not extradite those claiming that the offence may be politically motivated (for example, against a former political leader living abroad) but the increase in international terrorism has led to the willingness of States Parties to limit the extent of the political offence exception, which is generally no longer applicable to crimes against international law. There is also an emerging consensus to exclude violent crimes from the political offence exception -- at least where the requesting state has peaceful methods in place for changing regimes.

States Parties may also wish to consider the relevant provisions of the United Nations counter-terrorism instruments, such as the International Convention for the Suppression of Terrorist Bombings (Article 11) and the International Convention for the Suppression of the Financing of Terrorism (Article 14), as well as the same approach in other instruments, such as the Convention on the Prevention and Punishment of the Crime of Genocide (Article III), the Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment (Articles 7 and 8). They may also wish to consult the 2004 UNODC report of the Informal Expert Working Group on Effective Extradition Casework Practice (for example, paras 39 and 40) and the Best Practice Series No. 4 on mutual legal assistance from the International Association of Prosecutors.
The political offence exception is also not enumerated as mandatory or optional ground for non-execution of a European arrest warrant. The sole remaining element of this exception is confined to the recitals in the preamble of the framework decision (recital 12) and takes the form of a modernized version of a non-discrimination clause. The UNCAC excludes the political offence exception in cases where the Convention is used as legal basis for extradition (Article 44(4)). State Parties may consider the Best Practice Series No 4 on mutual legal assistance from the International Association of Prosecutors.

II.3
Setting Up the Legal Framework for Extradition

To facilitate a more effective approach to extradition, where needed, States Parties should consider the introduction of systematic reform based on clear, defined and mutually-agreed policies and procedures. Extradition has always been possible, of course, on the basis of reciprocity and to States Parties with which they have treaty relations. Treaty-based extradition systems require a wide network of extradition arrangements for extradition needs to be effectively met. Any State Party not compliant may then encounter a number of problems in meeting its general international obligations in this field. Therefore, to avoid such problems, States Parties have traditionally signed bi-lateral extradition treaties in their efforts to facilitate extradition. Treaty provisions vary from State Party to State Party and do not always cover the same offences. However, the Article recognises that differing national definitions of offences can give rise to serious impediments to extradition efforts and effective international cooperation. As a result, the Article attempts to set a basic minimum standard for extradition for the offences it covers and also encourages the adoption of a variety of mechanisms designed to streamline the extradition process. The Convention also allows for the lifting of dual criminality, whereby a person may be extradited even if the conduct is not criminalised in the State Party from which they are sought (see Article. 44(2)). Furthermore, the Convention encourages States Parties to go beyond this basic standard in bilateral or regional extradition arrangements to supplement paragraph 1. 
As with a number of other Articles in the Convention, it is envisaged that legislative changes may be required. Depending on the extent to which domestic law and existing treaties already deal with extradition, this may range from the establishment of entirely new extradition frameworks to less extensive expansions or amendments to include new offences or make substantive or procedural changes to conform to this Convention. In general, however, the extradition provisions are designed to ensure that the Convention supports and complements pre-existing extradition arrangements and does not detract from them.
Nevertheless, it is noteworthy that in addition to action by States to sign new treaties, some conventions on particular offences contain provisions for extradition (see, for example, the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions 1997 (Article. 10) or the United Nations Convention against Transnational Organized Crime (Article 16). In addition, the need for a multilateral approach has led to several regional initiatives, such as the Inter-American Convention on Extradition, the European Convention on Extradition and the Economic Community of West African States Convention on Extradition. Also, the Council of Europe Convention (1977) on the transfer of sentenced persons (Europarat-Übereinkommen über die Überstellung verurteilter Personen) allows under certain conditions the enforcement of sentences in the country of origin without the agreement of the convicted person.

These are likely to facilitate States Parties’ compliance with the Article.
II.4
Improving Procedures

The corollary of agreed policies is agreed procedures. It remains open to States Parties to consider enabling a simplified surrender process by backing or recognising foreign arrest warrants. Backing of Warrants schemes are a simplified form of surrender between States Parties. An arrest warrant issued in one State Party is certified by a judicial officer of the other State Party, which is then given the same status in the latter State Party as a domestic warrant. Application for judicial certification of the foreign warrant is often – but not always – made directly by the police, and there are limited grounds for refusal.
One of the best examples of such a scheme is the Commonwealth Scheme, which mainly applies to common-law tradition States Parties. Variants of the scheme are successfully applied between such jurisdictions as Singapore, Malaysia and Brunei; Australia and New Zealand; and the United Kingdom and certain Channel Islands. The EU has now formalised such a scheme, and on the 1st January 2004, the European Arrest Warrant (EAW - Introduced by the Council of the European Union on 13 June 2002) entered into force. 
The Framework Decision on the EAW and the surrender procedures between Member States of the European Union is based on the principle of mutual recognition of judicial decisions, which is considered as the cornerstone of judicial cooperation in criminal matters within the European Union. These apply both to judgements and other decisions of judicial authorities. The Framework Decision defines “European arrest warrant” as any judicial decision issued by a Member State with a view to the arrest or surrender of a requested person by another Member State, for the purposes of conducting a criminal prosecution or executing a custodial sentence or a detention order (Article 1(1)). The EAW may be issued for acts punishable by the law of the issuing Member State by a custodial sentence or a detention order for a maximum period of at least 12 months or, where a sentence has been passed or a detention order has been made, for sentences of at least 4 months (Article 2 para. 1).

The EAW process replaces traditional extradition procedures between those ratifying EU Member States with a simplified fast-track common arrest warrant system - to simplify and accelerate surrender procedures between them, as if they were a single jurisdiction. It introduces the following innovative procedures:

· Expeditious proceedings: The final decision on the execution of the EAW should be taken within a maximum period of 90 days after the arrest of the requested person. If that person consents to the surrender, the decision shall be taken within 10 days after consent has been given (Article 17).

· Abolition of double criminality requirement in prescribed cases: The deeply ingrained double criminality principle in traditional extradition law is no longer verified for a list of 32 offences, which, according to Article 2 para. 2 of the Framework Decision should be punishable in the issuing Member State for a maximum period of at least 3 years of imprisonment and defined by the law of this Member State. These offences include, inter alia, participation in a criminal organization, terrorism, trafficking in human beings, sexual exploitation of children and child pornography, illicit trafficking in narcotic drugs and psychotropic substances, illicit trafficking in weapons, munitions and explosives, corruption, fraud including that affecting the financial interests of the European Communities, laundering of the proceeds of crime, computer-related crime, environmental crime, facilitation of unauthorized entry and residence, murder and grievous bodily injury, rape, racism and xenophobia, trafficking in stolen vehicles, counterfeiting currency etc. For offences which are not included in this list or do not fall within the 3 years threshold, the double criminality principle still applies (Article 2 para. 4).

· ‘Judicialization’ of the surrender: The new surrender procedure based on the EAW is removed outside the realm of the executive and has been placed in the hands of the judiciary. Both the issuing and executing authorities are considered to be the judicial authorities, which are competent to issue or execute an EAW by virtue of the law of the issuing or executing Member State (Article 6). Consequently, since the procedure for executing an EAW is primarily judicial, it abolishes the administrative stage inherent in extradition proceedings, i.e. the competence of the executive authority to render the final decision on the surrender of the person sought to the requesting State Party. 
· Surrender of nationals: The European Union Member States can no longer refuse to surrender their own nationals. The Framework Decision does not include nationality as either a mandatory or optional ground for non-execution. Furthermore, Article 5 para. 3 provides for the option of making execution conditional on a guarantee that, upon conviction, the individual is returned to his/her State of nationality to serve the sentence there.

· Abolition of the political offence exception: The political offence exception is not enumerated as mandatory or optional ground for non-execution of an EAW. The sole remaining element of this exception is confined to the recitals in the preamble of the Framework Decision (recital 12) and takes the form of a modernized version of a non-discrimination clause.

· Additional deviation from the rule of speciality: Article 27 para. 1 of the Framework Decision enables Member States to notify the General Secretariat of the Council that, in their relations with other Member States that have given the same notification, consent is presumed to have been given for the prosecution, sentencing or detention with a view to carrying out of a custodial sentence or detention order for an offence committed prior to surrender, other than that for which the person concerned was surrendered.

With effect from January 2004, the EAW also replaced existing extradition treaties and agreements between EU member States (insofar as they relate to extradition, these included: the 1957 European Extradition Convention and its protocols; the 1978 European Convention on the Suppression of Terrorism; the 1989 Agreement between the then 12 EU Member States on simplifying the transmission of extradition requests; the relevant provisions of the 1990 Schengen Agreement; the 1995 Simplified Extradition Convention; and the 1996 Extradition Convention). However, those States can still enter into bilateral or multilateral agreements to further simplify or facilitate the surrender procedures.
Despite an undeniable initial delay, the European Arrest Warrant is now operational in most of the cases provided for. Its impact is positive, since the available indicators with regard to judicial control, effectiveness and speed are favourable, while fundamental rights are basically observed. In relation to the expeditious manner in which surrenders are carried out, it is provisionally estimated that, as a result of the entry into force of the Framework Decision, the average time taken to execute a warrant has fallen from more than nine months to 43 days. This does not include those frequent cases where the person consents to his/her surrender, for which the average time taken is 13 days. This overall success should not make one lose sight of the effort that is still required for certain Member States of the European Union to comply fully with the Framework Decision and for the Union to fill certain gaps in the system (see the most recent report of the Commission of the European Communities based on Article 34 of the Framework Decision, Brussels, 26 January 2006, 5706/06).

III.
CHECKLIST
· Does the State Party have established procedures for the extradition of its nationals who have been charged with committing an offence relating to the Convention in another jurisdiction?
· Does the State Party have clear administrative or judicial procedures to ensure the grounds for extradition and the right to the person to be extradited?
· Does the State Party have a centralised agency responsible for handling all such requests?
· Does the State Party have arrangements for either the trial of its national within the jurisdiction following a request for extradition by a foreign State Party?
· Does the State Party have arrangements, whereby, if a person is extradited and convicted in a foreign jurisdiction, that person will be returned to his/her State Party to serve the sentence?
ARTICLE 45: TRANSFER OF SENTENCED PERSONS
States Parties may consider entering into bilateral or multilateral agreements or arrangements on the transfer to their territory of persons sentenced to imprisonment or other forms of deprivation of liberty for offences established in accordance with this Convention in order that they may complete their sentences there.
I.
OVERVIEW
Given a major objective of the Convention is to establish a regime of international cooperation and various forms of technical and development assistance to defeat corruption, the Article clearly invites States Parties to consider allowing offenders who have been convicted and sentenced to be transferred across the international boundaries, to serve criminal sentences in their own State Party. The moves to create this possibility in international law will undoubtedly improve the social rehabilitation of sentenced persons and enhance equal treatment of sentenced persons. As with transferable trials (see Article 47), the Article offers States Parties a degree of flexibility and mitigation of concerns over extradition. Thus, where extradition is requested for the purpose of enforcing a sentence, the requested State Party may, if its domestic law permits and in conformity with the requirements of such law, enforce the sentence that has been imposed under the domestic law of the requesting State Party (Article 44(13)).
The Article therefore proposes that States Parties consider entering into bilateral or multilateral agreements that facilitate the transfer of prisoners into their hands for the prisoners to serve their sentences back in their own States Parties. 
The general nature of such agreements is discussed in Article 46.

II.
CHALLENGES AND SOLUTIONS
Requests to States Parties to engage in such a scheme will normally be made according to the relevant legislative arrangements. This may take the form of a bi-lateral treaty between the various States Parties concerned, or a multilateral convention to which the States Parties concerned are parties. In extremely rare cases an ad hoc arrangement made between the States Parties concerned specifically for the return of the sentenced person in question may also work. A Model Agreement on the Transfer of Foreign Prisoners, adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders in 1985, provides guidance on the content of such treaties, agreements or arrangements.
II.1
The Legal Framework

States Parties, when developing legislation for providing for the obligation of transferring sentenced persons, should be careful to create this possibility as a right exclusively of the State Party but not of the sentenced person. Further, national legislation should allow for enough flexibility on the side of the requested and the requesting States Parties to make the request/granting of the transfer dependent on the willingness of the convicted person to cooperate. Nevertheless, there may be circumstances where it should be possible to transfer a sentenced person to his or her home State Party even without his or her consent. If a sentenced person has been ordered to be deported from the sentencing State Party after serving his or her sentence, a transfer may be effected regardless of consent. 

There are already a number of International Conventions that facilitate this aspect of international cooperation. The Commonwealth Scheme for the Transfer of Convicted Offenders is one such example. The Repatriation of Prisoners Act of 1984 in the United Kingdom allows for the return or the transfer back of convicted prisoners. Currently the EU is in the process of negotiating a new Framework Decision that will establish a further scheme between EU Member States. A significant framework is already provided by the Council of Europe Convention of the Transfer of Sentenced Persons (drawn up by a committee of governmental experts under the authority of the European Committee on Crime Problems (CDPC) which came into force in 1985, and is ratified by 62 States, including a number of non-Members of the Council of Europe. 
It is clear that the Convention is intended to achieve a greater unity between its members as well as to develop international cooperation in the field of criminal law. To achieve this and ensure such cooperation should further the ends of justice and the social rehabilitation of sentenced persons it is deemed appropriate to give foreign prisoners the opportunity of serving their sentence within their own society, and consequently to transfer them to their own States Parties. It is a fundamental principle of this Convention that there should be mutuality between States Parties and wherever possible its terms should be given effect. Only in the most exceptional circumstances would the request for a transfer, properly vetted by the applicant's State Party, be the subject of a refusal. Mere detention in a foreign State Party country or simple foreign citizenship does not give rise to a right to the transfer. A number of conditions are imposed in order to address the need in each specific request and each application is to be considered on its own facts. But when all conditions are met and the procedural requirements are achieved, member States Parties are obliged to give effect to the transfer request. 
II.2
Conditions for Transferring Offenders

States Parties may wish to examine in more detail the potential for a wider range of offences and punishments for foreign prisoners, in which return to their home State Party would feature more frequently. This will clearly have to be undertaken with a careful consideration to the human rights of the sentenced person who is subject of any transfer.
The Council of Europe Convention on the Transfer of Sentenced Persons provides some useful indicators as to the sort of factors that are likely to be relevant in those States Parties wishing to consider such exchanges. In terms of general principles and transfer requirements, the Convention stipulates that the transfer may be requested by either the sentencing State Party or the administering State Party, and that a person sentenced may express his/her interest to each of those States Parties for being transferred under the Convention. The following are also conditions for transfer:
· the sentenced person must be a national of the administering State Party;
· the judgment must be final (and States Parties should consider here any associated asset recovery procedures and any impact on a sentence for failure to comply with the procedures); 
· the act committed by the sentenced person must constitute a criminal offence in both jurisdictions; 
· the sentenced person still has at least six months of the sentence or another measure of deprivation of liberty to serve; however in exceptional cases the States Parties may agree to a transfer even if time to be served by the sentenced person is less than that;
· the sentencing and administering States Parties agree to the transfer. 
II.3
Transfers and Sentences

In transferring a sentenced person, the transferring State Party effectively suspends all aspects of enforcing the sentence; this may produce some potential problems in circumstances where the sentenced person is released prior to the completion of the sentence imposed by the transferring State Party due to internal regulations on remission of sentences for good behaviour, for example, in the administering State Party. 
The Council of Europe Convention (CoEC; Article 10) stipulates that the receiving State Party should be bound by the legal nature and duration of the sentence as determined by the sentencing State Party. If, however, this sentence is by its nature or duration incompatible with the law of the administering State Party, that State Party may, by a court or administrative order, adapt the sanction to the punishment or measure prescribed by its own law for a similar offence. As to its nature, the punishment or measure should, as far as possible, correspond with that imposed by the sentence to be enforced. It shall not aggravate, by its nature or duration, the sanction imposed in the sentencing State Party, nor exceed the maximum prescribed by the law of the administering State Party. In the case of conversion of sentence, the procedures provided for by the law of the receiving State Party would apply. When converting the sentence, the competent authority should be bound by the findings as to the facts insofar as they appear explicitly or implicitly from the judgment imposed in the sentencing State Party. The receiving State Party should not convert a sanction involving deprivation of liberty to a pecuniary sanction, should deduct the full period of deprivation of liberty served by the sentenced person, should not aggravate the penal position of the sentenced person, and should not be bound by any minimum which the law of the administering State Party may provide for the offence or offences committed.
II.4
Information

It would be wise to introduce a formal means of communication between the appropriate judicial authorities so that the administering State Party provides information to the sentencing State Party concerning the enforcement of the sentence, details of when the sentence has been completed, what further orders have been imposed and other relevant information such as details that a sentenced person has previously escaped from custody or is a flight risk.

Any arrangements should also attempt to put in place provisions relating to the enforcement procedure, the handover of sentenced persons, costs and the transportation of sentenced persons. 

II.5
Further Sanction

Agreements should regulate the possibility of further prosecutions of the sentenced person for other acts (including those charges or suits not related to corruption-related offences which may have been left on file on the receiving State Party but not been notified to the returning State Party. Consideration may also be given to the possibility of the receiving State Party imposing a further or different sanction or extraditing him to a third State Party for criminal prosecution, or the execution of a sentence for previously committed acts.
III.
CHECKLIST
· Does the State Party in any bilateral or multilateral agreement relating to mutual legal assistance, including adherence to the Convention, include an agreement that, on extradition and successful conviction, that person will be returned to the State Party’s jurisdiction to serve their sentence?
· Do the agreements recognize various States Parties’ rights to manage the sentencing process, including early release on parole?
· Are there appropriate appeal procedures for those defendants who object to such a process?
· Do those procedures respect their human rights and other considerations?
· Are there clear arrangements for the transfer of information about sanctions, and so on, to the appropriate authorities?
ARTICLE 46: MUTUAL LEGAL ASSISTANCE
1. States Parties shall afford one another the widest measure of mutual legal assistance in investigations, prosecutions and judicial proceedings in relation to the offences covered by this Convention. 
2. Mutual legal assistance shall be afforded to the fullest extent possible under relevant laws, treaties, agreements and arrangements of the requested State Party with respect to investigations, prosecutions and judicial proceedings in relation to the offences for which a legal person may be held liable in accordance with Article 26 of this Convention in the requesting State Party. 
3. Mutual legal assistance to be afforded in accordance with this article may be requested for any of the following purposes: 
(a) Taking evidence or statements from persons; 
(b) Effecting service of judicial documents; 
(c) Executing searches and seizures, and freezing; 
(d) Examining objects and sites; 
(e) Providing information, evidentiary items and expert evaluations; 
(f) Providing originals or certified copies of relevant documents and records, including government, bank, financial, corporate or business records; 
(g) Identifying or tracing proceeds of crime, property, instrumentalities or other things for evidentiary purposes; 
(h) Facilitating the voluntary appearance of persons in the requesting State 
Party; 
(i) Any other type of assistance that is not contrary to the domestic law of the requested State Party; 
(j) Identifying, freezing and tracing proceeds of crime in accordance with the provisions of chapter V of this Convention; 
(k) The recovery of assets, in accordance with the provisions of chapter V of this Convention. 
4. Without prejudice to domestic law, the competent authorities of a State Party may, without prior request, transmit information relating to criminal matters to a competent authority in another State Party where they believe that such information could assist the authority in undertaking or successfully concluding inquiries and criminal proceedings or could result in a request formulated by the latter State Party pursuant to this Convention. 
5. The transmission of information pursuant to paragraph 4 of this article shall be without prejudice to inquiries and criminal proceedings in the State of the competent authorities providing the information. The competent authorities receiving the information shall comply with a request that said information remain confidential, even temporarily, or with restrictions on its use. However, this shall not prevent the receiving State Party from disclosing in its proceedings information that is exculpatory to an accused person. In such a case, the receiving State Party shall notify the transmitting State Party prior to the disclosure and, if so requested, consult with the transmitting State Party. If, in an exceptional case, advance notice is not possible, the receiving State Party shall inform the transmitting State Party of the disclosure without delay
6. The provisions of this article shall not affect the obligations under any other treaty, bilateral or multilateral, that governs or will govern, in whole or in part, mutual legal assistance. 
7. Paragraphs 9 to 29 of this article shall apply to requests made pursuant to this article if the States Parties in question are not bound by a treaty of mutual legal assistance. If those States Parties are bound by such a treaty, the corresponding provisions of that treaty shall apply unless the States Parties agree to apply paragraphs 9 to 29 of this article in lieu thereof. States Parties are strongly encouraged to apply those paragraphs if they facilitate cooperation. 
8. States Parties shall not decline to render mutual legal assistance pursuant to this article on the ground of bank secrecy. 
9. 
(a) A requested State Party, in responding to a request for assistance pursuant to this article in the absence of dual criminality, shall take into account the purposes of this Convention, as set forth in article 1; 
(b) States Parties may decline to render assistance pursuant to this article on the ground of absence of dual criminality. However, a requested State Party shall, where consistent with the basic concepts of its legal system, render assistance that does not involve coercive action. Such assistance may be refused when requests involve matters of a de minimis nature or matters for which the cooperation or assistance sought is available under other provisions of this Convention; 
(c) Each State Party may consider adopting such measures as may be necessary to enable it to provide a wider scope of assistance pursuant to this article in the absence of dual criminality. 
10. A person who is being detained or is serving a sentence in the territory of one State Party whose presence in another State Party is requested for purposes of identification, testimony or otherwise providing assistance in obtaining evidence for investigations, prosecutions or judicial proceedings in relation to offences covered by this Convention may be transferred if the following conditions are met: 
(a) The person freely gives his or her informed consent; 
(b) The competent authorities of both States Parties agree, subject to such conditions as those States Parties may deem appropriate. 
 11. For the purposes of paragraph 10 of this article: 
(a) The State Party to which the person is transferred shall have the authority and obligation to keep the person transferred in custody, unless otherwise requested or authorized by the State Party from which the person was transferred; 
(b) The State Party to which the person is transferred shall without delay implement its obligation to return the person to the custody of the State Party from which the person was transferred as agreed beforehand, or as otherwise agreed, by the competent authorities of both States Parties; 
(c) The State Party to which the person is transferred shall not require the 
State Party from which the person was transferred to initiate extradition proceedings for the return of the person; 
(d) The person transferred shall receive credit for service of the sentence being served in the State from which he or she was transferred for time spent in the custody of the State Party to which he or she was transferred. 
12. Unless the State Party from which a person is to be transferred in accordance with paragraphs 10 and 11 of this article so agrees, that person, whatever his or her nationality, shall not be prosecuted, detained, punished or subjected to any other restriction of his or her personal liberty in the territory of the State to which that person is transferred in respect of acts, omissions or convictions prior to his or her departure from the territory of the State from which he or she was transferred. 
13. Each State Party shall designate a central authority that shall have the responsibility and power to receive requests for mutual legal assistance and either to execute them or to transmit them to the competent authorities for execution. Where a State Party has a special region or territory with a separate system of mutual legal assistance, it may designate a distinct central authority that shall have the same function for that region or territory. Central authorities shall ensure the speedy and proper execution or transmission of the requests received. Where the central authority transmits the request to a competent authority for execution, it shall encourage the speedy and proper execution of the request by the competent authority. The Secretary-General of the United Nations shall be notified of the central authority designated for this purpose at the time each State Party deposits its instrument of ratification, acceptance or approval of or accession to this Convention. Requests for mutual legal assistance and any communication related thereto shall be transmitted to the central authorities designated by the States Parties. This requirement shall be without prejudice to the right of a State Party to require that such requests and communications be addressed to it through diplomatic channels and, in urgent circumstances, where the States Parties agree, through the International Criminal Police Organization, if possible. 
14. Requests shall be made in writing or, where possible, by any means capable of producing a written record, in a language acceptable to the requested State Party, under conditions allowing that State Party to establish authenticity. The Secretary-General of the United Nations shall be notified of the language or languages acceptable to each State Party at the time it deposits its instrument of ratification, acceptance or approval of or accession to this Convention. In urgent circumstances and where agreed by the States Parties, requests may be made orally but shall be confirmed in writing forthwith. 
15. A request for mutual legal assistance shall contain: 
(a) The identity of the authority making the request; 
(b) The subject matter and nature of the investigation, prosecution or judicial proceeding to which the request relates and the name and functions of the authority conducting the investigation, prosecution or judicial proceeding; 
(c) A summary of the relevant facts, except in relation to requests for the purpose of service of judicial documents; 
(d) A description of the assistance sought and details of any particular procedure that the requesting State Party wishes to be followed; 
(e) Where possible, the identity, location and nationality of any person concerned; and 
(f) The purpose for which the evidence, information or action is sought. 
16. The requested State Party may request additional information when it appears necessary for the execution of the request in accordance with its domestic law or when it can facilitate such execution. 
17. A request shall be executed in accordance with the domestic law of the requested State Party and, to the extent not contrary to the domestic law of the requested State Party and where possible, in accordance with the procedures specified in the request. 
18. Wherever possible and consistent with fundamental principles of domestic law, when an individual is in the territory of a State Party and has to be heard as a witness or expert by the judicial authorities of another State Party, the first State Party may, at the request of the other, permit the hearing to take place by video conference if it is not possible or desirable for the individual in question to appear in person in the territory of the requesting State Party. States Parties may agree that the hearing shall be conducted by a judicial authority of the requesting State Party and attended by a judicial authority of the requested State Party. 
19. The requesting State Party shall not transmit or use information or evidence furnished by the requested State Party for investigations, prosecutions or judicial proceedings other than those stated in the request without the prior consent of the requested State Party. Nothing in this paragraph shall prevent the requesting State Party from disclosing in its proceedings information or evidence that is exculpatory to an accused person. In the latter case, the requesting State Party shall notify the requested State Party prior to the disclosure and, if so requested, consult with the requested State Party. If, in an exceptional case, advance notice is not possible, the requesting State Party shall inform the requested State Party of the disclosure without delay. 
20. The requesting State Party may require that the requested State Party keep confidential the fact and substance of the request, except to the extent necessary to execute the request. If the requested State Party cannot comply with the requirement of confidentiality, it shall promptly inform the requesting State Party. 
21. Mutual legal assistance may be refused: 
(a) If the request is not made in conformity with the provisions of this article; 
(b) If the requested State Party considers that execution of the request is likely to prejudice its sovereignty, security, ordre public or other essential interests; 
(c) If the authorities of the requested State Party would be prohibited by its domestic law from carrying out the action requested with regard to any similar offence, had it been subject to investigation, prosecution or judicial proceedings under their own jurisdiction; 
(d) If it would be contrary to the legal system of the requested State Party relating to mutual legal assistance for the request to be granted. 
22. States Parties may not refuse a request for mutual legal assistance on the sole ground that the offence is also considered to involve fiscal matters. 
23. Reasons shall be given for any refusal of mutual legal assistance. 
24. The requested State Party shall execute the request for mutual legal assistance as soon as possible and shall take as full account as possible of any deadlines suggested by the requesting State Party and for which reasons are given, preferably in the request. The requesting State Party may make reasonable requests for information on the status and progress of measures taken by the requested State Party to satisfy its request. The requested State Party shall respond to reasonable requests by the requesting State Party on the status, and progress in its handling, of the request. The requesting State Party shall promptly inform the requested State Party when the assistance sought is no longer required. 
25. Mutual legal assistance may be postponed by the requested State Party on the ground that it interferes with an ongoing investigation, prosecution or judicial proceeding. 
26. Before refusing a request pursuant to paragraph 21 of this article or postponing its execution pursuant to paragraph 25 of this article, the requested State Party shall consult with the requesting State Party to consider whether assistance may be granted subject to such terms and conditions as it deems necessary. If the requesting State Party accepts assistance subject to those conditions, it shall comply with the conditions. 
27. Without prejudice to the application of paragraph 12 of this article, a witness, expert or other person who, at the request of the requesting State Party, consents to give evidence in a proceeding or to assist in an investigation, prosecution or judicial proceeding in the territory of the requesting State Party shall not be prosecuted, detained, punished or subjected to any other restriction of his or her personal liberty in that territory in respect of acts, omissions or convictions prior to his or her departure from the territory of the requested State Party. Such safe conduct shall cease when the witness, expert or other person having had, for a period of fifteen consecutive days or for any period agreed upon by the States Parties from the date on which he or she has been officially informed that his or her presence is no longer required by the judicial authorities, an opportunity of leaving, has nevertheless remained voluntarily in the territory of the requesting State Party or, having left it, has returned of his or her own free will. 
28. The ordinary costs of executing a request shall be borne by the requested State Party, unless otherwise agreed by the States Parties concerned. If expenses of a substantial or extraordinary nature are or will be required to fulfill the request, the States Parties shall consult to determine the terms and conditions under which the request will be executed, as well as the manner in which the costs shall be borne. 
29. The requested State Party: 
(a) Shall provide to the requesting State Party copies of government records, documents or information in its possession that under its domestic law are available to the general public; 
(b) May, at its discretion, provide to the requesting State Party in whole, in part or subject to such conditions as it deems appropriate, copies of any government records, documents or information in its possession that under its domestic law are not available to the general public. 
30. States Parties shall consider, as may be necessary, the possibility of concluding bilateral or multilateral agreements or arrangements that would serve the purposes of, give practical effect to or enhance the provisions of this article.’
I.
OVERVIEW
The increasingly international mobility of offenders and the use of advanced technology and international banking, for example, make it more necessary than ever that law enforcement and judicial authorities collaborate and assist in ensuring that the State Party (or State Parties where more than one jurisdiction is involved) assuming jurisdiction and undertaking the investigation or prosecution of a Convention offence is able to do so as effectively as possible. 
In order to achieve that goal, States Parties have enacted laws to enable them to provide such international cooperation and increasingly have resorted to treaties related to mutual legal assistance in criminal matters. Such treaties commonly list the kind of assistance to be provided, the rights of the requesting and requested States Parties relative to the scope and manner of cooperation, the rights of alleged offenders and the procedures to be followed in making and executing requests. 
The Convention generally seeks ways to facilitate and enhance mutual legal assistance, encouraging States Parties to explore and undertake new ways in order to improve the efficiency of mutual legal assistance. The very minimum that the Article requires is that every effort should be made by the States Parties to provide prompt and effective legal assistance to another State Party for the purpose of any criminal investigations, prosecutions and judicial proceedings concerning a Convention offences and, indeed, for any non-criminal proceedings within the scope of the Convention (see also Article 43(2) of the Convention).

The focus of the Article is encapsulated within paragraph 1 which requires States Parties to promote the widest measure of mutual legal assistance as listed in Article 46 (3) in investigations, prosecutions, judicial proceedings
 and asset confiscation and recovery in relation to corruption offences. If a State Party’s current mutual legal assistance laws and treaties are not broad enough to cover all of the corruption offences covered by the Convention, amending legislation may be necessary. 
Article 46(2) mandates States Parties to provide mutual legal assistance with respect to the conduct of legal persons. The request may for mutual legal assistance, or may be in relation to the liability of legal persons in criminal, civil or administrative proceedings under Article 26. Together, they recognise how the issue of the liability of the legal person is a crucial, yet problematic, one. In all jurisdictions, the criminal law evolved as the response of society and the state to the actions of individuals. In the modern world, in relation to corruption cases in particular, it is, however, very often the legal person which drives, and benefits from, corrupt activity. 
With that in mind, jurisdictions which traditionally have or have introduced criminal liability for legal persons have had to consider how to make that liability effective and, in particular, how to attribute corrupt acts to the legal entity. Meanwhile, those with no liability for legal persons or with only administrative or civil liability available have to consider whether or not to introduce criminal liability. Nevertheless, whichever basis of liability is chosen, no anti-corruption strategy will have a real chance of success unless the liability of legal persons is effective and capable of enforcement. 
Article 46(3) is intended to be comprehensive. However, States Parties should be undertaking a full review of their mutual legal assistance legislation and treaties to ensure that their legal authority is broad enough to cover each form of cooperation listed in paragraph 3. States Parties which have ratified the United Nations Convention against Transnational Organized Crime are likely to be in broad compliance with all except for subparagraphs (j) and (k) above.
In order to obtain from, and provide legal assistance to, States Parties in the absence of a mutual legal assistance treaty, a mechanism is provided pursuant to the provisions of paragraphs 7 and 9-29 which should assist in the provision of the types of cooperation listed above in paragraph 3. If a treaty is in force between the States Parties concerned, the rules of the treaty will apply instead, unless the State Parties agree to apply paragraphs 9-29. In any case, States Parties are also encouraged to apply those paragraphs to facilitate cooperation although in some jurisdictions this may require legislation to give full effect to the provisions.
The mandatory provisions within paragraph 8 provide that States Parties cannot refuse mutual legal assistance for bank secrecy reasons. It is significant that this paragraph is not included among the paragraphs that only apply in the absence of a mutual legal assistance treaty. Instead, States Parties are obliged to ensure that no such ground for refusal may be invoked under their laws - including the Criminal Code, Criminal Procedure Code or the banking laws, which might prevent access to bank records in a criminal investigation due to bank secrecy - or treaties (see also Article 31(7), and Articles 55 and 57). Thus, where a State Party’s laws currently permit such a ground for refusal, amending legislation will be required. 
Paragraph 9 requires States Parties to take into account of the overall purposes and spirit of the Convention (Article 1) as they respond to requests for legal assistance in the absence of dual criminality. Furthermore, paragraph 9(c) encourages States Parties to exercise their discretion and consider the adoption of additional measures to widen the scope of assistance to reflect the intentions of the Article, even in the absence of dual criminality.
Although it does acknowledge that States Parties may still refuse requests on the basis of lack of dual criminality (see Article 43) the Article carries qualifications within the wording of paragraph 9. At the same time, to the extent that this is consistent with the basic concepts of their legal system, States Parties are required to render assistance involving non-coercive action. Paragraph 9, however, allows States Parties to deny mutual legal assistance in cases of a trivial nature or where the assistance can be provided under other provisions of the Convention. 
The Convention also requires the designation of a central authority (see paragraphs 13 and 14) with the power to receive and execute or transmit mutual legal assistance requests to the competent authorities to handle it in each State Party. In those States Parties with a system by which special regions or territories have a separate system of mutual legal assistance, their equivalent central authorities should perform the same functions. It may be that many States Parties have already designated a central authority for mutual legal assistance purposes and notified the UN under a number of similar provisions in other Conventions. Given the wide and growing range of such international instruments, it is also important for States Parties to ensure that their central authorities under these instruments are a single entity in order to facilitate greater consistency of mutual legal assistance practice for different types of criminal offences and to eliminate the potential for fragmentation or duplication of work in this area.
Article 46(4) and (5) provide a legal basis for a State Party to forward to another State Party information or evidence it believes is important to combat offences covered by the Convention, where the other State Party has not made a request for assistance and may be completely unaware of the existence of such information or evidence. The aim of these provisions is to encourage State Parties to exchange information on criminal matters voluntarily and pro-actively. The receiving State Party may subsequently use the information provided in order to submit a formal request for assistance. The only general obligation imposed for the receiving State Party, which is similar to the restriction applied in cases where a request for assistance has been transmitted, is to keep the information transmitted confidential and to comply with any restrictions on its use, unless the information received is exculpatory to the accused person. In this case the receiving State Party can freely disclose this information in its domestic proceedings. 

Another area where enhanced cooperation may be needed relates to the protection of witnesses who may be vulnerable to threats and intimidation. Articles 32 and 33 of the Convention provide for specific measures in this regard and Article 46(18) proposes the use of video conference as a means of providing evidence in cases where it is not possible or desirable for the witness to appear in person in the territory of the requesting State Party to testify.

Article 46 is thus a welcome development and builds upon the range of international instruments that seek to enable law enforcement agencies the ability to seek and secure evidence abroad in a way that it is admissible domestically. However, Article 46 also recognises that there are certain complications and impediments between State Parties with different legal traditions, some of which may inhibit mutual legal assistance in practice. 
II.
CHALLENGES AND SOLUTIONS

II.1
Addressing Current Issues

One central issue in this area of international cooperation is the recognition that formal mutual legal assistance is not always necessary and that there is considerable value in utilising law enforcement and judicial authority channels where formal coercive measures are not required (such as taking voluntary witness statements, search and seizure of documents, production of documents, and enforcement of a foreign confiscation order). So whenever possible, information or intelligence could initially be sought through law enforcement and judicial authority counterpart contact, which is faster, cheaper and more flexible than the more formal route of mutual legal assistance. Such contact can be carried out through Interpol, Europol, or through whatever other regional law enforcement organisations exist and particularly under any applicable memoranda of understanding, or through any regional arrangements, formal and informal, that are available.
However, it is important to bear in mind that applications to exclude evidence are more likely to be made when evidence is obtained by informal means. There is a greater potential for argument that a piece of evidence has been obtained unlawfully. The more important the evidence is to the case the more likely it will be that formal efforts will have to be made to obtain the evidence by due process, even if it can be obtained informally. Whenever law enforcement agencies intend to obtain evidence by informal means, it is vital they do so through established channels; the worst situation in evidential terms is where evidence is obtained from a foreign State Party when the State Party either did not consent to it being obtained or would have objected if they had been asked formally. Using formal means also ensures a higher measure of protection to sensitive information. In particular, the Article is intended to address a number of common problems that inhibit effective mutual support in pursuit of the objectives of the Convention. 

First, in some States Parties, if an investigation involves an influential politician or business figure in the requested State Party the requested assistance may never be provided on grounds of ‘national interest’ or immunities enjoyed by certain public officials (or ‘protection’ provided to politically-connected persons). In other States Parties, the person or entity in respect of whom the request for mutual legal assistance was made is able to appeal against the sharing of evidence with the requesting State Party. When a right of appeal against disclosure is available it may well cause lengthy delay and may also ‘tip off’ the suspects.
Requests for search and/or seizure generally can be problematic where different jurisdictions may set different thresholds before the request can be justified. It must be assumed that the requested State Party will only be able to execute a request and search/seizure if it has been demonstrated by the request documents and statements that reasonable grounds exist to suspect that an offence as designated by the Convention has been committed and that there is also credible evidence on the premises or person(s) concerned linked to that offence. The basis of the request should be specifically set out within the formal submission. Generally, it will not be enough simply to ask for search and seizure without explaining why it is believed the process might produce relevant evidence or its role in the investigative process. After all, such a level of interference with property and privacy in many State Parties is now frequently justified only if there are pressing reasons such as the need to prosecute criminals for serious offences. Even if all these factors are addressed, it may well be that the searching of the person and taking fingerprints, DNA and other samples will have less chance of success in some jurisdictions.
Requests may also involve the possibility of disclosing extremely sensitive aspects to an investigation, particularly where the corruption investigation is linked to some level of organised crime or the involvement of political figures. As a result, it may be that sensitive information will have to be included in a formal request for assistance in order to satisfy the requested authority. At the same time, the disclosure of prospective witnesses and other information that could be exploited by those under investigation needs to be assessed against either the necessity of securing the information for the purposes of the investigation as against the potential risks to the witnesses or misuse of the information. In reality, the system for obtaining mutual legal assistance has, globally, the potential to be inherently insecure unless managed and monitored comprehensively and effectively. The risk of unwanted disclosure will be greater or lesser depending on the identity of the requested State Party. When considering the issue, those making the request must have regard to duty of care and confidentiality issues which arise for them. Sometimes, difficulties can be avoided by the issuing of a generalised letter which leaves out the most sensitive information but provides enough detail to allow the request to be executed.
Requests may also sometimes be delayed or even ignored on the basis that some States Parties have very little, if any, resources dedicated to the provision of assistance. In such circumstances it may be possible for the requesting State Party to provide some level of assistance such as expertise or even some level of financial support (see Article 48).

As a practical matter, a State Party requesting assistance will need to recognise that the case it is pursuing is much more important to it than it is to the requested State Party. It is vital, therefore, that the requesting State makes strenuous efforts to make it as easy as possible for the requested State Party to respond positively. This should involve the following steps:

· Researching the requirements in the requested State Party – since this is often highly resource intensive, it may be necessary to select the highest priority cases and engage external legal assistance to ensure the research is thorough and accurate;

· Contacting the requested State Party directly by telephone to ensure that it is clear that the request will be sent to the correct person;

· Discussing the request informally with the requested State Party first – perhaps sending the request in draft, so that the requested State Party can draw attention to errors in advance or can advise on the best way to make a request;

· Following up the request to ensure it arrives safely, contains no errors and is being properly dealt with.

Most States Parties are willing to assist counterparts but are less likely to provide assistance when they do not know the requesting State Party, when they receive a request out of the blue or find the request incorrect or inadequate. In these circumstances, it is common for a request to be ignored, or rejected. The best result can be obtained when the requesting State Party has taken the trouble to undertake the simple preparatory steps outlined above to facilitate the process.
Since the procedural laws of State Parties differ considerably, the requesting State Party may require special procedures (such as notarized affidavits) that are not recognized under the law of the requested State Party. Traditionally, the almost immutable principle has been that the requested State Party will give primacy to its own procedural law. That principle has led to difficulties, in particular when the requesting and the requested States Parties represent different legal traditions. For example, the evidence transmitted from the requested State Party may be in the form prescribed by the laws of this State Party, but such evidence may be unacceptable under the procedural law of the requesting State Party. The modern trend is to allow more flexibility as regards procedures. According to Article 7(12) of the 1988 Convention, a request should be executed in accordance with the domestic law of the requested State Party. However, the Article also provides that, to the extent not contrary to the domestic law of the requested State Party and where possible, the request should be executed in accordance with the procedures specified in the request. Thus, although the 1988 Convention does not go so far as to require that the requested State Party comply with the procedural form required by the requesting State Party, it clearly encourages the requested State Party to do so. This same provision was taken verbatim into Article 18(17) of the UNTOC and Article 46(17) of the UNCAC. In the same context, the Model Treaty on Mutual Assistance in Criminal Matters provides for the execution of the request in the manner specified by the requesting State Party to the extent consistent with the law and practice of the requested State Party (Article 6).
In general terms, Article 18 of the Convention does attempt to capture the spirit of the Convention in asking States Parties to take a broad and purposive approach to the problems that have previously restricted mutual legal assistance, a number of which have been articulated above. Article 46(30), which calls upon States Parties to consider, as may be necessary, the possibility of concluding bilateral or multilateral agreements or arrangements that would serve the purposes of, give practical effect to, or enhance the provisions of this Article is a good example of the spirit of the Convention. In particular, requests for confiscation, repatriation of proceeds of crime and extradition lie at the heart of the Convention and it is important that procedures that may inhibit the effectiveness of international cooperation in these areas are addressed. The Convention has discussed these issues in detail and has provided fresh obligations which should ensure that such requests are made more successfully than was previously the case, however this issue needs to be bourn in mind where request are being made to State Parties that have not ratified or signed the Convention. 

II.2
Integrating with Other Relevant Conventions

Given that the United Nations Convention against Transnational Organized Crime contains many similar provisions (cf Article 18); States Parties to that Convention should be compliant with much of Article 46. Nevertheless, there are some significant differences. 

Firstly, mutual legal assistance now extends to the recovery of assets, a fundamental principle of this Convention (see Articles 1 and Chapter V of the Convention). 

Secondly, in absence of dual criminality, State Parties are required to render assistance through non-coercive measures, provided this is consistent with their legal system and that the offence is not of a trivial nature. State Parties are encouraged to extend as wide a scope of assistance as possible in the pursuit of the main goals of the Convention, even in absence of dual criminality (see Article 43 and Article 1). 
In addition, where dual criminality is required for the purposes of international cooperation in criminal matters, the Convention provides for an additional interpretation rule for the application of this rule which is not contained in the UNTOC. It proposes that dual criminality shall be deemed fulfilled irrespective of whether the laws of the requested State Party place the offence within the same category of offence or denominate the offence by the same terminology as the requesting State Party, if the activity or conduct underlying the offence for which assistance is sought is a criminal offence under the laws of both States Parties (Article 43(2)). Furthermore, the Convention enables States Parties not to limit themselves to cooperation in criminal matters, but also to assist each other in investigations of and proceedings in civil and administrative matters relating to corruption, where that is appropriate and consistent with their domestic legal system (Article 43(1)).

II.3
The Conventions’ Environment 

States Parties can look for guidance about participating in formal cooperation, if they are not already signatories, to multilateral treaties aimed at mutual legal assistance in criminal matters with respect to particular offences. These include the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 (see Article 7), the Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime (see Articles. 8-10), the Convention on Mutual Assistance in Criminal Matters between the Member States of the European Union, the Council of Europe Convention on Cybercrime, the Inter-American Convention against Corruption (see Article XIV), the Inter-American Convention on Mutual Legal Assistance (and optional Protocol), and the OECD Convention on Combating Bribery of Foreign Public Officials in International Business Transactions (see Article 9). There have also been some regional initiatives, such as the Schengen Implementation Agreement, the European Convention on Mutual Assistance in Criminal Matters, the Inter-American Convention on Mutual Legal Assistance in Criminal Matters and the 1983 Arab League Convention on Mutual Assistance in Criminal Matters. These instruments generally include provisions on mutual legal assistance as well as on extradition. 

Further, the sets of provisions included in some of these treaties are so extensive that they have been seen to constitute “mini-treaties” on mutual legal assistance. Such is the case, for instance, with the 1988 Convention (Article 7) and the UNTOC (Article 18). In addition, multilateral mutual legal assistance instruments have been drawn up within the framework of, respectively, the Council of Europe (European Convention on Mutual Assistance in Criminal Matters and its two Additional Protocols of 1978 and 2001), the Commonwealth (The Commonwealth Scheme for Mutual Assistance in Criminal Matters of 1986, as amended in 1990 and 1999), the Organization of American States (Inter-American Convention on the Taking of Evidence Abroad of 1975 and its Additional Protocol of 1984, as well as the Inter-American Convention on Mutual Assistance in Criminal Matters of 1992 and its Optional Protocol of 1993), the Economic Community of West African States (the ECOWAS Convention on Mutual Assistance in Criminal Matters of 1992), the Southern African States Parties and the European Union (the Convention of 2000 on Mutual Assistance in Criminal Matters between the Member States of the European Union and its Protocol of 2001).

The United Nations, in turn, has prepared a Model Treaty on Mutual Assistance in Criminal Matters (General Assembly resolutions 45/117, annex, and 53/112, annex I), which represents a distillation of the international experience gained with the implementation of such mutual legal assistance treaties, in particular between State Parties representing different legal systems.

II.4
New MLA Developments

However, it is important to note that there have been significant developments in mutual legal assistance over the recent years. In fact there is evidence to suggest that many State Parties had significantly expanded their capability to provide international mutual legal assistance particularly since the events of 11 September 2001 in the United States. There have been considerable developments, for example, in the area of mutual legal assistance in the European Union where the pace of change has accelerated dramatically. These include the Mutual Legal Assistance Convention of 2000, and its Protocol of 2001, as mentioned above, Framework Decisions on the use of Joint Investigation Teams (2002), the Mutual Recognition of Orders freezing property or evidence (2003), the confiscation of crime-related proceeds, instrumentalities and property (2005), the application of the principle of mutual recognition to confiscation orders (2006), as well as Decisions of the Council such as the 2002 action setting up Eurojust with a view to reinforcing the fight against serious crime. 

In June 2006, the Council of the European Union reached agreement on a general approach on a Framework Decision on the European Evidence Warrant (EEW – the text for which is available http://register.consilium.europa.eu/pdf/en/07/st09/st09913.en07). This new scheme needs to be finalized, adopted and then implemented by Member States. The EEW adopts the same approach to mutual recognition as the Framework Decision on the European Arrest Warrant (EAW - see Article 44). Thus, the EEW is a judicial decision that is to be transmitted directly between the issuing judicial authority and the executing authority, with further official communications to be made directly between those two authorities. It will be used for the purpose of obtaining objects, documents or data falling within the certain categories, existing records of intercepted communications, surveillance, interviews with suspects, statements from witnesses and the results of DNA tests.
These initiatives are likely to increase in the near future with the increased demands for the provision of not only mutual legal assistance but also provisions that allow for the capacity to freeze, confiscate and repatriate funds or other property used in or derived from foreign criminal offences. Indeed, there has been a general increase in the number of bilateral mutual legal assistance and in the number of significant global and regional multilateral instruments impacting on mutual legal assistance practice. For example, apart from the ad hoc MLA multilateral instruments mentioned above, other multilateral conventions concluded over the last years include provisions on mutual legal assistance, such as the UN Financing of Terrorism Convention of 1999, the Council of Europe Convention against Cybercrime of 2001, the UNTOC, and the UN Terrorist Bombing Convention of 1997. In addition, the African Union and CARICOM are currently in the process of negotiating regional conventions on mutual legal assistance in criminal matters. Similar initiatives are also taking place through the Association of Southeast Asian Nations, ASEAN, composed of Brunei Darussalam, Cambodia, Indonesia, Lao People’s Democratic Republic, Malaysia, Philippines, Singapore, and Vietnam, which signed the 2004 Treaty on Mutual Legal Assistance in Criminal Matters.
II.5
New Facilitating Mechanisms

States Parties should consider where possible developing or joining practitioner networks to expedite mutual assistance in practice. A number of international networks such as the European Judicial Network (which has been operational since 1998), for example, are proving invaluable, providing law enforcement agencies and judicial authorities with the ability to identify and communicate swiftly with their counterparts in other Member States Parties. Some States Parties have even promoted a regime of posting liaison magistrates to other States Parties with which they have a regular flow of mutual legal assistance. 

However, these examples are often expensive options to improve the flow of information between State Parties. Many jurisdictions have simply chosen to take legislative, judicial or executive initiatives to strengthen their ability to give, receive and effectively use mutual legal assistance within existing cooperative arrangements, for example SAARC, the South Asian Association for Regional Cooperation, SARPCCO, the Southern African Regional Police Chief Council Organisation and Interpol (with 186 member States Parties). Such approaches are discussed in more detail in Article 48.
III.
CHECKLIST

· Is the State Party a signatory to any MLA agreement on a bilateral or multilateral basis?

· Does the State Party participate in any practitioner network?

· Does the State Party have a designated agency responsible for receipt processing and execution of requests for investigative and operational support from that State Party?
· Does the agency responsible for requests from foreign States Parties have clear guidelines on what triggers investigative support, the level and nature of that support, the timescale for the delivery of the request and resolution of any costs associated with the request?

· Does the State Party have any rules governing such requests where there is no equivalent offence within the jurisdiction and where the request involves one of its nationals or legal persons?

· Does the State Party have guidelines on the compulsory or coercive nature of such requests in such circumstances?

· Does the agency provide procedures to discuss intended requests, how its procedures work, and what timescales it works to, and does it have appropriate investigative resourcing to do so? 
· Does the provision of that investigative support raise any procedural, disclosure or evidential issues both for the obtaining of that information and its use in legal proceedings?

· Does the State Party have an agency to undertake similar investigative support in relation to proceeds of crime and money laundering offences and are there similar guidelines on the basis and execution of such support?

· Does the State Party have provisions in its sentencing guidelines to mitigate length of sentences for prisoners providing witness and other assistance to foreign States Parties in relation to legal proceedings in that foreign State Party?
ARTICLE 47: TRANSFER OF CRIMINAL PROCEEDINGS

States Parties shall consider the possibility of transferring to one another proceedings for the prosecution of an offence established in accordance with this Convention in cases where such transfer is considered to be in the interests of the proper administration of justice, in particular in cases where several jurisdictions are involved, with a view to concentrating the prosecution.
I. 
OVERVIEW
The Article addresses a familiar issue often present in transnational corruption cases - that suspects now operate increasingly over two, sometimes several, international boundaries. In such cases the decision as to where the investigation and subsequently any prosecution should take place is fraught with problems. Considerations as to practicality, efficiency and fairness to both the defendants and the witnesses, although sensible, often only hint at the complexities involved in securing the appropriate venue. The issue of sovereignty is of course central in these situations.
At the normative level, one multilateral convention has been adopted dealing on an ad hoc basis with the transfer of criminal proceedings. Within the framework of the Council of Europe, the 1978 European Convention on the Transfer of Proceedings in Criminal Matters has a simple underlying concept: when a person is suspected of having committed an offence under the law of one State Party, that State Party may request another State Party to take action on its behalf in accordance with the Convention and the latter may take prosecutorial action. In addition, both the 1988 Drug Convention and the UNTOC include specific provisions on the transfer of criminal proceedings (Articles 8 and 21) enabling States Parties to resort to this form of international cooperation where this is in the interests of the proper administration of justice, in particular in cases where several jurisdictions are involved, with a view to concentrating the prosecution venue.

In this sense it is likely to mean that those States Parties that have enacted implementing legislation as parties to the Conventions above may not need major amendments in order to comply with the requirements of Article 47.
The United Nations has sought to promote the development of bilateral and multilateral treaties on this subject by preparing a Model Treaty on the Transfer of Proceedings in Criminal Matters (adopted by General Assembly resolution 45/118). This is only a framework treaty, which has to be adapted to the specific requirements of the two or more States Parties which are negotiating such a treaty. 

II.
CHALLENGES AND SOLUTIONS

II.1
Links to other Articles

Reflecting the general requirements of Article 1, Article 47 follows on from the requirements already established within Article 42 on jurisdiction. It is anticipated that there will be cases in which many States Parties will be called upon to cooperate in the investigation, but a lesser number may be in a position to prosecute the offenders effectively. Article 42 does have a slightly different remit in the sense that there is a requirement that States Parties establish jurisdiction when the offences are committed in their territory or in cases where they cannot extradite a person on grounds of nationality. Article 47 goes further in recognising that there may be competing interests that require States Parties to consult with other interested States Parties in appropriate circumstances in order to avoid, as much as possible, the risk of the duplication of legal proceedings or jurisdictions. 
The spirit of the Convention is, however, very much wider in its remit and not merely restricted to legal assessments of what individual States Parties can prosecute themselves. Increasingly it is about what can be done to assist others in their efforts to prosecute the offence. So although in the future a State Party may be in a position to prosecute the offence of corruption there may well be cases that nonetheless ought to be prosecuted by a foreign authority, taking into account judicial capacity, better security, and the location of witnesses and of evidence. 
II.2
Addressing Current Issues

In considering possible barriers to prosecution in the other jurisdictions that are affected by a transnational corruption offence there is the often sensitive question of immunities which may be conferred on public officials for any acts committed by them whilst holding public office. Article 30(2) requires each State Party to take measures to establish or maintain an appropriate balance between any such immunity or jurisdictional privileges and the need to effectively investigate, prosecute and adjudicate Convention offences. 
Another potential pitfall is the imposition of statutory limitation periods for the prosecution of criminal offences. The Convention requires that the limitation period for commencing proceedings for Convention offences should be a long one and that any such period be extended or suspended in respect of offenders that are evading the administration of justice (see Article 29). The concern with statutory time limits, particularly where they are short, is the potential for a delay between the commission of the offence and its discovery, for or the time limit to be exceeded by defendants who abscond either before or during investigations and prosecutions. 

II.3
Policy Criteria for Decisions on Transfer

Traditionally lawyers involved in cases with an international dimension have been very resourceful in describing the question of jurisdiction and its underlying principles. However, there has always been a great deal of uncertainty once the question turns to determining which is the more practical or effective jurisdiction in which to undertake the criminal prosecution. 
Therefore, the Article invites States Parties to consider the transfer to one another of criminal proceedings when this would be in the interest of the proper administration of justice and in particular in cases where several jurisdictions are involved, with a view to concentrating the prosecution in one jurisdiction. The Convention would undoubtedly encourage States Parties to enter into common arrangements which may allow the transfer of criminal proceedings, for such reasons, and also because a group of States Parties affected by a transnational corruption offence may wish to decide among them which is the most convenient forum for an investigation and trial.
There is little in terms of international guidance to assist the prosecutor and the investigator in this determination even though cases where there is parallel jurisdiction are becoming increasingly commonplace. In transnational corruption, especially, a real potential exists for no one initiating a prosecution (because each believes the other is considering the issue), the ‘wrong’ State Party prosecuting, or for two or more States Parties to each initiate a prosecution with the consequential inadvertent obstruction of one by the other.

Deciding, therefore, where the appropriate jurisdiction to try such cases will be a critical decision, and for which the Convention encourages reconsideration of the traditional criteria which have informed decisions on jurisdiction in order to work on a much more workable set of policy criteria that will deliver the Convention’s objectives, including a serious look at determining the best jurisdiction for the criminal process. States Parties will have to undertake some level of early decision-making on this problem and may wish to ask when and how the issue of jurisdiction should be considered as well as which agency will be responsible for consultation and agreement. Here timing may be relevant: should the decision be made at the start of investigation or should it be after the nature of the case has been shaped and possible admissibility issues have been dealt with?

II.4
Practical Criteria for Decisions on Transfer

To facilitate decisions on transfer, States Parties should therefore formulate a practical set of criteria which may assist in resolving such complex jurisdictional issues. For instance, the types of questions that States Parties should be asking may be as follows:

a)
Where are the most witnesses?
b)
Who has the best/most effective laws?
c)
Who has the best confiscation laws?
d)
Where will there be less delay?

e)
Where are the better security and custody arrangements?
f)
Who can best deal with sensitive disclosure issues?
g)
Cost?
h)
Where did the harm/result take place?
i)
Where was the offender when offending/when captured?
j)
Where is the victim/loser?
k)
What are the wishes of the police, respective judicial/prosecuting authorities and the victim/loser?
l)
Which is the most common language shared among those involved in any trial?
m)
Which State Party has the most flexible court capacity, time and procedures?
n)
Which process would be most amenable to witnesses from different cultures or States Parties? 
o)
Where are the bulk of any potentially-recoverable assets located?
p)
Which State Party has the most developed asset recovery mechanisms?
III.
CHECKLIST
· Has the State Party produced a policy paper on the possibility of, as a consequence of a bilateral or multilateral agreement that State Party hosting criminal proceedings involving defendants, witnesses, from a number of jurisdictions under an offence relating to the Convention which is recognized in all the States Parties concerned?
· Does that policy paper discuss the judicial, operational and sentencing implications of such an approach?
· Does the policy paper address the proceeds of crime implications of such an approach?
· Has the policy paper addressed the judicial aspects of such an approach such as the use of jury trials, the right of appeal and procedural aspects such as use of surveillance material, disclosure and integrity of documentation and expert witnesses?
· Has the State Party developed practical criteria based on the policy paper on how to decide acceptance or transfer of criminal proceedings?
· Has the State party identified and mandated an agency to take lead responsibility for negotiation and decision?
ARTICLE 48: LAW ENFORCEMENT COOPERATION

1.
States Parties shall cooperate closely with one another, consistent with their respective domestic legal and administrative systems, to enhance the effectiveness of law enforcement action to combat the offences covered by this Convention. States Parties shall, in particular, take effective measures:
(a)
To enhance and, where necessary, to establish channels of communication between their competent authorities, agencies and services in order to facilitate the secure and rapid exchange of information concerning all aspects of the offences covered by this Convention, including, if the States Parties concerned deem it appropriate, links with other criminal activities;
(b)
To cooperate with other States Parties in conducting inquiries with respect to offences covered by this Convention concerning:
(i)
The identity, whereabouts and activities of persons suspected of involvement in such offences or the location of other persons concerned;
(ii)
The movement of proceeds of crime or property derived from the commission of such offences;

(iii)
The movement of property, equipment or other instrumentalities used or intended for use in the commission of such offences;
(c)
To provide, where appropriate, necessary items or quantities of substances for analytical or investigative purposes;
(d)
To exchange, where appropriate, information with other States Parties concerning specific means and methods used to commit offences covered by this Convention, including the use of false identities, forged, altered or false documents and other means of concealing activities;
(e)
To facilitate effective coordination between their competent authorities, agencies and services and to promote the exchange of personnel and other experts, including, subject to bilateral agreements or arrangements between the States Parties concerned, the posting of liaison officers;
(f)
To exchange information and coordinate administrative and other measures taken as appropriate for the purpose of early identification of the offences covered by this Convention.
2.
With a view to giving effect to this Convention, States Parties shall consider entering into bilateral or multilateral agreements or arrangements on direct cooperation between their law enforcement agencies and, where such agreements or arrangements already exist, amending them. In the absence of such agreements or arrangements between the States Parties concerned, the States Parties may consider this Convention to be the basis for mutual law enforcement cooperation in respect of the offences covered by this Convention. Whenever appropriate, States Parties shall make full use of agreements or arrangements, including international or regional organizations, to enhance the cooperation between their law enforcement agencies.
3.
States Parties shall endeavour to cooperate within their means to respond to offences covered by this Convention committed through the use of modern technology.
I.
OVERVIEW
The importance of operational law enforcement cooperation, and its undoubted value to the successful investigation of transnational corruption, is reflected in Articles 48-50. Article 48 in particular sets the scene in requiring States Parties to cooperate closely with one another in order to enhance the effectiveness of their law enforcement agencies in their efforts to combat Convention offences. The scope of the Article is to seek the creation of channels of communication and reciprocity to facilitate the secure and rapid exchange of information relating to all aspects of Convention offences including their links with other criminal activities. 
Paragraph 1 of the Article establishes the scope of the obligation to cooperate and sets out the general parameters of the Article. It also attempts to ensure a greater commitment of States Parties to facilitating the secure and rapid exchange of information in relation to Convention offences. The paragraph specifically identifies those activities relating to offences addressed by the Convention that should form the basis of cooperation; it also proceeds to establish a list of factors that will enhance the international law enforcement cooperation.
Paragraph 2 calls upon States Parties to consider entering into bilateral or multilateral agreements or arrangements on direct cooperation between their law enforcement agencies, with a view to giving effect to the Convention. It enables the use of the Convention as the legal basis for such law enforcement cooperation in the absence of specific agreements or arrangements. This should provide the necessary legal justification in cases where the law enforcement agencies are seeking a level of international cooperation. 
Paragraph 3 recognises the increasing use of computer technology to commit many of the offences envisaged by the Convention and calls upon States Parties to endeavour to conduct law enforcement cooperation in order to respond to corruption-related offences committed through the use of modern technology. 
II.
CHALLENGES AND SOLUTIONS

II.1
Issues to be Addressed

International law enforcement cooperation is not without its problems and it is a matter that should be entered into with considerable sensitivity particularly towards the legal, procedural and cultural traditions of the States Parties from which cooperation is sought. For example, some States Parties may have a requirement that their law enforcement or judicial officials interview the witnesses in their own language or that questions be provided to them in advance. Other States Parties may require that their officials are present at all interviews by officials from a requesting State Party. Other States Parties may refuse to send their law enforcement officers to testify in foreign courts. In some cases the over-formalisation of the process may discourage witnesses to be discouraged from cooperating. 

The diversity of law enforcement structures in States Parties may further result in confusion over which foreign law enforcement agency to contact, the duplication of efforts and, in some cases, competition between agencies, thus causing inefficiencies in the use of limited resources. 

The need for operational secrecy in, for example, electronic surveillance and undercover operations, especially when combined with a lack of confidence and trust, may lead to a lack of willingness to share criminal intelligence, both domestically and internationally.

There may even be concerns about the prioritisation and purpose to which any exchange may be put, including the receiving State Party acting unilaterally on information provided, using the information for a purpose other than that intended by the providing State Party, using the information in ways that compromises the basis for cooperation or a joint investigation, using information in a way that alerts suspects in either jurisdiction, or initiating a more formal request on the basis of the information – for, for example, extradition - that may then lead to constitutional problems (for example, a formal request from a State Party that exercises the right to carry out the death sentence in respect of the offences for which cooperation is sought). 

However, even in these circumstances there may still be a route that effective cooperation can overcome. Indeed, the extent of law enforcement cooperation may be broad and not just restricted to exchanges or cooperation on a case/investigation basis. As with other Articles, the Convention is encouraging the widest possible cooperation and facilitating inter-State Party initiatives.

II.2
Areas for Cooperation

States Parties may wish to consider the following areas as potential areas of mutual benefit:
(a) The exchange of strategic and technical information. This should be done within the limits of respective national competencies and in conformity with relevant rules on, for example, confidentiality. The exchanges should be either spontaneous or on request. The information may be on a shared database and may be used to support operational analysis carried out by the various agencies involved. The strategic information may include information on trends in criminality, the operational structures of the criminal organizations and individuals under suspicion, and the strategies, modus operandi and criminal techniques involved. It may also extend to information on the financing of the corrupt behaviour and favoured routes to disperse the proceeds of crime. It will cover the techniques and approaches outlined in Article 50.
(b) Co-operation in the field of intelligence and technical support. Again such cooperation should be done within limits of national competencies with a view to ensuring effective co-ordination of respective national activities, in
particular in the field of threat assessment and risk analysis. This may extend in some circumstances to the sharing of specific technical tools and materials, and in developing trends relating to corruption such as uses of documentation and the format of artificial corporate and personal identities (see also Article 50).
(c) Co-operation in the field of professional training and working groups. The States Parties should co-operate in this field of joint training. A regular opportunity to organize working groups, seminars and workshops should be taken to spread examples of good practice and developing trends and techniques, and to allow networks of anti-corruption law enforcement agencies to develop. Expertise and information should be shared through secondments and staff exchange. States Parties should also ensure that resources are not wasted or efforts duplicated; and that all organisations with a commitment to fight international corruption seek to exploit their comparative advantages most effectively (see Article 60, paragraphs 2-3).
(d) The use of contact points and networks. A system of respective contact points for cooperation between States Parties or on a regional basis is increasingly a means of facilitating a worthwhile and cost effective level of cooperation. Representatives should meet when necessary to establish and drive common strategies, address new trends, and to resolve any number of practical problems that may arise from international corruption. 
 (e)
Participation in joint investigation teams. There are of course many examples of effective law enforcement cooperation between agencies within States Parties, inter-State Party cooperation through, for example, the intelligence-sharing roles of Europol and Interpol, numerous regional instruments that seek to facilitate effective law enforcement cooperation and operational agencies such as OLAF or Europol (see Article 49). 
II.3
Means of Cooperation

What is increasingly clear is that in those investigations where evidence or intelligence lie overseas operational international law enforcement cooperation may represent a significant key. Whenever possible, information or intelligence could initially be sought through inter-State Party law enforcement agency contact, which can be faster, cheaper and more flexible than the more formal route of mutual legal assistance. Such arrangements should, however, be subject to appropriate protocols and safeguards (as noted in Article 47). These could range from the use of local crime liaison officers, where memoranda of understanding or similar protocols have been established, through to more formal and informal regional arrangements. Paragraph 1 (e) even makes reference to the use of liaison officers in terms of exchanging personnel. The use of regional agencies such as Europol or international organizations such as Interpol is also available. 

The development of agency-to-agency cooperation through agreed policies, procedures and safeguards is particularly advisable even where the law enforcement agencies are seeking the exchange of criminal intelligence and information about investigations, in the form of the provision of criminal records, non-intrusive surveillance, the obtaining of voluntarily given evidence, evidence from public records (for example, company registrations, birth and death records, registrations, and the provision of travel movement records) or other publicly available sources. Such policies, procedures and safeguards become more relevant when more sensitive information or cooperation – see Articles 49 and 50 – is involved. 
While operational cooperation is thus an important dimension in delivering the objectives of the Convention, ensuring that it can be requested quickly and is directed to the authority that can provide the assistance, the disadvantage is that the assistance that is obtained in this way without pre-determined policies, procedures and safeguards can often be limited in terms of evidence and admissibility in the requesting State Party court proceedings (see Articles 49 and 50). If of course the assistance requires the exercise of more formal or coercive measures, such as, requiring a witness to disclose confidential information or intrusive measures, such as, search and seizure, then it must be the subject of a formal request under mutual legal assistance provisions (see also Article 46).
III.
CHECKLIST
· Has the State Party, as noted under Articles 36 and 46, designated a specific agency or agencies to deal with all mutual legal assistance requests relating to criminal investigations and does that agency have the authority by itself or in conjunction with other law enforcement agencies to undertake investigative activities on behalf of a foreign State Party in relation to offences under the Convention?
· Does that agency have the authority to share information, take lead responsibility in co-ordination and co-operation arrangements in equivalent agencies in foreign States Parties and undertake such investigation requests as it or the agency designated under Article 46 may agree to within the stated guidelines?
ARTICLE 49: JOINT INVESTIGATIONS

States Parties shall consider concluding bilateral or multilateral agreements or arrangements whereby, in relation to matters that are the subject of investigations, prosecutions or judicial proceedings in one or more States, the competent authorities concerned may establish joint investigative bodies. In the absence of such agreements or arrangements, joint investigations may be undertaken by agreement on a case-by-case basis. The States Parties involved shall ensure that the sovereignty of the State Party in whose territory such investigation is to take place is fully respected.
I.
OVERVIEW
The Article is non-mandatory but takes further the cooperative arrangements required by Article 48 and promotes closer working relations between States Parties. The Article encourages States Parties to consider entering into arrangements that allow for the use of joint investigative bodies, where a number of States Parties may have jurisdiction over the offences involved. Article 49 builds upon the identical provision contained within the United Nations Convention against Transnational Organized Crime (Article 19). Although there is no requirement to use this method of working when conducting investigations there may be advantages in doing so.
The second part of the Article widens its scope by providing a legal authority to the concept of creating joint investigations on a case by case basis, even where none of the agreements or arrangements mentioned in the first part of the Article exists. This enhanced scope is evidently intended to capitalise upon the fact that in many jurisdictions there already exist legislative provisions that permit for the creation of such investigations and bodies. 
II.
CHALLENGES AND SOLUTIONS
II.1
Operational Issues

Joint investigations, involving joint teams, have been a feature of international co-operation for many years in cross-border crime, particularly in relation to organised crime. However, this practice appears to have developed almost on an ad hoc basis and often established purely on the basis of understandings between different jurisdictions. Any such operation will have issues concerning health and safety, the legal standing and powers of officials operating in another jurisdiction, the admissibility of evidence in a State Party obtained in that jurisdiction by an official from another State Party, the giving of evidence in court by officials from another jurisdiction, and the sharing of information between State Parties before and during an investigation. 

These arrangements have worked well and such issues are relatively easily surmountable, especially with the use of investigative planning approaches that recognise and address them in advance but, increasingly, in combating international crime and in particular transnational corruption, there is a need for clarity and consistency in the way investigations are conducted and information is exchanged. This would undoubtedly assist in ensuring, for example, that evidence is admissible in the courts, that the rights and duties of foreign members of teams are secured and not in doubt and, of course, that the sovereignty of the State in whose territory such investigation is to take place is fully respected.
II.2
Developing a Framework 

Until recently there has been little by way of an internationally agreed framework for establishing and operating joint investigations and the teams required to undertake the work. For these and similar reasons, the Member States of the EU put such provisions in place when in July 2002 the European Council adopted the Framework Decision on Joint Investigation Teams. This decision gave support to the implementation of Articles 13, 15 and 16 of the EU Convention on Mutual Assistance in Criminal Matters (Article 13 describes setting up and operating a joint investigative team and Articles 15 and 16 concern the criminal and civil liability of those involved).
There are similar provisions on joint investigation teams in Articles 20, 21 and 22 of the Second Additional Protocol to the Council of Europe Convention on Mutual Assistance in Criminal Matters, and Articles 3, 19 and 24 of the Naples II Convention on Mutual Assistance and Co-Operation between Customs Administrations of the Member States. 
The EU approach to joint investigations centres upon a requirement that the joint teams will be set up primarily for Member State investigations into serious criminal offences which require difficult and demanding investigations and have links across other jurisdictions. It also requires that a number of Member States are conducting investigations into criminal offences in which the circumstances of the case necessitate co-ordinated and concerted action in the Member States involved. This is expanded upon in the Explanatory Report for the 2000 EU Convention on Mutual Assistance in Criminal Matters which explains that the provisions on joint investigation teams are not intended to exclude the possibility that there may be a need for a joint investigation team for the purposes of a criminal investigation into cross-border phenomena not involving serious crime.
The EU Framework Decision on joint investigation teams serves as a useful guide to the sorts of practical and procedural issues that should be considered for those States Parties wishing to consider the use of joint investigations. 
It was always anticipated by the EU Member States that prosecutors would be consulted by the police at a very early stage in the investigative process and be responsible for providing advice on a wide range of issues such as jurisdiction, disclosure and liaison with other European counterparts. Indeed the Team Leaders of the participating States Parties are likely, in all probability, to be prosecutors or magistrates. 

II.3
Planning for Joint Operations

In planning joint investigations, and identifying those issues to be addressed prior to undertaking any work, the types of central issues to be considered may include the following:
· the criteria for deciding on a joint investigation, with priority being given to a strong and clearly defined case of serious transnational corruption. The issue here is to ensure that such investigations are handled in a proportionate manner given the inevitable potential for engaging with the suspect’s human rights. 
· the criteria for choosing the location of a joint investigation (near the border; near the main suspects, etc.)
· the use of a coordination body to steer the investigation if it is spread over a number of different jurisdictions as poorly coordinated preparation could damage the long-term development of a joint investigation.
· the designation of a lead investigator to direct and monitor the investigation. 
· agreements on the collective aims and outcomes of joint working, the intended contribution of each participating agency, and the relationships between each participating agency and other agencies from the same State Party.
· addressing any cultural differences between jurisdictions.
· where a joint team is envisaged, regard should be given to the pre-conditions of the investigation as the host State Party should be responsible for organising the infrastructure of the team. 
· the liability of officers from a foreign agency who work under the auspices of a joint investigation should also be carefully considered. There may also be issues that arise about the level of control exerted by judges or investigators.
· financing and resourcing of joint investigations should be carefully considered. As regards the costs directly to be charged to the participating States Parties, these States Parties should sign some form of agreement. For each State Party it should be established whether the costs are directly charged to the agency allocating the staff, or whether there will be some form of national or international financing.
· determining the large number of legal rules, regulations and procedures about legal status and practical matters to be reviewed in terms of inhibiting or facilitating aspects of the investigation, including pooling, storage and sharing information, confidentiality of the activities, the integrity and admissibility of evidence, disclosure issues ( a particular concern in the common law jurisdictions), implications of the use of covert operations, appropriate charges and the issue of retention of traffic data for law enforcement purposes. 
· in the developing States Parties the use of joint investigation teams would enable those States Parties and their law enforcement agencies to build up their own capacity and a level of experience. 
It is wise to remember that broad and elaborate, and sometimes revolutionary, agreements can be made at political levels, as happened in the EU with EU Framework Decision. However the execution of such agreements or instrument is often limited by national legislation. Article 49 is intended to provide a legal regime which may overcome such problems.
III.
CHECKLIST
· Under the provisions of Articles 36, 46 and 48, does the State Party allow joint investigations or joint investigative task forces to deal with multi-jurisdictional cases?
· Are there any operational issues?
· Are there any evidential, prosecutorial and judicial issues?
· Do such arrangements include issues relating to likely legal proceedings as discussed under Article 48?
· Has the State Party produced an analysis on the advantages and constraints of such an approach?
ARTICLE 50: SPECIAL INVESTIGATIVE TECHNIQUES
1.
In order to combat corruption effectively, each State Party shall, to the extent permitted by the basic principles of its domestic legal system and in accordance with the conditions prescribed by its domestic law, take such measures as may be necessary, within its means, to allow for the appropriate use by its competent authorities of controlled delivery and, where it deems appropriate, other special investigative techniques, such as electronic or other forms of surveillance and undercover operations, within its territory, and to allow for the admissibility in court of evidence derived therefrom.
2.
For the purpose of investigating the offences covered by this Convention, States Parties are encouraged to conclude, when necessary, appropriate bilateral or multilateral agreements or arrangements for using such special investigative techniques in the context of cooperation at the international level. Such agreements or arrangements shall be concluded and implemented in full compliance with the principle of sovereign equality of States and shall be carried out strictly in accordance with the terms of those agreements or arrangements.

3.
In the absence of an agreement or arrangement as set forth in paragraph 2 of this article, decisions to use such special investigative techniques at the international level shall be made on a case-by-case basis and may, when necessary, take into consideration financial arrangements and understandings with respect to the exercise of jurisdiction by the States Parties concerned.
4.
Decisions to use controlled delivery at the international level may, with the consent of the States Parties concerned, include methods such as intercepting and allowing the goods or funds to continue intact or be removed or replaced in whole or in part.
I.
OVERVIEW
States Parties are required to consider the authorisation of specific investigative approaches for the investigation of corruption. 
The deployment of undercover techniques in the struggle against what is increasingly a sophisticated and transnational offence such as corruption means that the Article, in conjunction with the other legal cooperation Articles, should provide States Parties with an effective and formidable instrument. As a result, it comes as no surprise to learn that paragraph 1 advocates in fairly strong language the use of electronic surveillance and undercover operations on the understanding that such techniques may represent an effective way for law enforcement agencies to break into the organized structure of some of the criminal networks envisaged by the Convention. However, the deployment of such techniques must always be done to the extent permitted by the basic principles of domestic legal systems and in accordance with the conditions prescribed by domestic laws. 

The test in paragraph 1 emphasises the main human rights instruments and human rights jurisprudence to require governments and their law enforcement agencies observe the basic principles of its own law and to ensure that any such intrusive measures, whether human or electronic, obey the fairly well established parameters of legality, necessity and proportionality (for example, see the European Convention on Human Rights and Fundamental Freedoms 1950, the African Charter on Human and Peoples' Rights 1986 and the American Convention on Human Rights 1978). In this sense law enforcement agencies will need to strike a balance between effectively investigating a difficult offence and preserving the human rights of suspects. Of particular importance is the need to ensure that, whatever results come out of the use of special investigative techniques, they are focussed on and achieve the primary objectives, such as collecting information not obtainable by other means and ensure that that information in whole or in part is admissible in a court of law.
Clearly more complex cases of corruption may require the use of such techniques outside domestic jurisdictions and in the spirit of international cooperation as envisaged by Articles 43-49. This is, however, a difficult area in both legal, evidential and operational terms – hence the Article’s emphasis on full compliance with the principle of sovereign equality of States and …carried out strictly in accordance with the terms of those agreements or arrangements - although is clear from the overall tenor of the Article that everything should be done by States Parties to ensure that such cooperation takes place, even if this requires some level of legislative, procedural or evidential change.
Paragraph 3 provides a pragmatic approach to the problems that many States Parties may face in promoting the use of special investigative techniques on a case by case basis in circumstances where the explicit legal authority through a bilateral or international agreement does not exist. The difficulty in this approach is that the deployment of such special investigative techniques may be the subject of fairly strict deployment and authorization terms that may not be easily overcome particularly when the request is being made in the context of international cooperation or where the evidence is to be presented in another jurisdiction. However, Paragraph 3 clearly envisages that the mere citation of this basis within a UN Convention Article may in itself provide sufficient legal basis. 
Paragraph 4 deals with the practical issues and arrangements for the use of controlled deliveries and the realization that the methods and tactics used are likely to be affected by different States Parties’ evidential and other laws that relate to knowingly participating in or allowing the movement, substitution or alteration of illicit goods and funds for investigative purposes, to their benefit or that of another State Party.
II.
CHALLENGES AND SOLUTIONS
The Article is a recognition that as criminals become more sophisticated in their methods, so the methods of detecting and investigating crime must become more sophisticated. In recent years there has been a significant shift in the nature of investigations with a greater emphasis on intelligence driven, proactive investigations. 

In addition, the technological means whereby investigators can gather information covertly have also advanced rapidly. However, States Parties should appreciate that the expanded use of special investigative techniques has to be carefully assessed in the light of the likely impact of such deployments upon the human rights of individuals and on the evidential requirements of any subsequent legal proceedings. 
II.1
Safeguards
The deployment of these types of techniques are likely to require States Parties to undertake serious consideration about the types of legal and policy implications that are likely to result. As already mentioned there are likely to be implications for the suspects and therefore a careful requirement that all appropriate and proportionate checks and balances are in place to secure compliance with suspects’ human rights. Careful thought should also be given as to whether oversight of the use of special investigative techniques shall lie with the judiciary or the executive. 
II.2 
Resources/Technological competence
One issue may be the professionalism of the law enforcement agencies involved and what level of training they may require. What resources are available, and what are the technical capabilities of those involved? Even where technically able staff have been trained there is often a problem in retaining those individuals. In seeking this level of sophisticated international co-operation, it may be appropriate for trained law enforcement agents from overseas to work in other States Parties with a view to improving capacity and also ensuring evidential admissibility.
II.3 
Admissibility of evidence
There are also likely to be some very detailed considerations about the legality of the use and extent of the deployment of special investigative techniques and the subsequent admissibility of the results. This will be particularly an issue where the international cooperation is likely to involve a joint operation and therefore the sharing of intelligence, information, resources, and obviously difficult issues about the admissibility of evidence secured through the techniques are likely to require careful handling. In some jurisdictions the use of special investigative techniques may present problems in the sense that the judges do not understand the process and the technology involved. This may be resolved through appropriate training and even the use of specialist judges. It may also be addressed through the wider reforms to facilitate transfer of or sharing of investigations and judicial proceedings discussed in this Chapter.
II.4
Techniques
There are a number of other special investigative techniques that States Parties may wish to consider, but II.4.1 - II.4.7 summarise a number of widely-used techniques. It is also important to ensure the integrity of the evidence obtained through such techniques when used before the courts of States Parties.
II.4.1 
Technical surveillance – telephone intercept, bugging
Also known as intrusive electronic surveillance, this is a formidable tool in the armoury of the investigator. However, given that such devices are generally intended to capture the conversations of individuals – some of whom may not be involved in the investigation - then considerable care should be taken to ensure that there are requisite safeguards in place to authorize and direct its use. Electronic surveillance is likely to extend to the use of listening devices, phone or email intercept, and the use of tracking devices.
II.4.2 
Physical surveillance and observation
This is likely to be less intrusive than technical surveillance and extend to placing the suspect under physical surveillance, following or filming the suspect. However, it may also extend to monitoring bank accounts or even sophisticated methods of monitoring transactions.
II.4.3 
Undercover operations and the use of sting operations
The use of undercover operations, which may or may not extend to the use of a ‘sting operation’, are extremely valuable in cases where it is very difficult to gain access by conventional means to a corrupt conspiracy. The aim of such operations is to engage in contact with the corrupt parties, so that the undercover operatives can witness and expose the corrupt practices. The evidence of an ‘insider’, for example an undercover police officer or even a co-conspirator, is likely to be critical to a successful prosecution. Furthermore, the effect of such conclusive evidence often brings offers of cooperation and pleas of guilt from defendants, thereby eliminating the need for long and expensive trial processes (see also Article 37).

Undercover operations may range from the routine, such as the undercover officer offering bribes to traffic police or low-level officials, through to much more complex and long term plans which are more sophisticated in both the use of special investigative techniques and the creativity of the investigation itself (such as ‘creating’ a working import/export business or restaurant). However, there are likely to be real issues for some States Parties in the use of such operations which may range from problems around the legality of the use of undercover officers and sting operations, particularly associated with concerns about entrapment, concerns about officers using a criminal act (such as offering a bribe), and concerns about resources, longevity and the cost of such operations.

II.4.5
Informants

Many States Parties use or recruit informants inside public institutions as sources of information. These are not law enforcement officers but public officials. As sources of information and intelligence within offices not amenable to undercover work or surveillance they can be effective. On the other hand, their use may raise issues about payment, about information dissemination, about safety, about informant-handler relations, about length of use and, if the information leads to a court case, their availability as witnesses.
II.4.6 
Integrity Testing
Integrity testing is an instrument that enhances both the prevention and prosecution of corruption and has proved to be an extremely effective and efficient deterrent to corruption. Integrity testing is usually utilised in circumstances where intelligence exists to suggest that an individual or a number of individuals, usually public officials, are corrupt.
A scenario is created in which, for example, a public civil servant is placed in a typical everyday situation where he or she has the opportunity to use personal discretion in deciding whether or not to engage in criminal or other inappropriate behaviour. The employee may be offered the opportunity to take a bribe by an undercover officer or be presented with an opportunity to solicit a bribe through, for example, a misuse of office offence (see Article 19). However, such testing can not be simply used on an indiscriminate basis but must be based on some level of intelligence to suggest that the employee may be corrupt (and because of which there are restrictions intended to prevent ‘entrapment’ in some States Parties, with undercover agents being permitted to create opportunities for a suspect to solicit or commit an offence but not allowed to offer any actual encouragement to do so, nor to do so on a repeated basis to ‘force’ a result). 
Nevertheless, despite the level of judicial concern about the use of such tactics integrity tests can provide an effective investigative tool as well as a deterrent in the fight against corruption, particularly when officials are already alert to other forms of investigative techniques.
II.4.7
Financial Transaction Monitoring

While Article XX discusses in more detail financial transaction reporting, the movement of illicit funds through financial institutions, and the level of reporting to States Parties’ FIUs, provide investigators not only with information about the movement of the funds, but also the relationships of those involved, or who may be involved, which is of relevance to a number of offences in Chapter III. For the purposes of this Article, States Parties should ensure that one aspect of the financial transaction reporting regime allows, subject to appropriate controls, authority and supervision, for account activity monitoring by investigators to track the location, movement and dispersal of the financial benefits of corruption. 

II.5
Relevant Conventions
It is hoped that many States Parties will already have the mechanisms envisaged by Article 50 in place, particularly in relation to offences such as trafficking in drugs or organised crime, given that they are likely to be parties to Conventions such as the United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988 (see Article 11 on controlled delivery) and the United Nations Convention against Transnational Organised Crime (see Article 20). However, ultimately the decisions on whether to use these techniques will be shaped by the domestic laws, discretion and resources of the State Party concerned.

III.
CHECKLIST
· Does the State Party’s specialist authority and equivalent authorities have the power to undertake human and technical forms of surveillance?
· Are there clear guidelines on the use of both?
· Does authority have to be sought at appropriate senior management level in the authority to undertake surveillance, are formal records and logs made and retained, is due attention given to the privacy of those not the subject of criminal investigation the safety of those involved in providing human intelligence?
· Is information from different types of surveillance admissible in court?
· Can human or technical surveillance be undertaken on behalf of or in conjunction with another foreign State Party?
� The OECD Convention takes a multi-disciplinary approach to combating the supply side of the bribery of foreign public officials by mandating the establishment of the offence of bribing a foreign public official and related obligations on the liability of legal persons, sanctions, jurisdiction, enforcement, statute of limitations, money laundering, accounting, mutual legal assistance and extradition. There are 39 Parties to the OECD Convention including seven non-OECD countries (Argentina, Brazil, Bulgaria, Chile, Estonia, Slovenia and South Africa).


� Judicial proceedings are separate from investigations and prosecutions and connote a different type of proceeding. Since it is not defined in the Convention, States Parties have discretion in determining the extent to which they will provide assistance for such proceedings, but assistance should at least be available with respect to portions of the criminal process that in some States Parties may not be part of the actual trial, such as pretrial proceedings, sentencing proceedings and bail proceedings.
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