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ARTICLE 51: GENERAL
The return of assets pursuant to this chapter is a fundamental principle of this Convention, and States Parties shall afford one another the widest measure of cooperation and assistance in this regard

I. THE RETURN OF ASSETS AS A FUNDAMENTAL PRINCIPLE 

The recovery of assets is one of the core objectives of the Convention (Article 1(b)). Article 51 further establishes the return of the assets as a “fundamental principle” of the Convention, the significance of which lies in the fact that this term is only used in connection with the return of proceeds. 

The chapter specifies how cooperation and assistance will be provided, how proceeds of corruption are to be returned to a requesting State Party, and how the interests of other victims or legitimate owners are to be considered. In spite of the fact that an interpretative note to the Convention indicating that the expression ‘fundamental principle’ would not have legal consequences on the other provisions of Chapter V of the Convention (A/58/422/Add1, para. 48), Article 51 is a statement of intent indicating that any doubt concerning the interpretation of provisions related to asset recovery should be resolved in favour of recovery as a core international cooperation objective of the Convention. It is not meant to have legal consequences on the other provisions of Chapter V of the Convention. 
Chapter V on asset recovery must be read in conjunction with a number of anti-corruption provisions contained in Chapters II to IV of the Convention, particularly Article 14 on the prevention of money-laundering, Article 30(1) on sanctions, Article 31 on the establishment of a regime for domestic freezing and confiscation of the proceeds of corruption as a pre-requisite for international cooperation and the return of assets, Article 39 on cooperation between national authorities and the private sector and Articles 43 and 46 on international cooperation and mutual legal assistance. Article 52 also has significance insofar as it mandates States Parties to require financial institutions to take reasonable steps to determine the identity of the beneficial owners of funds deposited into high-value accounts and to conduct enhanced scrutiny of accounts sought or maintained by or on behalf of individuals who are, or have been, entrusted with prominent public functions and their family members and close associates. 

II.
CHALLENGES IN PREVENTING AND COMBATTING THE TRANSFER OF ASSETS OF ILLICIT ORIGIN AND RETURNING SUCH ASSETS TO THE COUNTRY OF ORIGIN 

The principle of returning confiscated proceeds of corruption is a significant departure from previous conventions, such as the Convention against Transnational Organized Crime. . It breaks new ground and reflects the principle that States Parties should recognize the claims of other States Parties as legitimate owners that confiscated assets should be returned to the State Party from which the assets originated or that suffered injury from an offence designated by the Convention. When confiscating diverted proceeds of corruption, States Parties should enact specific provisions allowing their courts to return the proceeds to the victim State Party, in the cases and circumstances required by Article 57. Here it is important to avoid conflicts with existing practices which apply when dealing with the proceeds of other crimes where the principle of returning assets to the victim State Party may not apply (as in the case of illicit drugs or organized crime). 

Article 57 requires the return to a requesting State Party of property confiscated in relation to any offence under the Convention on the basis of final judgment in the requesting State Party. However, this condition can be waived by the requested State Party. It also requires the return of confiscated property to a requested State Party in cases of other offences (including money laundering) covered by the Convention when confiscation was properly executed on the basis of a final judgment – which may be waived – and upon reasonable establishment of prior ownership by the requesting State Party or recognition of damage by the requested State Party. 
The process of recovering stolen assets is an immense challenge and is particularly time-consuming and costly. States Parties will need, for example, to prepare detailed information that demonstrate that the assets are, irrespective of their current form, the result of an offence established in accordance with the Convention. This will be exacerbated for lesser developing countries. These are more likely to encounter obstacles to initiating, and responding to, requests for legal assistance and asset recovery because of their limited legal, investigative and judicial capacity and inadequate financial resources.
Asset recovery offers two main avenues: (a) through mutual legal assistance with a requested State Party enforcing a foreign confiscation order or initiating a proceeding to confiscate proceeds at foreign request (Article 54), or (b) through direct recovery by a State Party initiating proceedings or participating in proceedings in another State Party (Article 53).
III.
WIDEST MEASURE OF COOPERATION AND ASSISTANCE IN ASSET RECOVERY

Article 51 should be read in the light of Article 1(b) on the purpose of the Convention - ‘to promote, facilitate and support international cooperation and technical assistance in the prevention of and fight against corruption, including in asset recovery’. Article 51 complements Article 43 which obligates States Parties to extend the widest possible cooperation to each other in the investigation and prosecution of offenses defined in the Convention. Thus, the Convention requires that, when requested, States Parties must take measures to identify, trace and freeze or seize proceeds of crime, property, equipment or other instruments.
In requiring States Parties to afford one another the widest measure of cooperation and assistance, the Convention is calling States Parties to assure both a proactive and cooperative approach. This reflects the ongoing focus of organizations such as FATF and the OECD Working Group on Bribery and continuing work to improve the responsiveness of those States Parties which are currently not fully cooperating in mutual legal assistance requests. Together the measures will encourage such countries to now do so which will have practical consequences for the implementation of this Article and for each other. 
In June 2003, as part of the revision of its 40 Recommendations on Money Laundering, FATF added corruption and bribery as necessary predicate offenses for anti-money laundering regimes (Recommendation 1). Under these Recommendations, States Parties should make provisional measures and confiscation available in corruption and bribery money laundering cases (Recommendation 3), and provide international cooperation, both formal and informal, with respect to such matters.
This Chapter, however, goes beyond reactive assistance to proposing that States Parties have measures in place that permit spontaneous cooperation as suggested by Article 56. Article 51 is significant insofar as mutual legal assistance now extends to the recovery of assets. This may include a more flexible approach to identifying and tracing the proceeds, particularly where the co-mingling of illegal and legal funds and the use of multiple jurisdictions may point in a particular direction but where all the sequential evidential steps may not be in place. Thus, while not encouraging acquiescence to generalized inquiries based on limited or no evidence (often termed ‘fishing expeditions’), States Parties implementing Article 51 might, where probable grounds exist to verify ownership, want to review their case law and rules on which denying mutual legal assistance had previously been based. 
In the area of international cooperation for the purposes of confiscation, States Parties willing to recover assets from corruption in a proactive and regular fashion may be advised to create or mandate public specialized units or agencies to recover proceeds of different crimes, including corruption. Giving the complexity and diversity of legal issues involved in asset recovery, having a specialist unit with trained personnel has a number of benefits. These include ensuring that States Parties are effective in the domestic context, and have the capacity to coordinate other agencies domestically while interacting with equivalent agencies internationally. With a role to secure legal standing and pursue State Party interests before foreign courts, such a body may be of significant help for an asset recovery policy. The body may be empowered with the authority for representing the State Party in asset recovery claims, including a claim of prior ownership, the establishment of damages, a claim of compensation or as a third party in a confiscation procedure conducted after a criminal conviction. Whether a State Party may wish to use one of the bodies proposed by the Convention - through Article 58 in terms of an FIU or the specialist law enforcement investigative agency under Article 36 or establish a separate body - will require specific consideration. Some States Parties may want to combine functions, although is not the only option where such a response may take away from core FIU functions, or consider the added-value of a specialist body focused on confiscation and forfeiture with dedicated powers, including initiating prosecutions. 
In the absence of dual criminality, States parties are required to provide assistance that involves non-coercive measures. Although under the Convention assistance that involves coercive measures may be declined on the basis of the absence of dual criminality, States Parties are encouraged to consider measures that enable it to provide the widest range of assistance in the absence of dual criminality.

A challenge to asset recovery is the lack of cooperation between States Parties because of a lack of experience with other States Parties and questions regarding the manner in which the rule of law might be applied within such States Parties. The joint UNODC-WBG StAR (Stolen Asset Recovery Initiative) action plan seeks to enhance cooperation between States Parties with differing levels of capacity on asset recovery. 
III. 
CHECKLIST

· Does the State Party have money laundering legislation?

· Does the State Party have proceeds of crime legislation?

· Has the State Party covered the offences in the Convention to the greatest extent possible?

· Does the State Party’s money laundering legislation cover all the offences in the Convention as predicate offences for the purpose of money laundering to the greatest extent possible?

· Does the State Party have designated agencies responsible for the implementation of the legislation?

· Are States Parties proactive in monitoring for diverted funds and does the relevant agency have the authority to contact victim States Parties to address concerns about the source and ownership of such funds if it is considered appropriate to do so?

· Has the State Party reviewed its mutual legal assistance procedures to ensure that they work effectively to facilitate international cooperation in relation to the Convention?

· Does the State Party under its mutual legal assistance arrangements as noted in Article 46 have clear guidance on the information and evidence necessary for presentation to its courts?

· Does the State Party under its mutual legal assistance arrangement allow for foreign States Parties’ agencies to present evidence in relation to the proceeds of crime in their courts with a view to recovery?

· If not, does the State Party have the appropriate means to take over such requests on behalf of foreign States Parties?

· Does the State Party’s agency responsible for proceeds of crime have the legislative responsibility to trace, identify, restrain and freeze assets belonging to individuals and legal persons of foreign States Parties or those foreign States Parties themselves, pending legal proceedings?

ARTICLE 52: PREVENTION AND DETECTION OF TRANSFERS OF PROCEEDS OF CRIME

1. Without prejudice to Article 14 of this Convention, each State Party shall take such measures as may be necessary, in accordance with its domestic law, to require financial institutions within its jurisdiction to verify the identity of customers, to take reasonable steps to determine the identity of beneficial owners of funds deposited into highly valued accounts and to conduct enhanced scrutiny of accounts sought or maintained by or on behalf of individuals who are, or have been, entrusted with prominent public functions and their family members and close associates. Such enhanced scrutiny shall be reasonably designed to detect suspicious transactions for the purpose of reporting to competent authorities and may not be so construed as to discourage or prohibit financial institutions from doing business with any legitimate customer. 

2. In order to facilitate implementation of the measures provided for in Paragraph 1 of this Article, each State Party, in accordance with its domestic law and inspired by relevant initiatives of regional, interregional and multilateral organizations against money laundering, shall: 

(a) Issue advisories regarding the types of natural or legal persons to whose accounts financial institutions within its jurisdiction will be expected to apply enhanced scrutiny, the types of accounts and transactions to which to pay particular attention and appropriate account-opening, maintenance and record-keeping measures to take concerning such accounts; and, 

(b) Where appropriate, notify financial institutions within its jurisdiction, at the request of another State Party or on its own initiative, of the identity of particular natural or legal persons to whose accounts such institutions will be expected to apply enhanced scrutiny, in addition to those whom the financial institutions may otherwise identify. 

3. In the context of Paragraph 2 (a) of this Article, each State Party shall implement measures to ensure that its financial institutions maintain adequate records, over an appropriate period of time, of accounts and transactions involving the persons mentioned in Paragraph 1 of this Article, which should, as a minimum, contain information relating to the identity of the customer as well as, as far as possible, of the beneficial owner.

4. With the aim of preventing and detecting transfers of the proceeds of offences established in accordance with this Convention, each State Party shall implement appropriate and effective measures to prevent, with the help of its regulatory and oversight bodies, the establishment of banks that have no physical presence and that are not affiliated with a regulated financial group. Moreover, States Parties may consider requiring their financial institutions to refuse to enter into or continue a correspondent banking relationship with such institutions and to guard against establishing relations with foreign financial institutions that permit their accounts to be used by banks that have no physical presence and that are not affiliated with a regulated financial group. 

5. Each State Party shall consider establishing, in accordance with its domestic law, effective financial disclosure systems for appropriate public officials and shall provide for appropriate sanctions for non-compliance. Each State Party shall also consider taking such measures as may be necessary to permit its competent authorities to share that information with the competent authorities in other States Parties when necessary to investigate, claim and recover proceeds of offences established in accordance with this Convention.

6. Each State Party shall consider taking such measures as may be necessary, in accordance with its domestic law, to require appropriate public officials having an interest in or signature or other authority over a financial account in a foreign country to report that relationship to appropriate authorities and to maintain appropriate records related to such accounts. Such measures shall also provide for appropriate sanctions for non-compliance.

I. 
OVERVIEW

Article 52 requires procedures and practices to enhance the prevention and detection of the movement of proceeds of corruption both in the country of origin and the country of destination, and between the two. As such, the Article is aligned with the recommendations of the European Union’s Third Money Laundering Directive (2005/60/EC) and the guidance issued by the Basel Committee on Banking Supervision. It also reflects, to some extent, the FATF 40 Recommendations. 

While Article 14 establishes the basic operational principles of an anti–money laundering prevention system, Article 52 requires States Parties take such measures as may be necessary in accordance with domestic law to require their financial institutions to undertake a range of actions. They must verify the identity of their customers, maintain adequate records and accounting systems, take reasonable steps to determine the beneficial owner of highly valued accounts and conduct enhanced scrutiny of accounts maintained by so-called politically exposed persons. These are often termed PEPs are defined in Article 1(b) as individuals who are, or have been, entrusted with prominent public functions and their family members and close associates. Additionally, Article 52 recommends avoiding correspondent relationships with shell banks to discourage their use for the transfer, diversion or conversion of illicitly-obtained funds.

In implementing these requirements, States Parties shall, in accordance with their domestic law and inspired by relevant initiatives of regional, interregional and multilateral organizations against money laundering, issue advisories to financial institutions on how to carry out these obligations. Advisories are normally formal and binding in terms of guidance, although the detail of implementation may be the responsibility of the advised institution, and may be issued by banking or financial services regulators, government finance ministries, FIUs or other designated agencies. States Parties may want first to decide the competent authority to issue such advisories. Given the fact that the laundering methods are constantly evolving, advisories may be issued in a very dynamic way, based on identified patterns constructed from suspicious transaction reports as well as from the opinion of the gatekeepers. That taken into account, and reflecting the recommendations of the Convention, the agency charged with responsibility for money laundering and/or the regulation of financial services (which may or not involve the FIU) should issue the advisories which should address a range of themes regarding the three mandatory requirements of paragraph 1, as well as the requirements of paragraphs 2(b) and 3. 

The Article requires financial institutions to maintain higher scrutiny concerning the position of their clients, especially those holding public office and those connected to those holding public office, and by complementing the requirements of Article 8 in requiring the establishment of financial disclosure systems for appropriate public officials, including ownership of foreign accounts. Ideally, Article 52 will prevent the proceeds of corruption from leaving the State Party of origin or at least will report the transaction to the appropriate authorities. When the institutions of the State Party of origin are not able to prevent the transfer, institutions of the receiving State Party will be able either to refuse it or to report it to the appropriate authorities. 
II. 
PRACTICAL CHALLENGES AND SOLUTIONS

II.1
 Verification of Customer Identity

The first requirement of the relevant institutions - verifying the identity of their customers - goes further than a mere formal identification principle. It is not infrequent that ‘Know Your Customer’ (KYC) rules only require obtaining a copy of a customer’s national identity card or other formal identity document. However in relation to the use of fake documentation in the establishment of a client relationship with financial institutions, Paragraph 1 not only requires that financial institutions ‘identify’ their clients but also ‘verify’ the identity provided; in other words, financial institutions should have in place due diligence procedures that parallel and independently check the quality, source and veracity the information provided under KYC procedures.  Different identification procedures will be required for addressing different types of customers. 
When dealing with face-to-face relationships with an individual, examining and making a photocopy of one or two official identification documents with a photograph (passport, identity card, driver’s license or some similar document) will suffice so long as the institution takes reasonable steps to verify the authenticity of the documentation. In case of non–face-to-face individuals (via correspondence, affinity or internet applications and activities) financial institutions may verify the identity of the potential account-holder by obtaining a certified copy of an official identification document—usually provided by a public notary or another financial institution—as well as a confirmation of the address indicated. This may be achieved through an exchange of correspondence or database access using in-house, third-party or independent means of verification. 

In the case of legal entities, both domestic or based abroad, financial institutions may be required to verify their ‘identity’ either by obtaining an updated copy of the documents of incorporation in the companies’ registry or, when they are publicly listed in official publications or web sites, by checking and getting copies of the data of incorporation from public registries, official bulletins or gazettes. 

As these procedures might take some time, so in order not to obstruct business relationships, States Parties should consider if financial institutions may be permitted to open accounts on a provisional basis while the procedure is being completed. However, all the necessary documents and verifications must be completed before providing references or letters of comfort or any other documentation that provides the provisional accountholder with confirmation of their status and implies that KYC procedures have been satisfactorily completed. Financial institutions should also consider ‘managing’ the use of any such account in terms of the size, value and frequency of transactions, or transfers to and from foreign jurisdictions. In addition, the procedure may also establish the termination of the relationship if the procedure is not completed before a stipulated deadline. 

II.2 
Identification of Beneficial Owners of High-Value Accounts

The second requirement—taking reasonable steps to determine the beneficial owner of funds deposited in highly valued accounts—aims at impeding the use of third persons holding the proceeds of crime on behalf of individuals engaged in corrupt activities or other criminal activities covered by the Convention. It requires the establishment of specific procedures, applicable whenever there is any doubt as to whether the account-holder is himself the beneficial owner. There are four main elements of such procedures.

First, in implementing Article 52(1), States Parties may consider prohibiting financial institutions from accepting a corporate vehicle or a legal entity whose identity cannot be established as a beneficial owner. 

Second, States Parties will specify those – individuals or entities – whose accounts and transactions should be subject to enhanced scrutiny. Thus States Parties issuing regulations on this matter may consider applying this requirement not only to bank accounts but also to, for example, securities accounts, management agreements for deposits made by third parties, transactions with currencies or precious metals, and other transactions of risk. Here special attention should be paid to four areas: financial products, offshore vehicles, discretionary trusts and professional persons. 

Financial products which may require attention are those where, by their nature, the client does not coincide with the beneficial owner, such as joint accounts, investment companies and other collective investments. In these cases, holders of such products may be required to provide financial institutions with, and periodically update, a full list of beneficial owners with all the information required for clients. 

The term “offshore company” is usually applied to institutions, entities, foundations, trusts, or other vehicles that are registered in a country (often a tax haven) other than the country or countries in which it carries on its business activities. Such a vehicle is often used for captive insurance, marketing abroad, international shipping and tax shelter schemes (see, for instance, OECD, Centre for Tax Policy and Administration’s definition of ‘offshore company’ in its Glossary of Tax Terms). For assets held by these corporate vehicles, States Parties must require their financial institutions to require, in addition to a certified copy of the incorporation documents to verify their identity, a written declaration indicating the beneficial owner(s) of the assets concerned. Again, States Parties may not permit financial institutions to accept corporate vehicles as beneficial owners of other corporate vehicles. 
For clients holding assets without specific beneficial owners (e.g. discretionary trusts), financial institutions may require clients to provide a written declaration containing information about those with control over the assets (the actual settler, all persons authorized to instruct the account-holder or other authorized agents, persons who are likely to become beneficiaries, curators, protectors, etc.). 

Finally, clients bound by professional confidentiality, such as attorneys or notaries holding accounts for specific professional purposes may or may not be subject to regulation. In issuing advisories, States Parties need to identify in which situations these professionals are exempt from identifying the beneficial owner and where disclosure is required. Common examples to be addressed are: advances on legal costs, payments in real-estate transactions, payments to or from parties of a dispute, a pending partition of inheritance or execution of a will and pending separation of assets in a divorce. 

Third, though States Parties may recognize that financial institutions are in the best position to exercise discretion in applying the requirements on beneficial ownership, States Parties may set up a list of situations, cases and examples in which financial institutions are required to apply the procedures. Even though financial institutions are in the best position to decide whether the client and the beneficial owner are the same person, a list of non-exhaustive situations that may be used as a baseline will help. Examples of these situations include circumstances when the assets involved in the transaction are disproportionate to the financial standing of the person wishing to carry out the transaction or when the power of attorney is conferred on someone who evidently does not have sufficiently close links to the accountholder.

Fourth, States Parties may advise financial institutions on the situations in which they should terminate a commercial relationship, if the verification criteria are not met to the satisfaction of the financial institutions. These normally concern doubts or distrust regarding the true ownership of assets in response to the following situations: 

· the bank has cause to doubt the accuracy of the information regarding the identity of the account-holder;

· the accuracy of the declaration of beneficial ownership is in doubt; 

· there are signs of important unreported changes; 

· there is reason to believe that the bank has been deceived when verifying the identity of the account-holder; 

· the bank was willfully given false information about the beneficial owner; 

· doubts persist with regard to the account-holder’s declaration upon implementation of the procedure;
· the client or beneficiary has a criminal record for serious offences such as money laundering or criminal association offences. 

II.3
Enhanced Scrutiny over Accounts held by Politically Exposed Persons [PEP]

In addition to the actions under II.1 and II.2 above, States Parties are required to conduct enhanced scrutiny, designed to detect suspicious transactions over accounts sought or maintained by or on behalf of individuals who are, or have been, entrusted with prominent public functions, and their family members and close associates (collectively termed PEPs). In issuing the advisories on PEPs required by the Article, States Parties should consider a number of issues. 

First, States Parties must precisely define a PEP for purposes of effective domestic regulation and international mutual legal assistance. Given the requirements of paragraphs (5) and (6), and the expectation that States Parties should be both proactive and offer the widest support to other States Parties, States Parties should include not only domestic but also foreign political figures, family members and close associates. While including family members does not usually represent a problem – a decision may be based on the degree of family, kin and marriage relationships - a more difficult question usually arises on how to define ‘close associates’. The answer usually depends on the degree of information available to gatekeepers in the jurisdictions in question. For example, if regulators may easily access to registries for land ownership and property, vehicles, and companies, the advisory may require them to consider associates as those appearing to share registered assets or forming partnerships and other types of commercial associations. In other jurisdictions, the advisory may resort to ‘public information’, obligating them to check regularly in the media for possible ‘close associates’. 

Second, States Parties must provide guidance on the concept of ‘enhanced scrutiny’ beyond that normally applied in 11.1 above. In recent years, many jurisdictions have moved to require their financial institutions to establish a ‘client profile’ in order to determine when a transaction does not match with the established profile which may then raise suspicion to be reported to the authorities. The use of a client profile approach requires financial institutions to understand the source of wealth, the financial products expected to be used, the pattern and amounts of the expected funds incoming and outgoing the accounts and the performance of the business in the context of a given market. Such an approach may be applied to accounts identified by the financial institution as likely to belong to, or associated with, a PEP. It may also be automatically applied to any account opened by a recognized PEP. At the least all States Parties should include the following minimum enhanced scrutiny requirements for all PEP-related activity:

· A standard application process that identifies potential PEPs;

· If the client or the beneficial owner is a PEP, identifying the source of the wealth by checking verifiable sources of income and the plausible reasons for opening an account in that jurisdiction and monitoring receipts of sums from, for example governmental bodies or commercial concerns based in other jurisdictions; 

· If no concern arises by this investigation and a relationship is established, the bank may in any case establish regular due diligence procedures over that client and their transactions; 

· When the monitoring process gives rise to any concern, it should be immediately reported to the appropriate authorities; 

· All customer relationships with PEPs should be reviewed regularly by the financial institution’s senior management; 

· Periodic reviews of both existent accounts and the possibility that an older client has become a PEP after starting the relationship with the bank should be made; 

· Attention should be also paid to corruption cases reported by the media. 

II.4 
Enhanced scrutiny  

Taking into account the difficulties in identifying PEPs — especially because the concept includes their families and close associates — Article 52 establishes an innovative provision by which any State Party may notify another State Party of the identity of PEPs so as to enable the latter’s financial institutions to enhance due diligence over specific clients. In implementing this provision, States Parties may ascertain that such cooperation and assistance may merit a regular procedure in order to collect relevant information to transmit to recognized foreign authorities, subject to appropriate safeguards as to the integrity and confidentiality and potential use of the information (see also II.8 below). For those jurisdictions where the proceeds of corruption are believed to be regularly diverted, this will be an invaluable tool. Article 56 also encourages States Parties to be proactive in alerting other States Parties about the latter’s PEPs where there may be cause for concern in relation, for example, to the transfer of funds into the former’s financial institutions.

II.5 
Record Keeping 

Article 52(3) requires measures specifying record keeping requirements. While Article 14 (1) requires States Parties to place a general record-keeping obligation on their financial institutions, Article 52(3) requires a response that reflects Article 52(1)’s hierarchy of attention – verification for customers, reasonable steps in relation to beneficial owners and enhanced scrutiny for PEPs. 

Thus, in implementing this provision, States Parties may consider different variables to determine a realistic timescale for the retention of records for a number of reasons. These may include delays between the offence and the initiation of any investigation, the difficulties of tracing the proceeds of an official who remains in office (where they have immunities or where they can obstruct influence agencies involved in investigations), the complexities of the procedures involved in international asset tracing, and policy decisions adopted when implementing Article 29 regarding statute of limitations for offences established in accordance with the Convention. Many jurisdictions require their regulators to establish an agreed timescale for retention, such as 5 years (the minimum required by FATF) from the start of each transaction. In a number of cases, the retention should include the originals of all documents. States Parties may wish to consider whether enhanced scrutiny of PEPs should also extend to an extended retention of their records given that there may be cases when criminal proceedings and/or asset recovery can only be initiated when concerned PEPs have left office. An extended period of retention beyond the five years from date of transaction appears warranted in the case of PEPs. It would appear that this can be recommended under the terms of Article 52(3) and such a recommendation need not rely on enhanced scrutiny of PEPs.
II. 6
Preventing the establishment of, and correspondent relationship with shell banks

One of the most used financial vehicles to hide assets in the international financial system is the so-called ‘shell bank.’ An internationally accepted definition of shell banks is that they are ‘banks that have no physical presence (i.e. meaningful mind and management) in the country where they are incorporated and licensed and are not affiliated to any financial services group that is subject to effective consolidated supervision’ (Basel Committee, 2003; see also Wolfsberg AML Principles for Correspondent Banking).

Shell banks have frequently been widely used to channel proceeds of crime out of a jurisdiction, and have particularly been used in significant corruption schemes. For that reason, Paragraph 4 requires States Parties to adopt measures to prevent the establishment of shell banks in their jurisdictions. The measures to be adopted to comply with this recommendation consist of ending the issuing of new licenses to such entities and requiring existing ones either to relocate their principal office to the home country or to close down altogether. 

For shell banks, not having physical presence is not just the absence of an office. Usually they do maintain an office run by a local agent or by very low-level staff which provides an address for legal purposes in the jurisdiction of incorporation. For a genuine financial institution, physical presence is usually understood as the place where ‘the mind and management’ of the institution is, so the regulator can exercise its controls. In the case of shell banks, the mind and management are located in a different jurisdiction, either in the offices of an associated entity or even in a private residence. Having the management in a different jurisdiction prevents the regulator at the jurisdiction of incorporation from exercising proper supervision. 

The other element of the definition of a shell bank is that they are not affiliated with a supervised financial services group. In practice, this means that the supervisory authority in the State Party from which the bank is run might not even be aware that the bank exists and is being managed from within its jurisdiction. 

Clients of shell banks do not use them for the trust and confidence they provide, but for the anonymity and facilities to disguise the origin of the funds and funnel them to another, legitimate financial institution. In other words, rarely does money remain deposited in a shell bank. For that reason, a further action by States Parties is to adopt measures to deny the rationale of shell banks and impede them from funneling funds to supervised financial institutions. Specifically, such measures consist of prohibiting their supervised financial institutions from entering in correspondent banking relationships with shell banks and to guard against establishing correspondent relationships with banks that do maintain relationships with shell banks. 

Correspondent banking is the provision of banking services from one bank to another bank. It is an important segment of the banking industry because it enables banks located in one State Party to conduct business and provide services for their customers in other jurisdictions where the banks have no physical presence. By opening a correspondent account, the foreign bank, called a respondent, can receive many or all of the services offered by the correspondent bank, without neither the cost nor the controls associated with being licensed in the correspondent jurisdiction. Today, many of the largest international banks located in the major financial centers of the world serve as correspondents for thousands of other banks. 

Correspondent banking is vulnerable to money laundering because a correspondent bank does not regularly ask either the extent to which their foreign bank clients allow other foreign banks to use their accounts, nor the identity of the owners of the assets (see II.1 and II.2 above) that flow through the correspondent account. Given the fact that their clients are also banks, correspondent banks rely on their clients’ compliance with anti-money-laundering practices, the underlying rationale being that enforcing compliance over foreign clients is costly. Moreover, since the correspondent account holder is the foreign bank, the monies flowing through that account may belong to an indefinite number of the foreign bank’s clients. 
States Parties implementing the recommended measures may consider that they:

· require their financial institutions to conduct risk assessments or due diligence over the respondent bank’s management, finances, business activities, reputation, regulatory environment and operating procedures. This may be referred to as ‘Know Your Correspondent Bank’;
· prohibit their financial institutions from entering into correspondent relationships with foreign banks if, as a result of the due diligence procedures, there is doubt as to whether shell banks may have access to them; 

· require their financial institutions to obtain and keep a copy of the anti-money-laundering regulations, policies and procedures of respondents’ banks; 

· require their financial institutions to report all the correspondent relationships to licensing authorities;
· open channels for information exchange with foreign supervisors and FIUs to help their financial institutions to check on specific institutions or cases. 

II.7
Financial Disclosure Systems for Appropriate Public Officials

Paragraphs 5 and 6 recommend States Parties to establish financial disclosure systems for appropriate public officials, including ownership of foreign accounts. This is discussed in detail in Article 8 which states that, as a general principle, public bodies also need to create a climate where the public service provision is transparent and impartial, where it is known that the offering and acceptance of gifts and hospitality is not encouraged and where personal or other interests should not appear to influence official actions and decisions. 
Article 52 requests States Parties to consider establishing effective financial disclosure systems for appropriate public officials and to provide for appropriate sanctions for non-compliance although Article 8 proposes that States Parties ‘shall endeavour’ – which presupposes a degree of proactivity and commitment to deliver such systems. 

States Parties willing to implement this recommendation will read Article 8 carefully, bearing mind a number of issues raised there. These include, firstly, which agency has the authority to administer and manage the disclosure and verification system (as well as investigate breaches and pursue sanctions). Some States Parties have resorted to the bodies mentioned in Articles 6 and 36 of the Convention; in others they are managed and administered either by taxation authorities or by designated bodies (such as, a committee in legislatures). Some are advisory; others have legal powers. Given the range of approaches, the number of public officials involved, the information to be disclosed, the verification and other procedures, and the application of sanctions, States Parties will wish to give careful consideration to the need for an inclusive institutional approach with effective access to relevant information, robust procedures for verification, and the means to ensure effective compliance.

Secondly, in considering whom to include in the concept of ‘appropriate public officials’, States Parties may not only consider selecting ‘by rank’ but also by ‘areas of sensitivity’ or vulnerability’ (see Article 7). Thus, while most States Parties include elected officials, political appointees (like ministers, secretaries and undersecretaries of state), senior career public officials, judicial authorities, and sometimes high ranking military positions, States Parties may also consider including any officials in the position of buying and spending on behalf of the state, like public procurement departments or managers of state-owned enterprises and sensitive areas such as arms manufacturing, financial services, etc. States Parties may consider whether such a designated list should be also developed on the basis of their PEP criteria, for their own and other States Parties’ FIUs. Moreover, many States Parties also require their public officials to disclose their family’s interests in order to prevent the use of family members as holders of or conduits for the proceeds of corruption. 

Third, States Parties will wish to consider what information (and level of detail) should be required to be included in the declaration, and how often such information should be submitted. It is not only highly advisable that the system requires as wide a disclosure as possible but also allows disclosure of any information not requested (public officials should not be able to hold an interest where there is a definable conflict of interest but then claim that the failure to require a disclosure was obviated the need to identify it). Here States Parties may also wish to ensure that negative assets (loans, debts, etc) are also recorded. Article 8 provides a detailed assessment of what information should be disclosed, and to whom.

Fourth, States Parties are requested to consider taking such measures as may be necessary to permit its competent authorities to share the information obtained through the disclosure system with the competent authorities in other States Parties to facilitate the identification, investigation, restraint, claim, and recovery of proceeds of offences established in accordance with this Convention. Though sharing sensitive information with foreign authorities depends upon more general considerations of international law and foreign policy, the global administrative exchange of information, such as the system among FIUs, has proven to be expeditious and effective. 
The key is balancing sound rules for preserving confidentiality when required, and for enforcing sanctions for non-compliance when violated. Bilateral agreements or memoranda of understanding for the exchange of information between anticorruption bodies (or FIUs or any body designated under Articles 6 and 36) will need to be reconciled with legislation relating to privacy or, if involving disclosure of bank or tax details, bank secrecy and tax confidentiality legislation, but under clear guidelines establishing when and where government-public interest in tracing and recovering foreign assets should be a priority over the private interest of bank clients. When drafting such agreements it is advisable including formal channels for transmitting information not only upon request but also spontaneously (see Article 56), a measure that will considerably improve the exchange of information. States Parties should consider how this may be coordinated if there a number of domestic agencies involved.

II.8
Public Officials and Overseas Accounts

A further, specified, disclosure proposal covers two circumstances. First is the situation in which a public official has a private interest in a foreign account. The second concerns the situation in which a public official has a power of attorney, authorized signature, or any other authority to represent the State Party over its financial interests in another State Party, such as foreign accounts of state-owned public enterprises, trading or training accounts, accounts of embassies, diplomatic representations, etc. 

In first situation the same rules apply as those established when implementing the system envisaged by paragraph 5. Although is not expressly mentioned, it would be reasonable to understand that the second part of paragraph 5 concerning the exchange of financial information with foreign authorities may apply to paragraph 6 as well. In the second situation, paragraph 6 provides a powerful tool for preventing embezzlement and fraud of public funds, as well as the abuse of trust and discretionary authority. In implementing this provision, States Parties may consider the role of their state audit in reviewing such accounts and whether the agency administering the disclosure system adopted in paragraph 5 will be the appropriate authority for reviewing the disclosed information, and once again, the specific purposes and uses to be given to that information.

As with all aspects of sanctions for non-compliance with disclosure, States Parties will wish to consider providing sanctions for non-compliance in relation to the requirements of paragraph 6. Sanctions should be proportionate to the violation, ranging from a formal reprimand to debarment from participating in or seeking election to public office and possible criminal sanctions. Thus a range of them is necessary for covering different situations: the imposition of a fine, a disciplinary sanction like a suspension or disqualification, the retaining of a proportion of the salary until the public official complies with the obligation of presenting the disclosure form, can be dissuasive enough for some officials and for some situations. Making a public list of ‘non-compliance’—a shame list—is an option that has proven effective especially for elected officials.

Finally, although the system may include criminal offences relating to conflict of interest or disclosure systems, States Parties may also want to take into account that some ‘appropriate public officials’ are likely to enjoy immunity from arrest, and therefore, need to be impeached or removed from office before facing a criminal procedure. In these cases, criminal offences may be reserved upon discovering that the public official lied intentionally, introduced a false statement in the disclosure form, or over-declared with the intention of avoiding having to explain subsequent increases of assets (see Articles 15 and 30 on the issue of immunities). Appropriate sanctions for those specific cases range from prohibition of performing public functions, disqualification from office, to severe fines and imprisonment. States Parties may wish to consider confiscation of undisclosed assets, especially where these are deliberately concealed. 

III.
CHECKLIST

· Does the State Party have money laundering legislation?

· Does the State Party have proceeds of crime legislation?

· Does the State Party have an agency or agencies responsible for the implementation of the legislation?

· Does the designated agency responsible for money laundering – the FIU proposed by the Convention – provide guidance to all financial institutions regulated by the Convention on know-your-customer, beneficial ownership and PEPs?

· Does the State Party Central Bank have strict banking regulations on domestic banks, and foreign banks within branches within the State Party in terms of their relationships with shell banks, as defined by the Central Bank?

· Does the State Party have asset registration and disclosure requirements for all public officials as laid down in Article 8, does it include the proposals under Article 52 (5) and (6), and are there a range of related sanctions?

· Is there a designated agency or agencies to process, verify and investigate the requirements?

· Does each State Party require all public officials to disclose any relationship with a financial account held in a foreign State Party?

· Does the State Audit have the right to audit official overseas accounts and report any misuse to an appropriate agency for investigation and sanction?

· Does the agency responsible for the disclosure system have the authority to share information with equivalent agencies within its own jurisdiction and also between foreign States Parties?

· Does the agency responsible for the disclosure system have the authority to inquire into breaches of requirements on interests in private accounts held overseas and invoke sanctions in the case of non-compliance with the requirements on disclosure?

ARTICLE 53: MEASURES FOR DIRECT RECOVERY OF PROPERTY

Each State Party shall, in accordance with its domestic law: 

(a) Take such measures as may be necessary to permit another State Party to initiate civil action in its courts to establish title to or ownership of property acquired through the commission of an offence established in accordance with this Convention; 

(b) Take such measures as may be necessary to permit its courts to order those who have committed offences established in accordance with this Convention to pay compensation or damages to another State Party that has been harmed by such offences; and 

(c) Take such measures as may be necessary to permit its courts or competent authorities, when having to decide on confiscation, to recognize another State Party’s claim as a legitimate owner of property acquired through the commission of an offence established in accordance with this Convention. 

I. OVERVIEW 

Article 53 recognises States Parties as victims of corruption themselves, with consequential rights to recover assets that have been diverted. Thus Article 53 is concerned with requiring States Parties to ensure in their jurisdictions that other States Parties have legal standing for claiming misappropriated assets, to initiate civil actions and other direct means to recover illegally obtained and diverted assets. Prior ownership, damage recovery and compensation are different legal grounds for the victim State Party to claim in the courts of the State Party to where the asset in question was diverted and victim States Parties should be granted appropriate legal standing. This will allow it to act as a plaintiff in a civil action on property, as a party recovering damages caused by criminal offences, or as a third party claiming ownership rights in any civil or criminal confiscation procedure. 

II. PRACTICAL CHALLENGES AND SOLUTIONS

II.1 
Ensuring Legal Standing

States Parties are required to permit another State Party to initiate civil action in its courts to establish title to or ownership of any asset acquired directly or indirectly through the commission of an offence established in accordance with the Convention. In implementing this provision, States Parties may consider two actions.

First, States Parties will wish to balance their current provisions on what constitutes legal standing in their civil and criminal jurisdictions against the objective of Article 53(a) in order to assess whether any review or revision is needed. Some jurisdictions will need to ensure that States Parties and their legal representatives are recognized in the same way as other foreign legal entities and persons. In those jurisdictions in which legal standing and access to courts is based on restrictive requirements – such as requiring evidence of damage or loss and a close causal connection between these and the conduct complained of - an evaluation of the consequences of these restrictions is advisable for the purposes of implementing the Article. When loss or damage over an indirect interest and indirect causation is accepted as a basis for legal standing, States Parties will be in a position of giving access to their courts to another State Party to claim ownership or title of asset acquired not only through embezzlement where there is a direct relationship but also through bribery (where the victim State Party has a less direct relationship) or any other offence designated by the Convention. 

Second, States Parties should review the criteria for accessing the courts when the plaintiff is another State Party. In many jurisdictions having a State Party as a plaintiff in a civil action may trigger jurisdictional and procedural issues. Regarding the jurisdictional issues, some jurisdictions consider foreign States Parties a ‘special category’ of plaintiff and grant them original jurisdiction to a High Court. States Parties may check whether these conditions do not curtail procedural rights, such as the right to appeal. Regarding procedural issues related to legal standing and access to courts, the obligation of hiring domestic legal counsel may be an issue, especially in jurisdictions that prohibit their lawyers to be hired on a contingent-fee basis. As legal services tend to be very expensive and the result of a trial uncertain, many States Parties in the past have been reluctant to invest in this kind of litigation. 

States Parties might either amend their existing procedures or consider instituting a specific procedure for implementing (a). States Parties may also want to establish some provisions in light of the relationships between civil procedures and criminal procedures. It is very likely that both routes may be pursued at the same time in the same or different jurisdictions. States Parties may consider the implications of providing information to a foreign State Party and its subsequent use in criminal or civil proceedings in their own or other jurisdictions. 

II.2 
Compensation or Damages for Corruption Offences 

States Parties are required to adopt such necessary measures to permit its courts to order those who have committed offences established in accordance with the Convention to pay compensation or damages to another State Party that has been harmed by such offences (see also Articles 34 and 35). This innovative provision departs from the notion that proceeds from corruption should be recovered only on confiscation grounds and requires States Parties to enable their courts to recognize the right of victim States Parties to seek to recover compensation or damages. 

States Parties implementing this provision may take into account a number of issues. The first concerns the need to decide the applicable procedure. Two broad options are:

a) States Parties may require the victim State Party to file a claim for damages or compensation, following tort law or other civil doctrines. 

b) States Parties may permit the criminal court sentencing the offender to establish compensation as an ancillary sanction or measure along with the principal punishment. For States Parties applying ‘value-based’ confiscation systems, this option may be more attractive. 

Several States Parties – for instance, those ratifying of the Council of Europe Civil Law Convention on Corruption - have already established the right of individuals and legal persons to compensation for damage resulting from acts of corruption. These should consider adding the standing of another State Party to such procedure. In States Parties where claiming damages originating from acts of corruption is not a established procedure, however, a specific procedure recognizing the right of the victim State Party, and establishing the applicable standard of evidence, as well as the rights of the defense, may need to be established. In designing the procedure, States Parties need to take into account the prerequisites of a claim for damage in terms of the occurrence of the damage and the causal link between the corrupt behavior and the damage or loss. 

From the procedural point of view, civil claims may be either asset-based or tort-based depending on the origin of the claimed assets. In cases of fraud and embezzlement of public funds, the plaintiff State Party claims the rightful ownership of asset on behalf of its population or the Treasury. In cases of bribery, trading in influence and other offences where the claimed assets have a private origin, the claim may be based on the harm caused by the defendants or the right of the State Party to seek the return of any illicit advantage gained from misuse or misrepresentation of public office or any authority vested in it. Such conduct, however, raises the question of the extent of liability in terms of whether only those who directly and knowingly participated in the corrupt deal are liable for the damage or whether those who aided and abetted, acted negligently or failed to take the appropriate steps to prevent corruption and laundering the proceeds of corruption would also be liable for damages. 

In relation to the issue of types of damages to be covered, States Parties need to decide whether requesting States Parties may claim only material damages or also loss of profits and non-pecuniary loss. Loss of profits may be recognized when it is demonstrated that the revenues or profits of the State Party were diminished as a result of the corrupt deal. Non-material damages or non–pecuniary loss are related to institutional damage produced by corruption. Although such damages are difficult to quantify, the basis for a claim for compensation may consist of contributing to institutional programs, building anticorruption capacities and so forth. Moreover, the consequences of corruption may also consist in including indirect damages caused by the act of corruption, such as environmental damage when allowing infrastructure works without proper environmental impact studies, contaminating natural resources, damages to the health of the population when allowing disposal of domestic or imported toxic waste through the bribery of customs officials and environmental inspectors.

Once States Parties have fully aligned their domestic law with the requirements of Article 53, they should bear in mind that a number of issues of substantive law may arise in the context of court cases for the recovery of damages or compensation claims. In particular, courts might have to decide if and to what extent the behaviour of individual public officials or of public bodies of the requesting State Party which have directly or indirectly contributed to the damages are to be taken into account when deciding on the claims of the requesting State Party. This would also raise the question whether the consideration of such factors would be consistent with the purpose of the Convention and general principles of international law. 

II.3 
Recognition of Ownership in a Foreign Confiscation Procedure

The Article requires States Parties to provide legal standing to other States Parties to claim, as a third party in a confiscation procedure, ownership over assets acquired through the commission of an offence established in accordance with the Convention. Of course it is possible that the concerned State Party be not aware of the existence of any proceedings, such as a company charged with bribery of a foreign public official in the jurisdiction of another State Party. For example, a company in country A is charged with bribing an official in country B, but the bribe is deposited in country C. It may be that country B would not be aware of the confiscation procedure underway in country C. States Parties should always be alert to ensuring that other States Parties are notified at an early stage as any other victim should be. States Parties should therefore consider notifying the concerned State Party of its right to stand and prove its claim. Here States Parties should have particular regard to the provisions of Article 56 on proactive cooperation. 

Finally, as stated in Article 31, confiscation procedures may be based on criminal or civil procedures, may be value-based or object-based and may be enforced in rem or in personam. The wording of paragraph (c) –’ownership over property acquired’ - suggests that Article 53(c) is more likely to be applied in object-based confiscation procedures, unless States Parties define ‘property’ in the wider sense of any assets acquired directly or indirectly from or after corrupt activity.

III.
CHECKLIST

· Do the State Party’s criminal and civil courts recognize a foreign State Party as a legal person for the purposes of the returning of confiscated assets and the award of compensation or damages?

· Has the State Party provided policy guidelines that explain the procedures to allow a foreign State Party to take civil action for the direct recovery of public assets and asset held within the other State Party?

· Can civil and criminal courts in the State Party order payment of compensation or damages to another State Party?

ARTICLE 54: MECHANISMS FOR RECOVERY OF PROPERTY THROUGH INTERNATIONAL COOPERATION IN CONFISCATION

1. Each State Party, in order to provide mutual legal assistance pursuant to article 55 of this Convention with respect to property acquired through or involved in the commission of an offence established in accordance with this Convention, shall, in accordance with its domestic law: 

(a) Take such measures as may be necessary to permit its competent authorities to give effect to an order of confiscation issued by a court of another State Party; 

(b) Take such measures as may be necessary to permit its competent authorities, where they have jurisdiction, to order the confiscation of such property of foreign origin by adjudication of an offence of money-laundering or such other offence as may be within its jurisdiction or by other procedures authorized under its domestic law; and 

(c) Consider taking such measures as may be necessary to allow confiscation of such property without a criminal conviction in cases in which the offender cannot be prosecuted by reason of death, flight or absence or in other appropriate cases. 

2. Each State Party, in order to provide mutual legal assistance upon a request made pursuant to paragraph 2 of article 55 of this Convention, shall, in accordance with its domestic law:

(a) Take such measures as may be necessary to permit its competent authorities to freeze or seize property upon a freezing or seizure order issued by a court or competent authority of a requesting State Party that provides a reasonable basis for the requested State Party to believe that there are sufficient grounds for taking such actions and that the property would eventually be subject to an order of confiscation for purposes of paragraph 1 (a) of this article; 

(b) Take such measures as may be necessary to permit its competent authorities to freeze or seize property upon a request that provides a reasonable basis for the requested State Party to believe that there are sufficient grounds for taking such actions and that the property would eventually be subject to an order of confiscation for purposes of paragraph 1 (a) of this article; and 

(c) Consider taking additional measures to permit its competent authorities to preserve property for confiscation, such as on the basis of a foreign arrest or criminal charge related to the acquisition of such property.

I. 

OVERVIEW 

Article 54 is concerned with the role of States Parties in responding to each others MLA requests regarding the confiscation and return of property acquired through or in the commission of an offence established under the Convention – in other words, about each State Party having domestic procedures that permit it to restrain on behalf of another State Party. In many instances, efforts to recover proceeds of corruption have failed due to lack of specific international procedures to expeditiously restrain assets, to facilitate inter-State Party recovery or enforcing of foreign confiscation orders. In other cases, States Parties from different legal traditions have encountered difficulties to reconcile their procedures for facilitating requests from other States Parties for the tracing and restraining of assets and for enforcing foreign freezing or confiscation orders. 

Many of such difficulties have been caused by the legal doctrine that public law is an expression of sovereignty and States Parties do not enforce the public law of another State Party, especially criminal procedural law. On the other hand, the growing trend towards a crime control policy based on depriving offenders of the benefits of their crimes across national borders is replacing these constraints and creating a consensus for the necessity of deepening international cooperative mechanisms. 

Article 54 is one of the most advanced approaches in this trend. Aiming at overcoming historical obstacles for recovering proceeds of corruption, it requires States Parties to set procedures to secure the confiscation of the proceeds of corruption on the basis of a report originating from another State Party as well as adopting provisional measures with a view to facilitating confiscation procedures or even taking proactive measures in anticipation of such requests. As the requesting State Party or States Parties may belong to a range of different legal traditions, Article 54 requires States Parties to be able to cooperate with the different scenarios that the requesting State Party may present.

II.


PRACTICAL CHALLENGES AND SOLUTIONS 

II.1
Enforceability of a Foreign Confiscation Order

Under Article 54(1)(a) States Parties are required to adopt procedures for allowing its competent authorities to enforce an order of confiscation issued by a court or ‘competent authority’ of another State Party. The Article does not specify a criminal or civil court and nor does it specify the type of competent authority (although many States Parties would identify the latter as those established under Article 6 or Article 58). Traditionally, these procedures may take two forms. The competent authorities of the requested State Party may either recognize and enforce the foreign confiscation order or institute new proceedings according to their domestic law and issue a freezing and/or confiscation order in accordance with that proceeding on behalf of another State Party. In the first case, the authorities of the requested State Party recognize the res judicata effect of the foreign decision. Despite the reticence to enforce foreign criminal law, many States Parties have already put in place procedures for enforcing foreign confiscation orders, usually brought under the heading of procedure d’exequatur. 

In implementing Article 54(1), States Parties may consider an aspect of the Article that expands the scope of the Convention. Unlike Article 53(a), which only refers to ‘property acquired through the commission of an offence established with accordance of the Convention’, Article 54 also includes ‘property involved in…’, broadening the scope of cooperation. Further, Article 54(1)(a) recognizing that most States Parties will require a judicial decision for enforcing a foreign confiscation order, refers to ‘competent authorities’ when referring to those authorities designed in the requested State Party to execute foreign confiscation orders, thus leaving States Parties free to establish an administrative procedure for enforcing a foreign judicial decision. 

To be enforceable, the requested State Party will invariably require the judicial decision issued in the requested State Party to be definite. Both legal security and the rights of defense require a final decision (i.e., with no further appeal), with status of res judicata, not susceptible to be appealed. Although the law of the requested State Party will govern the procedure (lex fori) the requested State Party will consider itself bound by the facts asserted by the requesting court. This suggests, on the one hand, that the defendant will not be able to question the asserted facts (for example to the value of the asset subjected to confiscation). It does not, however, imply, on the other hand, that a different legal qualification, either in favor or against the defendant, may be given to the same facts according to the law of the requested State Party. Moreover, requested States Parties may not admit facts that were not known before the court of the requesting State Party (factum superviniens). 

States Parties are required to be prepared to enforce confiscation orders both based on value- and object-confiscation models. If the locus regit actum principle is strictly applied, a State Party that only is familiar with object-based confiscation will not be in the position to enforce a value-based confiscation order. On the other hand, when a requested State Party is prepared to enforce a confiscation order based on either model, a State Party requesting confiscation over a specific asset may allow the requested State Party to enforce it over an asset of equivalent value, so broadening the chances of success.

While the enforcement of foreign judgments is usually preferable to the institution of new confiscation proceedings – a form of transferring criminal proceedings - there are situations in which the institution of new proceedings is necessary to ensure the request is acceptable under domestic law of the requested State Party. In other words, new proceedings in the requested State Party may be required not only because of inconsistencies or problems between the laws of the requested and requesting State Party but also because that is the manner in which the requested State Party determined foreign orders will be enforced. A common situation arises when a State Party requests the enforcement of an order of confiscation against a legal person in a State Party where criminal liability of legal persons is not recognized. A new proceeding for determining against which individuals enforce the order will be required. Transferring proceedings for the purpose of confiscation may also be preferable when the requesting State Party is not aware of the amount and scope of the funds that could be the subject of confiscation and where the requested State Party has the resources and institutional capacity to do so. 

As the requested State Party would normally accept the facts as assessed in the requesting State Party and which provide the ‘reasonable basis’ on which to proceed, instituting a new confiscation procedure implies that the requested State Party has in place a specific and separate procedure for such purpose. Many States Parties have already established confiscation procedures that take place independently of the procedures established for addressing guilt. The purpose of such separate confiscation procedures varies from allowing prosecutorial authorities more time to investigate the origin of proceeds of crime to allowing a lower standard of proof with respect to the origins of the asset subject to confiscation. 

States Parties instituting specific confiscation procedures should also take into account that the confiscation procedure instituted with the purpose of enforcing a foreign confiscation order will need to take place in absentia, as the defendant will be convicted in the requesting State Party.

II.2
Confiscation of proceeds of foreign corruption based on money-laundering or such other offence
States Parties are required to permit, where it has jurisdiction, its competent authorities to order the confiscation of assets of foreign origin through an offence of money laundering or such other offence as authorized under its domestic law with or without a prior conviction or order in another jurisdiction.

In the last decade, the proceeds of several significant corruption cases have been recovered by bringing money laundering charges in the jurisdiction to which the proceeds of corruption had been diverted. The fact that the authorities of the State Party where the assets are currently located are more independent with regard to the defendants involved in the case, than the authorities of the State Party where the predicate offence had taken place, has played an important role in such cases.

The Convention heavily relies on the application of anti-money laundering mechanisms to prevent, trace, restrain, seize and confiscate proceeds of corruption offences. Article 54(1)(b) should be read in conjunction with Articles 14, 23 and 52. In relation to Articles 14 and 52, States Parties require their financial institutions to report transactions suspected of involving proceeds of crime. In addition, Article 23(2)(c) requires States Parties to allow domestic legal proceedings involving a money laundering offence irrespective of the place in which the predicate offence had taken place. Here Article 54(1)(b) closes the circle by requiring States Parties to ensure its ability to confiscate the proceeds of foreign predicate offences in domestic legal proceedings involving money laundering. 

By referring to ‘other procedures authorized under its domestic law’ Article 54(1)(b) opens the possibility for States Parties to use their existing procedures or devise specific procedures for confiscating proceeds of foreign crime. A clear example is of those States Parties allowing for civil or administrative confiscation procedures which, governed by a civil standard of evidence, may be established against assets – rather than against a person or their relationship to the asset - which are suspected to have originated from an offence committed overseas, regardless of the existence of a criminal procedure in the jurisdiction from where the proceeds originated. 

II.3
Confiscation without Criminal Conviction

Article 54(1)(c) takes this requirement further by recommending that States Parties adopt measures to allow the confiscation of proceeds of corruption offences committed abroad and diverted to its jurisdiction even when neither the State Party where the alleged or actual offence was committed nor the State Party where the assets are located, have obtained a criminal conviction against the offender/s in certain circumstances. These are discussed below. 

The implementation of this recommendation heavily depends on the punitive or restorative character each State Party assigns to the concept of confiscation. While several States Parties consider confiscation of proceeds of crime to be exclusively a punitive sanction, many other States Parties have, in addition to criminally applied situations, also portrayed confiscation as a remedial, restorative sanction which under some circumstances applies as a non-criminal remedy. 

The Convention recommends, de minimis, adopting a subsidiary remedial criterion for those cases in which a criminal conviction can not be obtained by reason of death, flight or absence. In case of death, as it is an established principle that criminal sanctions cannot be passed to heirs, States Parties may carefully portray confiscation as remedial or reparative on the basis that transfer, inheritance or conversion can never impact on the illegality of the assets, nor the rights of the victim State Party to seek to reclaim them.

The European Court of Human Rights, for example, has delineated the criteria that portray a confiscation either as a penalty or as a civil remedy. Unlike confiscation in criminal proceedings, these do not require proof of illicit origin ‘beyond reasonable doubt’. Instead, they consider proof on a balance of probabilities or demand a high probability of illicit origin combined with the inability of the owner to prove the contrary. More specifically, if the assets subject to confiscation includes the totality of any proceeds, irrespective any part that have been spent or dissipated before the proceeds were acquired by the owner, then a claim for the original asset or its value is likely to be considered a penalty. By contrast, if confiscation is limited to the actual proceeds accruing to the owner – enjoying the benefits of crime - then its recovery is more aligned with notions of reparation and prevention. 

At the same time, the criteria for determining the assets to be confiscated may be based on either a punitive criterion which will include assets obtained through the commission of the offence with or without a conviction or on a wider criterion that sees confiscation of assets as a social benefit. This argument is usually made in respect with drug trafficking and criminal organizations, where confiscation of proceeds also serves the purpose to disrupt the criminal enterprise and its funding. It may also be made in cases of illegal campaign finance, illegal trading of influence, and even in cases of bribes given to public officials by criminal organizations. Finally, if the court enjoys some discretion for fixing the amount of the confiscation order, the criteria the court takes into consideration may influence the character of the confiscation. For example, if confiscation is determined by taking into account ‘the degree of culpability’ of the offender, it will go to the realm of punishment. By contrast, if it is fixed by taking into account compensation to the victims or restoration of the statu quo ante, it may be considered remedial. 

The Convention recommends applying this remedial confiscation to situations in which the offender can not be prosecuted by reasons of death, absence of flight or ‘in other appropriate cases’. In this regard, States Parties may consider including, among others, situations of mental incompetence, or personal immunity, as common legal obstacles to obtaining a criminal conviction. States Parties, wishing to give a time limit for exercising confiscation powers in cases without conviction, may also consider ensuring that the period is equal or longer than the statute of limitations for the equivalent criminal offence. However, rather than establishing a fixed statute of limitation, it may be worthwhile considering to allow the courts to take into account the scale of the offence, the damage or harm caused, the seniority of those involved when determining whether confiscation without conviction would be appropriate before determining if proceedings may be instituted.

II.4
Provisional Measures for the Eventual Confiscation of Asset 

Paragraph 2 of Article 54 requires States Parties to allow its competent authorities to adopt provisional (or interim) measures – pre-investigation or pre-legal proceedings actions to restrain assets - to be taken at the request of another State Party with a view to the enforcement of freezing or confiscation orders. States Parties are required ensure that a domestic freezing or seizing order will be issued upon request and that a foreign freezing or seizing order will be enforced. In either case, the requesting State Party is required to provide a reasonable basis for the requested State Party to believe that there are sufficient grounds for taking such actions and that the asset would eventually be subject to an order of confiscation for purposes of Article 54(1)(a). As opposed to Article 54(1)(a), however, where it is stipulated that a foreign confiscation order is only to be issued by a court of another State Party, Article 54(2)(a) recognizes that foreign freezing or seizure orders may be issued by competent authorities other than the courts. In this connection, States Parties are obliged, subject to their domestic laws, to take all the necessary measures and establish appropriate procedures with a view to recognizing and enforcing a foreign freezing or seizure order. However, beyond providing for that procedural enabling framework, States Parties are not required to enforce or recognize a freezing or seizure order issued by an authority that does not have criminal jurisdiction as stated under Article 54(1)(a).

There should be clear and precise procedures for issuing or enforcing both object-based and value-based orders for a provisional measure (see Article 55 or Article 31, which requires both types of confiscation). As provisional measures imply an interference with the right of every person to enjoy his/her possessions such procedures should ensure that requesting States Parties take account of, for example:

a) Probable cause/prima facie case/link with the offence (a requisite not applicable to value-based confiscation procedures);

b) Concerns over the possibility of dissipation;

c) Restraints on assets are likely to be the subject of eventual confiscation requests; 

d) Indications of the time scales between restraint and confiscation proceedings within which further action or information will be forthcoming.

However, requested States Parties are advised to be flexible in considering the concept of a ‘reasonable basis’, as there are many instances in which the requested State Party may not be able to produce the standard normally expected by the requested State Party domestically or is not in the position of providing specific evidence simply because the evidence is not available in the jurisdiction of the requesting State Party (similar issues are raised under Articles 51 and 55 in relation to ‘fishing’ expeditions). In so doing, however, States Parties should not interpret ‘reasonable basis’ is a way that is not consistent with domestic standards for issuance of a provisional measure but adopt a more flexible standard that it applies generally (to both domestic and foreign requests) consistent with a recognition of human rights for the issuance of an order restraining or freezing assets.
In addition, Article 54(2) requires that requested States Parties must be able to provide assistance in the nature of a provisional measure and be able to undertake measures to identify and trace assets. In so doing, States Parties may consider establishing some sort of flexibility when the request asks for investigative measures to locate and identify assets. For example, a business card of an asset manager located in an offshore jurisdiction in possession of a pubic official suspected to have received a bribe outside the jurisdiction may be the only evidence available in the requesting State Party but, in context, it may be considered enough evidence for requesting a witness statement or requesting financial information about transactions organized by the asset manager. On the other hand, when adopting provisional measures against third parties that have not been criminally charged by the requesting State Party, the requested State Party should consider how to guarantee third party rights.

While Article 54(2)(a) and (b) focus on freezing and seizing as required provisional measures, Article 54(2)(c) recommends States Parties taking other, proactive, measures to permit its competent authorities to preserve assets for confiscation, such as on the basis of knowledge of a foreign arrest or criminal charge related to the acquisition of such assets and which may lead to confiscation proceedings. Some criminal procedures available in some jurisdictions, for example, provide for measures other than freezing and seizing, such as sequester, injunctions, restriction orders, monitoring of enterprises or accounts, that allow for temporary restrictions on the disposition, use and enjoyment of assets. States Parties willing to implement this recommendation may consider extending the use of those measures to the early stage in which States Parties get information about a foreign arrest or criminal charge related to the acquisition of such assets (see Article 56). They should also ensure procedures to notify their actions to the State Party in which the arrest or charge has taken place.
III.
CHECKLIST

· Is the agency responsible for proceeds of crime legislation mandated to act on behalf of a foreign State Party which has been granted ownership of confiscated assets or properties in the requested State Party?

· Has the agency the authority and powers to act in such manner where no criminal conviction has been obtained within or without the jurisdiction because of death, flight or other appropriate reasons?

· Has the State Party issues clear guidance of the grounds for and evidence required for the tracing, restraining, seizure and confiscation of asset on behalf of a foreign State Party?

· Does the agency have appropriate links with equivalent agencies in other States Parties to ensure the exchange of information about investigations, arrests, or charges that may lead to confiscation proceedings and about any unilateral restraining action on the basis of knowledge of any arrest or charge in another State Party?

ARTICLE 55: INTERNATIONAL COOPERATION FOR PURPOSES OF CONFISCATION

1. A State Party that has received a request from another State Party having jurisdiction over an offence established in accordance with this Convention for confiscation of proceeds of crime, property, equipment or other instrumentalities referred to in article 31, paragraph 1, of this Convention situated in its territory shall, to the greatest extent possible within its domestic legal system: 

(a) Submit the request to its competent authorities for the purpose of obtaining an order of confiscation and, if such an order is granted, give effect to it; or 

(b) Submit to its competent authorities, with a view to giving effect to it to the extent requested, an order of confiscation issued by a court in the territory of the requesting State Party in accordance with articles 31, paragraph 1, and 54, paragraph 1 (a), of this Convention insofar as it relates to proceeds of crime, property, equipment or other instrumentalities referred to in article 31, paragraph 1, situated in the territory of the requested State Party. 
2. Following a request made by another State Party having jurisdiction over an offence established in accordance with this Convention, the requested State Party shall take measures to identify, trace and freeze or seize proceeds of crime, property, equipment or other instrumentalities referred to in article 31, paragraph 1, of this Convention for the purpose of eventual confiscation to be ordered either by the requesting State Party or, pursuant to a request under paragraph 1 of this article, by the requested State Party. 

3. The provisions of article 46 of this Convention are applicable, mutatis mutandis, to this article. In addition to the information specified in article 46, paragraph 15, requests made pursuant to this article shall contain: 

(a) In the case of a request pertaining to paragraph 1 (a) of this article, a description of the property to be confiscated, including, to the extent possible, the location and, where relevant, the estimated value of the property and a statement of the facts relied upon by the requesting State Party sufficient to enable the requested State Party to seek the order under its domestic law; 

(b) In the case of a request pertaining to paragraph 1 (b) of this article, a legally admissible copy of an order of confiscation upon which the request is based issued by the requesting State Party, a statement of the facts and information as to the extent to which execution of the order is requested, a statement specifying the measures taken by the requesting State Party to provide adequate notification to bona fide third parties and to ensure due process and a statement that the confiscation order is final; 

(c) In the case of a request pertaining to paragraph 2 of this article, a statement of the facts relied upon by the requesting State Party and a description of the actions requested and, where available, a legally admissible copy of an order on which the request is based. 

4. The decisions or actions provided for in paragraphs 1 and 2 of this article shall be taken by the requested State Party in accordance with and subject to the provisions of its domestic law and its procedural rules or any bilateral or multilateral agreement or arrangement to which it may be bound in relation to the requesting State Party. 

5. Each State Party shall furnish copies of its laws and regulations that give effect to this article and of any subsequent changes to such laws and regulations or a description thereof to the Secretary-General of the United Nations. 

6. If a State Party elects to make the taking of the measures referred to in paragraphs 1 and 2 of this article conditional on the existence of a relevant treaty, that State Party shall consider this Convention the necessary and sufficient treaty basis.

7. Cooperation under this article may also be refused or provisional measures lifted if the requested State Party does not receive sufficient and timely evidence or if the property is of a de minimis value. 

8. Before lifting any provisional measure taken pursuant to this article, the requested State Party shall, wherever possible, give the requesting State Party an opportunity to present its reasons in favour of continuing the measure. 

9. The provisions of this article shall not be construed as prejudicing the rights of bona fide third parties. 

I. 
OVERVIEW 

While Article 54 requires States Parties to establish a regime for international cooperation for the purpose of confiscation, Article 55 links both to it and to Articles 31 and 46 in requiring States Parties to have in place specific procedures. It should also be noted that Article 55 deals with the obligations of States to have domestic measures in place that will permit it to respond to a foreign request while Article 56 deals with the obligations of a requested State when it receives a request.
Under Article 55, the procedures relate to:

receiving a request for obtaining a domestic confiscation order - (1)(a);

recognizing and enforcing foreign confiscation orders - (1)(b);

and taking provisional measures - (2);

before indicating the basis for such requests - (3 and 7);

within their domestic law and procedures - (4, 7 and 8);

and using the Convention as the framework for cooperation where no existing treaty exists. 

Overall the State Party should be able to either submit the request to domestic authorities and have them secure and enforce a domestic order, or give effect to the foreign order.

States Parties making such requests do so on the understanding that the decisions or actions of a requested State Party are (i) subject to sufficient time within which to act on the request, (ii) do not involve assets make the cost of a response disproportionate to their value, and (iii) are undertaken within the latter’s domestic law (locus regit actum principle) or within an existing international agreement (although in the absence of the latter, being a signatory to the Convention should seen as an equivalent basis for action). To this effect and to facilitate both availability of information or assess any dispute, each State Party is asked to send to Secretary-General of the United Nations copies of its existing domestic law or any existing international agreement relating to confiscation, and to provide copies of any subsequent amendment. 

II. 
PRACTICAL CHALLENGES AND SOLUTIONS

Article 55(1) describes the two alternative ways to deal with requests for international cooperation for the purpose of confiscation already described in Article 54(1). These are as follows: 

· under 1(a), States Parties receiving a request for confiscation of proceeds of corruption situated in its territory shall submit the request to its competent authorities for the purpose of obtaining an order of confiscation and, if granted, executing it (a form of transfer of criminal proceedings); and, 
· under 1(b), States Parties receiving an order of confiscation issued by the requesting State Party shall submit to its competent authorities for giving effect to the order (a form of recognizing and enforcing foreign judgments). 

II. 1
Receiving and Enforcing a Foreign Confiscation Order or Request

For implementing 1(a), States Parties are required to have in place procedures for the purposes of confiscation or generic domestic rules of mutual legal assistance that allows its authorities to accommodate such a request in a flexible manner. Some States Parties allow for confiscation using the civil courts. States Parties instituting specific confiscation procedures may also consider that, ordinarily, the confiscation procedure instituted with the purpose of enforcing a foreign confiscation order will take place in absentia, as the defendant will be convicted in the requesting State Party. 

1(b) requires States Parties receiving a request to enforce a confiscation order, to give effect to it. Despite the traditional reluctance to enforce foreign criminal procedure law, many States Parties are very familiar with this form of enforcing foreign judgments, as already noted in Article 54. 

Even when in full compliance with Article 31, States Parties may differ in the interpretation given to proceeds and therefore to assets to be the subject of any confiscation proceedings. These situations are likely to arise not only with respect of the scope of the concept of proceeds of crime – for example, the extent given to commingled funds, secondary proceeds and indirect proceeds, third party possession - but also with respect to the types of confiscation and the nature of the confiscation order adopted in the requested State Party. This may include, for example, a State Party requesting enforceability of an administrative order of confiscation issued in rem to a State Party which does not recognize criminal or administrative in rem confiscation procedures. This may present situations in which the proceeds in question would not be subject to confiscation under the domestic law of the requested State Party. In this situation, States Parties may consider making an exception to the locus regit actum principle in order to enforce the foreign confiscation order (the focus here is that proceeds might not be subject to confiscation in the requested State Party in the same way as they are in the requesting State Party (for instance if the requested State Party does not have in rem confiscation) but is subsumed in the wider decision of a State Party to recognize foreign confiscation orders - whether or not they have the same kind of orders - or to seek a domestic order based upon the order and additional evidence). 

II.2
Measures to identify, trace, freeze or seize proceeds of foreign corruption for eventual confiscation

Article 55(2) establishes a parallel provision to Article 54(2). It requires States Parties to adopt such measures as may be necessary upon request to identify, trace and freeze or seize subject to confiscation in accordance with Article 31. The main features that States Parties may take into account regarding freezing and seizing requests are explained in detail in Article 54. 

In addition to freezing orders against identified assets, some common law systems provide for preventive and protective measures that operate in personam, with far-reaching extra-territorial effect and apply not only to criminal but also to civil procedures. These measures have proved invaluable tools in recovering proceeds from corruption. Traditionally known as ‘Mareva injunctions’ (and now known as ‘freezing orders’), this remedy is based on the fundamental principle that no court should permit a defendant to take action (by, for example, moving or concealing assets) which are intended to frustrate subsequent orders of the court. The injunction is tailored for defendants who would try to conceal or transfer assets. 

Article 55(2) not only requires cooperation when freezing and seizing is sought but also when the request relates to early stages of the investigative process where proceeds need to be identified, restrained, frozen or seized to avoid disposal or dispersal prior to the initiation of formal legal proceedings. Some jurisdictions also recognize specific far-reaching pre-trial discovery measures for obtaining evidence from third parties. In some common law jurisdictions, for example, a claimant can, on demonstrating reasonable grounds, require an ex parte discovery order to compel banks, airlines, travel agents, telephone companies, credit card service providers, securities dealers and any other intermediary to provide relevant information. Such an order requires those approached not to disclose the fact that such information is being sought to the person in respect of whom the information is pertinent. This type of order will allow the competent authorities of a State Party to obtain access to information which will enable them to trace proceeds from corruption. 

Through this procedure, a State Party could also seek discovery on a civil basis from a bank in which a suspect was known to have deposited funds, or maintained banking arrangements. This would allow it to have access to information such as cash deposits and withdrawals, cheques drawn upon the account, and routing instructions. Because of the danger of monies being further transferred, such orders are usually accompanied by an order to monitor or restrain the assets or to ensure confidentiality. 

Another pre-action discovery action available in some jurisdictions for obtaining evidence is a procedure whereby a foreign litigant needs to show that the reason he/she applies for such a remedy is that the evidence sought is not physically available in its country of origin. Thus, this is an invaluable tool for investigators localizing assets before starting proceedings. The procedure is relatively straightforward, requiring an application, grounded on an affidavit of the applicant to the competent court in the country where the evidence is located. 

II.3
Content of a request for international cooperation for the purposes of confiscation

Though the requesting State Party is obligated to provide the requested State Party with sufficient information to form the basis for seeking a confiscation order (Article 55(3)(b), the requested State Party is usually not bound by that information, unless the requesting State Party has requested the enforcing of a confiscation order. 
In most cases, in addition to the requirements set up in Article 46(15), a State Party requesting this type of cooperation shall include in its request a description of the asset to be confiscated, and, to the extent possible, the location as well as, where relevant, the estimated value of the asset. Article 55(3)(b) requires that States requesting cooperation, in addition to the requirements set up in Article 46(15), should include in their request:

a) a copy of the order of confiscation; 

b) a statement of the facts and information as to the extent to which execution of the order is requested; 

c) a statement specifying the measures taken to provide adequate notification to bona fide third parties and to ensure due process; and, 

d) a statement that the confiscation order is definite or final. 

II.4
Refusal of Cooperation
Under Article 55(7) cooperation, or the use or continuation of provisional measures, may be refused if the requested State Party does not receive sufficient and timely evidence or if the asset is of a de minimis value.

There are many instances in which requesting States Parties are not in the position of obtaining specific evidence on a case of corruption, simply because the evidence is not available in their jurisdiction. In other instances, requesting States Parties are not in the position of obtaining information about corporate vehicles or other legal structures used to hide proceeds from corruption, their exact location and their exact value. While ensuring compliance with fundamental rights to be secure against the arbitrary deprivation of property and unreasonable search and seizure, States Parties should consider the effect that existing overly strict domestic rules may have for providing assistance when revising their legal provisions as well as case law regulating the requirements for providing mutual legal assistance when they are required to identify, trace or locate foreign assets (practice has shown that reasonably formulated requests have been denied under strict and limiting rules controlling so called ‘fishing expeditions’ and which will be difficult to reconcile with the terms of Article 55).

Regarding refusals on ‘de minimis value’ grounds, States Parties may consider the importance of the case to the requesting State Party. The experience shows that cases of ‘de minimis value’ may often be the only robust case against individuals who are, or have been, entrusted with prominent public functions and their family members and close associates. At the same time, the ‘value’ may not reflect the seniority of the official involved (or their likely involvement in other cases), and States Parties should bear in mind reputational and other issues – such as the prosecutorial strategy of the requesting State Party - when considering such cases.
Both Article 55(7) and (8) are also concerned with lengthy delays following initial action or the institution of provisional measures. While States Parties will no doubt make it plain from the onset the normal timescales within which such measures apply, a number of Articles have drawn attention both to the difficulties to investigating corruption cases, as well as the issue of existing capacity or resources in some States Parties. It should be recognized that there may be fairness considerations regarding the maintenance of provisional measures, and that this must be balanced with the problems that some lesser developed States Parties may have in gathering evidence quickly to support initially and on an ongoing basis a provisional measure. On automatic lifting if no additional evidence is permitted, States parties need to be in contact to meet the appropriate deadlines. There should be additional support for legislative exceptions in the case of foreign parties, possibly based upon the fact that it is easier to gather information domestically.

Thus Article 55(8) requires that States Parties, before lifting provisional measures adopted upon request of another State Party, give the requesting State Party the opportunity to present its reasons in favor of continuing the measure. States Parties may wish to consider that, while it is generally understood that provisional measures should not be indefinite, the practice among States Parties may vary substantially regarding periodical controls of legality, expediency, rights to apply for variations or substitution of such measures. 

In view of such different practices, States Parties with statutory provisions that automatically lift provisional measures after a lapse of time may consider introducing an exception when the measures are taken on behalf of another State Party in order to give it the opportunity to make appropriate representations. In order to give full effect to this provision it appears to be advisable to consider the establishment of an administrative function that ensures the monitoring of the expiration dates of freezing orders, so as to leave sufficient time for such consultations to take place. 

III.
CHECKLIST

· Does the State Party’s agency responsible for proceeds of crime have the authority to execute an order of confiscation issued by a foreign court?

· Can the agency take the necessary steps to trace, restrain, seize and confiscate asset and assets specified in the order?

· Have the owners the legal right to challenge the order, or the execution of the order in the domestic courts? 

· Does the agency, in terms of costs and resources, have limits on the value and types of asset or assets that may be confiscated?

· Are there means to consult with the requesting State Party about the relevance and significance of the case, where the value or the time to obtain further information would fall outside normal criteria?

· Are there procedural and other arrangements between requesting and requested States Parties to ensure the latter does not allow the request from the former to lapse without the right to make appropriate representations?

ARTICLE 56: SPECIAL COOPERATION

Without prejudice to its domestic law, each State Party shall endeavor to take measures to permit it to forward, without prejudice to its own investigations, prosecutions or judicial proceedings, information on proceeds of offences established in accordance with this Convention to another State Party without prior request, when it considers that the disclosure of such information might assist the receiving State Party in initiating or carrying out investigations, prosecutions or judicial proceedings or might lead to a request by that State Party under this chapter of the Convention.

I. 
OVERVIEW

Article 56 strongly encourages the development of a traditional principle of international law that conceives the viability of mutual legal assistance of a given State Party providing information only upon request of other States Parties’ authorities. In sending this strong message to change current practices in favor of a proactive cooperation, Article 56 urges States Parties who have signed the Convention and who have reasonable suspicions about assets, transactions or account activity and thus possible offences under the Convention, to proactively inform other concerned States Parties within the extent permitted by domestic law. The circumstances in which this would take place are when they believe that such information may be useful in initiating or conducting investigations, prosecutions or judicial proceedings or for initiating requests for asset recovery assistance. 

II. 
PRACTICAL CHALLENGES AND SOLUTIONS

II.1
The Background

So-called ‘spontaneous cooperation’ recognizes its precedent in Article 10 of the Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime (1990), later adopted in the Article 28 of the Criminal Law Convention on Corruption. In eliminating the need of a prior request for the transmission of information that may assist the receiving State Party to investigate or institute proceedings concerning any offence established in accordance with the Convention, the spontaneous disclosure of such an information does not prevent the disclosing State Party, if it has jurisdiction, from investigating or instituting proceedings in relation to the facts disclosed. Further, such information must of course not be transmitted if it might harm or endanger investigations or proceedings in the sending State Party. 

II.2
The Process

States Parties are thus encouraged to ensure that there are no existing legal and procedural obstructions or ground for challenge to proactively providing information concerning offences designated under the Convention or concerning proceeds of offences under this Chapter. This should be done in three situations: 

· when the State Party considers that the disclosure of such information might assist the receiving State Party in initiating investigations,

· when the State Party considers that the disclosure of such information might assist the receiving State Party in carrying out investigations, prosecutions or judicial proceedings, or

· when such information might lead to a request by the receiving State Party relating to proceeds that may need to be identified, restrained, frozen or seized to avoid disposal or dispersal prior to the initiation of proceedings under this Chapter.

To implement Article 56, States Parties may consider including in the domestic legislation proactive cooperation provisions allowing relevant authorities to forward information considered of interest for the above mentioned purposes to identified States Parties’ authorities. It is, however, left to the discretion of States to determine how such information may be exchanged. Yet in view of the practicability of the provisions it would appear useful to opt for direct channels of communication allowing relevant authorities to provide such information directly to their respective counterpart agencies. Such information may in particular include suspicious transactions, activities of PEPs or where a public official has a power of attorney, authorized signature, or any other authority to represent the State Party over its financial interests in another State Party and unusual payments by legal entities.
II.3
 Safeguards and Secure Transmission

As noted in a number of other Articles, States Parties need to ensure that the receiving agency or State Party does not misuse that information, including alerting those involved within their own domestic context, initiating inquiries that alert those involved, prejudicing the inquiries in the originating State Party, or instituting proceedings that compete or conflict with those of the originating State Party. In any case, States Parties may wish to establish in advance and as part of the responsibility of their FIU those equivalent agencies with whom they would wish to share information. They would also establish the ground-rules under which information may be exchanged, the conditions under which it is exchanged and used to what purpose, the procedures and safeguards for so doing, and the secure medium of exchange. States Parties may also consider organizing training courses or seminars, and issuing guidelines to promote the use of such provisions among the appropriate authorities, domestically and internationally. 

Some States Parties may wish to utilize the already existing frameworks for information exchange. An example of such a forum for communication can be the Egmont Group. The Egmont Group works to foster the development of FIUs and information exchange. FIUs should be able to exchange information freely with other FIUs on the basis of reciprocity or mutual agreement and consistent with procedures understood by the requested and requesting State Party. Such exchange, either upon request or spontaneously, produces any available information that may be relevant to an analysis or investigation of financial transactions and other relevant information and the persons or companies involved. The exchange of information between FIUs takes place as informally and as rapidly as possible and with no excessive formal prerequisites, while guaranteeing protection of privacy and confidentiality of the shared data. The exchange of information between Egmont FIUs should take place in a secure way. To this end the Egmont FIUs uses the Egmont Secure Web (ESW) where appropriate.

III.
CHECKLIST

· Does the State Party have the appropriate legal and procedural framework for the proactive unilateral transfer of information relating to offences designated under the Convention, and specifically to those covered by this Chapter?

· Does the State Party allow those agencies established under Articles 6 and 58 the legal authority where it or they deem they have sufficient evidence of a potential offence relating to the Convention to notify the equivalent agency in a foreign State Party?

· Does the State Party’s agency responsible for proceeds of crime legislation have the legal authority where it deems it has sufficient evidence of a potential offence relating to the Convention to notify the equivalent agency in a foreign State Party?

ARTICLE 57: RETURN AND DISPOSAL OF ASSETS

1. Property confiscated by a State Party pursuant to article 31 or 55 of this Convention shall be disposed of, including by return to its prior legitimate owners, pursuant to paragraph 3 of this article, by that State Party in accordance with the provisions of this Convention and its domestic law. 

2. Each State Party shall adopt such legislative and other measures, in accordance with the fundamental principles of its domestic law, as may be necessary to enable its competent authorities to return confiscated property, when acting on the request made by another State Party, in accordance with this Convention, taking into account the rights of bona fide third parties. 

3. In accordance with articles 46 and 55 of this Convention and paragraphs 1 and 2 of this article, the requested State Party shall: 

(a) In the case of embezzlement of public funds or of laundering of embezzled public funds as referred to in articles 17 and 23 of this Convention, when confiscation was executed in accordance with article 55 and on the basis of a final judgment in the requesting State Party, a requirement that can be waived by the requested State Party, return the confiscated property to the requesting State Party; 

(b) In the case of proceeds of any other offence covered by this Convention, when the confiscation was executed in accordance with article 55 of this Convention and on the basis of a final judgment in the requesting State Party, a requirement that can be waived by the requested State Party, return the confiscated property to the requesting State Party, when the requesting State Party reasonably establishes its prior ownership of such confiscated property to the requested State Party or when the requested State Party recognizes damage to the requesting State Party as a basis for returning the confiscated property; 

(c) In all other cases, give priority consideration to returning confiscated property to the requesting State Party, returning such property to its prior legitimate owners or compensating the victims of the crime. 

4. Where appropriate, unless States Parties decide otherwise, the requested State Party may deduct reasonable expenses incurred in investigations, prosecutions or judicial proceedings leading to the return or disposition of confiscated property pursuant to this article.

5. Where appropriate, States Parties may also give special consideration to concluding agreements or mutually acceptable arrangements, on a case-by-case basis, for the final disposal of confiscated property. 
I. 
OVERVIEW

All the innovative approaches proposed in Chapter V are based on the fundamental principle that proceeds from Convention offences that are diverted should be returned to its legitimate owner, which in many instances is the State Party where the offence has taken place. Once proceeds have been traced, frozen and confiscated, Article 57 sets up the mandatory requirement for, and the general rules by which States Parties will base their procedures for, the return and disposal of the confiscated assets. 

The Article develops a theme that appears in other Conventions that departs from other Conventions and domestic practice where the principle is that assets belong to the State Party enforcing a confiscation order. Under the Palermo Convention, for instance, States Parties are to dispose of proceeds according to its domestic law and administrative procedures but article 14(1) suggests priority consideration to return to legitimate owners and victims. Accordingly, there is room under previous Conventions, and certainly under domestic practice in some States, to recognize claims of foreign victims or return stolen assets and Article 57 develops this more comprehensively as an important Convention objective. 

II. 
PRACTICAL CHALLENGES AND SOLUTIONS

II.1
Return and disposal of confiscated assets

The sequence of Article 57 is simple. Each State Party should have the necessary legal and procedural framework to allow it to dispose of confiscated assets, including to their rightful owners, of which, under Article 57(2), other States Parties are one.

In establishing their legal title to such assets, Article 57(3) lays down procedures in relation to a number of other Articles. 

The simplest is described in (3)(a). The principle that stolen assets should be returned to its owner is a general principle of law recognized by most jurisdictions. In the case of embezzlement of public funds or its laundering, there is not doubt that the requesting State Party is the victim of the offence and that the stolen funds should be returned. The State Party, like any other victim, has the right to seek the return of proceeds. For such purpose, the State Party may even bring the case to a civil court, in accordance with Article 53. Nonetheless, there is a series of practical problems that can arise. Evidentiary problems may arise if the stolen funds have been co-mingled with assets from other sources. In this regard, the quality and clarity of the requesting State Party’s public accounts and records are important to demonstrate loss and the illicit transfer. There have also been cases in which the requested State Party refused to return the confiscated proceeds because the requesting State Party had failed to reach a final judgment in certain situations. This can be the case in criminal prosecutions where the defendant has died or is too ill to stand trial, the corrupt official is still in power and claiming immunity, where the causal links are still not resolved or where existing statutes of limitations preclude further inquiries. Here States Parties should review their procedures to consider waiving such requirements where they inhibit the delivery of the intentions of the Convention.

Article 57(3)(b) relates to cases with proceeds of any other offence covered by the Convention and also proposes the same waiver. The requested State Party shall return the assets confiscated in accordance with Article 55 to the requesting State Party in two situations; where the requesting State Party reasonably establishes its prior ownership of the confiscated asset and where the requested State Party recognizes damage to the requesting State Party as a basis for returning the confiscated asset. 
Finally Article 57(3)(c) provides, as a default provision, that ‘[I]n all other cases’ States Parties shall give priority consideration to returning confiscated assets to the requesting State Party. Here the requesting State Party does not retain the assets, but uses its legal standing to return such assets to its own jurisdiction and then to return them to prior legitimate owners or using them to compensate the victims of the crime. 

II.2
Deduction of reasonable expenses

Where appropriate, unless States Parties decide otherwise, the requested State Party may deduct reasonable expenses incurred in investigations, prosecutions or judicial proceedings leading to the return, management or disposition of confiscated assets.

States Parties should adopt a clear definition of what might be considered ‘expenses’ to clarify this rule serving as a substitute for asset-sharing schemes currently in place or income-generation (or state-funding substitution) for law enforcement and other agencies in some jurisdictions. 

In this regard, expenses may be considered to include those direct costs incurred to carry out investigations, identification and confiscation of the asset. They could include the use of technical elements, such as private databases, or other services (for example, transportation, legalization and translation of documents, specialist accountancy support, expert witnesses’ fees). Expenses may also vary according to the nature of the confiscated asset. If the confiscated asset is real estate, or other registered good (such as a car, ship or aircraft), or expensive goods such as a piece of art, expenses may be considered those spent to protect or maintain the asset in good condition (such as insurance, taxes, storage costs). If the maintenance of the asset is too expensive, disproportionate to the value of the asset or are perishable goods, States Parties may consider the possibility of selling the asset and depositing the money obtained in official bank accounts. If the asset is cash, or it was invested in securities or stocks, the expenses would be the maintenance of the bank accounts. In certain circumstances, expenses may include ‘prosecution or judicial proceedings’ in that, while in providing mutual legal assistance most States Parties do not charge for the costs involved in litigating for another State Party, extraordinary expenses may require agreement with the other State Party to offset these as an expense. 
II.3
Case-by-case agreements on the disposal of confiscated assets

Given some of the issues noted above, Article 57(5) allows States Parties to enter into voluntary agreements or mutually accepted arrangements on a case-by-case basis, for the final disposal of the confiscated asset. This possibility does not depart from the principle of unconditional return of assets in earlier sections of the Article. It allows, in specific circumstances, a level of flexibility in what is the most effective means of recovery and which may better reflect concerns or issues either or both States Parties may have where direct restitution may not always be feasible or appropriate. In such particular cases, agreement provisions may include establishing special funds under the administration of an international organization or the requested State Party for a specific use of the asset, such as law enforcement projects, or for social purposes, such as education on issues related to the prevention and fight against corruption, humanitarian assistance and the like. 

States Parties can even agree on sharing schemes (usually where there is no identifiable victim, as in drugs cases), although asset sharing is not a principle under the Convention. Sharing schemes may vary, as countries may establish that they would share the recovered assets on an equal basis, or they can establish other distributive calculations depending on each State Party’s contribution and effort in the recovery.

States Parties may establish in their domestic legislation, where necessary, provisions enabling them to conclude such agreements. Assisting States Parties and international organizations that enjoy full trust by all parties may help to negotiate or even be included in such agreements. They may, inter alia, help the affected States Parties to enter into negotiations or to establish transparency and monitoring arrangements about the way in which the funds recovered would be spent if and when recovered and returned. High priority must be given to the general principle that all such agreements are voluntary and must be mutually acceptable to both sides. 

III. 
CHECKLIST


· Does the State Party have the legal authority, and institutional and procedural means to identify, restrain and return confiscated asset to another State Party on the basis of formal legal proceedings?

· Does the State Party’s agency responsible for asset recovery have clear procedures on the retention and maintenance of held assets?

· Are there protocols or other arrangements to share proceeds or use unreturned proceeds for public purposes?

ARTICLE 58: FINANCIAL INTELLIGENCE UNIT [FIU]

States Parties shall cooperate with one another for the purpose of preventing and combating the transfer of proceeds of offences established in accordance with this Convention and of promoting ways and means of recovering such proceeds and, to that end, shall consider establishing a financial intelligence unit to be responsible for receiving, analysing and disseminating to the competent authorities reports of suspicious financial transactions.

I. 
OVERVIEW 

Article 58 establishes a mandatory requirement with respect to the cooperation between States Parties in dealing with proceeds of crime and money laundering offences linked to offences designated by the Convention. To do so, States Parties are recommended to consider the establishment of a specific body – a financial intelligence units (FIU) - in order to more effectively deliver this in practice. 

Such a specific body is not the only option but is one adopted by a number of States Parties. Thus FIUs have been created in more than 110 countries since the 1990s in order to prevent and fight against money laundering, and from 2001, the financing of terrorism. They are defined by the Egmont Group as a central, national agency responsible for receiving (and, as permitted, requesting), sharing, analyzing and disseminating to the competent authorities, disclosures of financial information: (i) concerning suspected proceeds of crime and potential financing of terrorism, or (ii) required by national legislation or regulation, in order to counter money-laundering and terrorist financing. With a permanent secretariat, the Egmont Group now facilitates the work of FIUs. Its priorities are the stimulation of information exchanges, and the overcoming of obstacles preventing cross-border information sharing. 

II. 
PRACTICAL CHALLENGES AND SOLUTIONS 

II.1
Roles of FIUs

FIUs normally have three basic functions. First they have a repository function consisting of centralizing the information on money laundering and the financing of terrorism coming mostly from financial institutions and other intermediaries. Second, an ‘analysis function’ consisting of processing the information they receive and adding related valuable data on the reported transaction. Third, FIUs serve as a conduit for disseminating information from financial disclosures and the results of their analysis firstly with domestic competent authorities and secondly with other FIUs.

In certain cases, FIUs may be empowered with some additional supervisory responsibilities either over financial institutions or non-financial businesses and professions, or both. In such cases, these units could also be authorized to impose sanctions against entities or persons for failing to comply with their reporting, record keeping or identification obligations. Some FIUs may also be authorized to enact regulations for the implementation of laws against money laundering and terrorist financing. 

In setting up FIUs, States Parties may consider different models, such as: 

· the administrative model, which is either attached to an existing authority other than the law enforcement or judicial authorities (such as the central bank or the ministry of finance, for example), or as an independent authority; 

· the law enforcement model; 

· the judicial or prosecutorial model, where the agency is affiliated with a judicial authority or the prosecutor’s office; or

· the hybrid model, which is some combination of the above three.

In all cases, however, a core component is that the FIU should have sufficient operational independence and autonomy, to ensure that it is free from undue influence or interference. 

II.2
FIU Models: Administrative

Administrative-type FIUs may operate as a separate agency, be placed under the supervision of a ministry or administrative agency (autono​mous) or be independent. The advantages of an administrative-type FIU are that the FIU often acts as an interface between the financial and other sectors subject to reporting obligations, on the one hand, and law-enforcement authorities, on the other hand. This avoids the creation of direct insti​tutional links between reporting parties and law enforcement agencies, while bringing disclosures to the attention of law enforcement agencies in the last instance through the FIU. 

On the other hand, this kind of FIU usually does not have the range of legal powers that law enforcement agencies and judicial authorities have to obtain evidence, such as issuing search warrants, intercepting communications or subpoenaing witnesses. 

II.2
FIU Models: Law Enforcement

In some States Parties, the emphasis on the law-enforcement aspects of the FIU has led to the creation of the FIU as an autonomous part of a law enforcement agency. This has been seen as the easiest way to establish a body with appropriate law enforcement powers without having to design a new entity within a new legal and adminis​trative framework. Operationally, under this arrangement, the FIU will be close to other law enforcement units, such as financial crimes units in other agencies, and will benefit from their expertise and sources of information. In return, information received by the FIU can be accessed more easily by law enforcement agencies and can be used in any investigation, thus increasing its usefulness. Exchanges of information may also be expedited through the use of existing national and international criminal information exchange networks.

The advantages of a law enforcement type of FIU are:

· It is built on an existing infrastructure, so there is no need to set up a new agency.

· Maximum law enforcement use can be made of financial disclosure information.

· There is quicker law enforcement reaction to indications of money laun​dering and other crimes.

· Information can be exchanged using the extensive network of domestic, regional and interna​tional criminal information exchange networks.

· There is relatively easy access to criminal intelligence and to the intel​ligence community at large.

The disadvantages are:

· This type of FIU tends to be more focused on investigations than on analytical work aimed at producing financial intelligence.
· Law enforcement agencies may not be a natural interlocutor for financial institutions; mutual trust must be established, which may take some time, and law enforcement agencies may lack the financial expertise required to carry out such a dialogue, or fail to appreciate the value of relevant and regular feedback to financial institutions.

· Reporting institutions may be reluctant to disclose information to law enforcement as they may perceive that the information could be also used in the inves​tigation of any other predicate offence (not just money laundering and corruption offences).

II.3
FIU Models: Judicial or Prosecutorial

This type of FIU is generally established within the judicial branch and most frequently under the prosecutor’s jurisdiction. Such an arrangement is typically found in those States Parties with a continental law tradition, where the public prosecutors are part of the judicial system and have author​ity over the investigatory bodies.

Judicial or prosecutorial-type FIUs can work well in States Parties where banking secrecy laws are so strong that a direct link with the judicial or pros​ecutorial authorities is needed to ensure the cooperation of financial institu​tions.

The advantages of a judicial or prosecutorial-type FIU are:

· They usually possess a high degree of independence from political interference.

· The disclosure of information is provided directly to the agency autho​rized to investigate or prosecute the crime.

· The judiciary’s or prosecutors’ powers and expertise (for example, seizing funds, freezing accounts, conduct​ing interrogations, detaining people, conducting searches) are immedi​ately brought into play. 

The disadvantages are:

· Generally, the same disadvantages of law enforcement-type FIUs apply to judicial or prosecutorial-type FIUs except for the reluctance to dis​close information upon ‘suspicion’.

· This type of FIU may have difficulty exchanging information with non-judicial FIUs.

II.4
FIU Models: Hybrid

This last category encompasses FIUs that contain different combinations of the arrangements described in the other three categories. This hybrid type of arrangement is an attempt to obtain the advantages of the different types of FIUs put together in one organization. Some FIUs combine the features of administrative-type and law enforcement-type of FIUs, while others combine the powers of a customs agency with those of the police. It may be noted that, in some FIUs, staff from various regulatory and law enforcement agen​cies work in the FIU, while continuing to exercise the powers of their own agency, to facilitate information-sharing and joint working.
II.5
Disseminating to the competent authorities and exchanging information
Domestic cooperation implies a two-way approach. As noted above, FIUs will need to be allowed to share the reported information with other domestic enforcement agencies or judicial authorities. They may also need to request information handled by other agencies in order to better comply with their ‘analysis function’. For example, it may happen that an administrative FIU needs some tax information concerning a person who was reported as having done a suspicious transaction, but the tax authority is not allowed to share that information with other administrative agencies. 

In this regard, States Parties need to balance between the principles of efficiency and privacy. States Parties must establish adequate coordination and communication channels between different agencies while ensuring adequate safeguards to protect the confidentiality of the reported financial information (such as the extension of the duty of confidentiality to other agencies through legal dispositions or interagency agreements). The use of internal protocols/Memorandum of Understanding should be used to promote transparent and clear procedures on cooperation/coordination and exchange of information among agencies involved in corruption issues.
Another issue that may be considered is the speciality principle, where States Parties limit or specifically define the use and sharing of financial information for the specific purpose of combating, for example, money laundering related to offences under the Convention. The advantage of this approach is that the sense of trust required by reporting institutions would be strengthened. The alternative approach would be in favor of strengthening law enforcement. In this sense, FIUs may share the information with other agencies, such as regulators of the banking, financial or securities sector, tax and customs authorities, or supervisors of other non financial businesses and professions, in order to allow these agencies to comply more effectively with their own functions. On the other hand, some States Parties may opt to limit the access to the information supplied by FIUs to other agencies in case they may use the information for unrelated investigations (including tax evasion). 

States Parties that do not have a stringent speciality principle but that do not want to undermine the effectiveness of anti-money laundering systems, may consider establishing some kind of protection or incentives for the reporting institutions, such as: i) granting immunity to the reporting institution for any action as a consequence of reporting in good faith, or ii) providing explicit exemptions from criminal liability for money laundering to reporting institutions who report the suspicious transactions in a timely fashion, and according to the guidelines issued by the appropriate authority. 
The ability to exchange information rapidly with foreign counterparts, without undue obstacles or delay, is increasingly becoming a key feature of any FIU, law enforcement or prosecution authority, since organized crime, transnational corruption, and other large and highly profitable criminal activities are increasingly being perpetrated on a transnational basis. 

An FIU’s ability to cooperate at the international level depends on the principle of mutual recognition among agencies performing the same duties and on a foundation of mutual trust. The exchange of information should not be affected by the type of agency set up. Nevertheless, policy makers must be aware that choosing a particular organizational model may have direct and/or indirect practical consequences in terms of the FIU’s ability to cooperate at the international level. For instance, creating a purely judiciary-based FIU may hamper international cooperation with other States Parties that do not have a judicial FIU. Although a principle elaborated by the Egmont Group suggests the contrary, in many States Parties, fundamental or constitutional legal principles hinder judicial authorities’ access to the same international cooperation or information-exchange channels as the administrative authorities or the police. Here legal principles oblige the judicial authorities to cooperate at the international level only in accordance with the judicial cooperation procedures (mutual legal assistance mechanisms), which are governed by treaties and principles that may contain a number of restrictive conditions. Such conditions may inhibit the comprehensive and rapid exchange of information with other FIUs at the intelligence stage.

In general, however, cooperation may cover three different situations. First, the requested State Party should be in a position to provide information promptly to the requesting State Party. Second, when a State Party has useful information for other State Party, or the information concerns a national of another State Party, the former should be able to provide the information proactively and promptly to the latter. Finally, when a State Party is requested to obtain information or a document, or to conduct an investigation or an inquiry, or to perform a particular action useful in the context of an analysis, investigation, or prosecution of money laundering, the FIU of that State Party should be in a position to perform the requested action (if this action is permitted, within the rules regulating the performance of its duties at the domestic level).

The Egmont Group principles call FIUs to work to encourage that national legal standards and privacy laws are not conceived so as to inhibit the exchange of information, between or among FIUs. It is recommended that information-sharing arrangements must recognize and allow room for case-by-case solutions to specific problems. For the purpose of exchanging information, States Parties should consider implementing certain principles and best practices developed by the Egmont Group. This exchange of information with a foreign authority should not be subject to unduly restrictive conditions, although some conditions are generally proposed: 

· FIUs should be able to exchange information freely with other FIUs on the basis of reciprocity or mutual agreement and consistent with procedures understood by the requested and requesting party; 

· A FIU requesting information should - at the minimum - disclose to the FIU that will process the request: the reason for the request, the purpose for which the information will be used, and enough information to enable the receiving FIU to determine whether the request complies with its domestic law;

· FIUs agree that information exchanged between FIUs should be used only for the specific purpose for which the information was sought or provided (see the speciality principle, discussed above);

· The requesting FIU should not transfer information shared by a disclosing FIU to a third party, nor make use of the information for any administrative, investigative, prosecutorial, or judicial purpose without the prior consent of the FIU that disclosed the information; 

· All information exchanged by FIUs must be subject to strict controls and safeguards to ensure that the information is used only in an authorized manner, consistent with national provisions on privacy and data protection. At a minimum, exchanged information must be treated as protected by the same confidentiality provisions as apply to similar information from domestic sources obtained by the receiving FIU.

In addition, States Parties should ensure that all situations of money laundering mentioned in Article 23 are subject to the exchange of information.
III. 
CHECKLIST

· Does the State Party have an agency designated to deal with proceeds of crime?

· Does the State Party have a designated agency dealing with the receipt, analysis and dissemination of suspicious financial transactions under its money laundering regulations?

· If proceeds of crime and money laundering are dealt with by 2 or more agencies what legal gateways or other arrangements are in place to share information?

· Does the agency or agencies have the authority to share information with and work on behalf of foreign States Parties subject to bilateral and multilateral agreements and any other mutual legal assistance arrangements in place (and approved where required by any designated agency responsible for them)?

ARTICLE 59: BILATERAL AND MULTILATERAL AGREEMENTS AND ARRANGEMENTS

States Parties shall consider concluding bilateral or multilateral agreements or arrangements to enhance the effectiveness of international cooperation undertaken pursuant to this chapter of the Convention.

I.
OVERVIEW

Article 59 encourages States Parties to enter into bilateral or multilateral treaties, having in mind the general principle established in Article 51 to strengthen the recovery of assets originated by offences established in accordance with the Convention. 

II. 
PRACTICAL CHALLENGES AND SOLUTIONS

States Parties that already have enacted domestic legislation to implement multilateral or other regional agreements containing asset recovery provisions should review – and adapt - those provisions in order to support the objectives of Chapter V. A similar exercise may be done with respect to bilateral agreements, to which signatory States Parties may consider introducing an additional protocol. States Parties should undertake any review and change those provisions in such treaties which relate to assistance in tracing, seizing, freezing and confiscating proceeds of covered offenses, and the provisions that relate to arrangements regarding the disposition of confiscated assets including sharing, restitution and return to victims of crime.

The review should be undertaken on a priority basis covering, first, those States Parties with whom mutual legal assistance relations in the context of asset recovery is likely and then those whose comparative legal systems are likely to present technical difficulties for co-operation that may be overcome by a bilateral treaty.
Agreements may consist of commitments of States Parties how to implement the provision of Chapter V or to go further than its obligations under Chapter V and implement recommendations under conditions of reciprocity. They may also establish certain limits concerning the use of the information such as the confidentiality and speciality principles within the implementation of Article 56 on special cooperation, or Article 58 concerning the cooperation between FIUs. In cases in which the use of the information is restricted with the specialty principle, States Parties providing the information may consider the possibility of authorizing its use for other purposes upon request of the recipient State Party. 

Other clauses that States Parties may consider reviewing in bilateral or multilateral treaties are those establishing formal and informal procedures to exchange information or to handle mutual legal assistance (MLA) requests, implementing modern means of communication with adequate safeguards concerning the origin and the content of the information, and the identification of simultaneous pre-notification to judicial or other authorized agencies with specific responsibilities on the subject matter of the MLA request, notwithstanding formal communications to a central authority through diplomatic channels. 

For a wider knowledge of the specific bilateral and multilateral agreements, aligning domestic legislation, regional or international organizations, States Parties may consider publishing these legal provisions in a user-friendly website for citizens in general. In any case, Article 55 requires all States Parties to send to the United Nations a copy of all relevant treaties and agreements.

III.
CHECKLIST

· Has the State Party in relation to the Convention either included in its existing bilateral or multilateral agreements or sought to develop new agreements in support of the delivery of the money laundering and asset recovery aspects of the Convention?

· Have they been submitted to the United Nations?
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