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PART ONE:

ANALYSIS OF COMPLIANCE WITH UNCAC PROVISIONS

_____________________________________________________________________

1

INTRODUCTION

1.1
The Government of Afghanistan signed the United Nations Convention Against Corruption (UNCAC) in February 2004.  The UNCAC was ratified by the National Assembly in August 2007.  The purpose of this consultancy is to facilitate compliance with the UNCAC by (i) reviewing relevant existing national legislation and administrative procedures; (ii) identifying gaps and potential incompatibilities in existing laws and procedures; and (iii) proposing a legislative action plan for the Government and Parliament with suggested prioritisation.

Methodology

1.2
Shortly after commencing work on this project on 24th November 2007, I undertook a five-day visit to Kabul from 1st to 6th December 2006.  Apart from discussions with Mr Darko Pavlovic, the Chief Technical Advisor and Project Manager of UNDP’s Accountability and Transparency Project, and Mr Sayed Ikram Afzali, Officer in Charge of the Centre for Policy and Human Development at Kabul University, I was able to meet formally with Dr Qasim Mohammad Hasimzai, Deputy Minister of Justice, Mr Halim, the Head of the Legislative Office in the Ministry of Justice, Dr Ahmad Moshahed, Chairman of the Independent Administrative Reform and Civil Service Commission, Mr Justice Baha, Judge of the Supreme Court, Dr Abdul Jabbar Sabbit, Attorney General of Afghanistan, and Mr David Watt, Anticorruption/Governance Specialist of the Afghanistan National Development Strategy.  After the preparation of my draft report, I received very valuable comments on it from the UNODC Office in Vienna, Mr Pavlovic, and Mr Michael E. Hartmann, Senior Criminal Justice Programme Advisor, UNODC Country Office for Afghanistan.  These have helped me improve the comprehensiveness of my final report.

1.3
The reference material I have used includes The Afghanistan Compact; the Anti-Corruption Roadmap for the Islamic Republic of Afghanistan; the UNDP Report on Institutional Arrangements for Combating Corruption in Afghanistan: analysis and recommendations; the Afghanistan Human Development Report 2007: Bridging Modernity and Tradition: Rule of Law and the Search for Justice; and the January 2008 Afghanistan National Development Strategy documents relating to Anti-Corruption Strategy and Justice Sector Strategy. I have had necessarily to rely on English translations of the laws of Afghanistan.  Some of these were obtained from internet sources, and the others from Mr Rob Hager’s Compendium of the Laws of Afghanistan, to which he very kindly gave me access.  On the UNCAC and the obligations arising therefrom, I have used as reference material the UNODC Legislative Guide for the Implementation of UNCAC; the Draft UNODC Technical Guide to UNCAC; the UNODC’s Anti-Corruption Tool-Kit; and the TI Source Book 2000.  I most gratefully acknowledge this source material.

1.4
I must also acknowledge the assistance I received from Mr Pavlovic and Mr Nils Tazell and their colleagues in the UNDP Accountability and Transparency Project in Afghanistan, Mr Sayed Ikram Afzali and Mr Najib Khyber, for facilitating my meetings with officials in Kabul and helping to secure access to documentary material, as well as for their assistance in respect of administrative matters.

Terms of Reference

1.4
My Terms of Reference require:

(1) An in-depth report on the comparison between the national legal framework and UNCAC, identifying gaps and potential incompatibilities.

(2) A draft approach for the selection of priority legislation.

1.5
The in-depth report is required to be in two sections – a narrative and a matrix.  This format was probably inspired by the November 2006 Gap Analysis Report on Indonesia, perhaps the first of its kind published in respect of a State Party to UNCAC.  There are three significant features of the gap analysis study that led to the 208-page Indonesian report.  The first is that the Indonesian study was a joint undertaking of a three-member international expert team and a three-member Indonesian expert team, with the matrix format previously determined by Indonesia’s Independent Corruption Eradication Commission (KPK).  The second is that the study was conducted from January to August 2006, a period of eight months.  The third, and perhaps the most significant, is that at the time of the study Indonesia was a functioning democratic state with all the attributes of statehood, and possessing a comprehensive and accessible body of law dealing with all aspects of governance.  

1.6
None of these features apply to this gap analysis study in respect of Afghanistan.  For instance, it has been undertaken by one international consultant without the benefit of national institutional support, or even the assistance of a national consultant.  It has been conducted during a much shorter period of 60 days.  But the most significant difference is that, unlike in Indonesia, it has been extremely difficult at times to identify or ascertain which laws, decrees or regulations are actually operative in Afghanistan today.  Years of conflict and political turmoil, compounded by decades of war, have produced “a mixture of conflicting and sometimes obsolete and outdated codes and laws, all of which apply in whole or part, overlapping each other and resulting in arbitrary application”.
  In the circumstances, it will not be very helpful to attempt to identify and separately set out in a rigid matrix form provisions of what may or may not be operative Afghan law against the different articles of UNCAC.  Accordingly, while omitting a formal matrix, I propose to incorporate its substance as I examine in narrative form, with reference to each provision of UNCAC, the nature of the State’s legislative obligation and the extent to which, if any, there has already been compliance, followed by my recommendation on the form and content of legislation required to be enacted to remedy the gap.  I will address the provisions of UNCAC not in chronological order but thematically.

UNCAC

1.7
The Convention focuses on four principal areas:

(i) corruption prevention; 

(ii) criminalization of corruption; 

(iii) asset recovery; and

(iv) international cooperation through, for example, extradition, mutual legal assistance and joint investigations.

1.8
Upon ratification of the Convention, the State is required to take the necessary measures, including both legislative and administrative measures, to ensure the implementation of its obligations under it (article 65).  In establishing priorities, the State has to bear in mind that there are three levels of obligations.  These are: 

(a) measures that are mandatory;

(b) measures that the State must “consider” applying or “endeavour” to apply; and

(c) measures that are optional.  

1.9
The mandatory measures constitute the threshold that the State must meet.  It follows, therefore, that priority must be given to complying with the mandatory measures, for these may be considered to be fundamental to the domestic implementation of the Convention.  While UNCAC recognizes that legislative, administrative and other measures necessary for its implementation may need to conform to the “fundamental principles” of domestic law (see, for example, article 3 of the Constitution of Afghanistan which prohibits the enactment of a law that is “contrary to the beliefs and provisions of the sacred religion of Islam”), article 7 of the Constitution requires the State to “ observe . . . international treaties, international conventions that Afghanistan is a party to, and the Universal Declaration of Human Rights”.

General observations

1.10
Conventional wisdom dictates that a country should combat corruption by criminalizing it, and nearly every country today has a law that prescribes criminal sanctions for the offering and soliciting and the giving and accepting of a bribe.  Yet, corruption continues to flourish in many of these countries.  In a few countries, the penalty for corruption is death, and summary execution often follows quickly upon summary trial and conviction.  Notwithstanding these unusually cruel and repressive measures, these countries are perceived to be among the most corrupt today. This perception is consistent with the message that has come through strongly from surveys and workshops conducted on every continent that corruption can be effectively, systematically and sustainably contained only when anti-corruption strategies are consistent with the principles of the Rule of Law.  Indeed, if one adopts a different perspective by reference to the Corruption Perception Index published annually by Transparency International, and compares the group of countries that have continued to achieve consistently high scores for integrity with the group of countries at the lower end of the scale which are perceived to be among the most corrupt in the world, it is possible to understand why corruption is endemic in some countries.  It is not suggested that corruption is wholly absent in the former group of countries; there have been some spectacular convictions in some of them involving ministers, a leading businessman, a senior prosecutor, and even an auditor-general. That was possible because these countries possessed legal and institutional mechanisms that functioned.  In these countries, governance was participatory, transparent and accountable.  The systems were in place, and those systems worked.  That can hardly be said in regard to the latter group of countries.

1.11
This comparison underscores the importance of a holistic approach to combating corruption; not one that relies solely or principally on the application of the criminal law after the event.  Where laws do exist, they are often not applied at all or, when they are, they tend to be directed at “small fish” rather than “big fish” or selectively at political opponents.  Therefore, the mere criminalization of corrupt acts is, in itself, inadequate and ineffective.  The comparison suggests that where corruption is endemic, it is the result of systemic failures.  It, therefore, underscores the need for a comprehensive programme of systemic reform designed to prevent corruption occurring in the first place.  Since corruption takes place when there is a meeting of opportunity and inclination, a strategy to contain corruption must address both these elements.  On the one hand, inclination may be minimized by converting corruption from being perceived as a “low-risk, high profit” activity into one that is generally regarded as “high risk, low profit”, by increasing the likelihood of an individual being detected and punished and reducing the likelihood of an individual being able to profit from his or her corrupt acts, whether as bribe giver or bribe receiver.  On the other hand, opportunity may be minimized through systemic reform designed to limit the situations in which corruption can occur, such as, for example, narrowly defining the discretionary element in decision-making, or by re-designing, if not discontinuing, the mass of rules, regulations, procedures and formalities that constitute the raw material on which corrupt public officials thrive.

1.12
In a developed country with a relatively strong institutional base, corruption may be prevalent in a single component of the body politic, such as a police force or a political party, or a single area of activity such as the construction industry or the health sector.  In a developing country or a country in transition, which is less well protected by institutions, corruption is likely to penetrate the entire system.  If in such a country the reform programme were to focus on a single area to the exclusion of the others, it will necessarily fail to deliver.  For example, of what use will a sound and “clean” judiciary be if the police and the prosecutors are corrupt?  Similarly, a corrupt judiciary means that the legal and institutional mechanism designed to curb corruption, however well targeted, efficient or honest, remains crippled.  Experience suggests that where there is no strong institutional base, a genuine political commitment and determination to combat corruption is essential.  That leadership may be provided by a President, a Prime Minister, a Chief Justice or an Attorney General, but must be sufficiently strong, consistent and coherent to ensure that the reform process is driven to its logical conclusion.  Political leadership is required to both set an example and to demonstrate that no one, however important, is exempted from the application of the law.

1.13
Where genuine attempts to combat corruption have nevertheless been unsuccessful, there has generally been one missing ingredient – the involvement of civil society.  More often, the political leadership has little or no incentive to combat corruption.  As the section of society that bears the brunt of corruption on a daily basis, civil society is best placed to reverse the public apathy and tolerance of corruption.  Therefore, the involvement of civil society – “the sum total of those organizations and networks which lie outside the formal state apparatus” – is vital in re-shaping attitudes, re-constructing expectations and, because of its proximity to, and familiarity with, the issues, in monitoring the performance of public officials.  If ordinary people expect to pay bribes and are accustomed to dealing with the State through pay-offs, a radical change in attitudes will be necessary before any anti-corruption strategy can get off the ground.  Countries which have relatively low levels of corruption also tend to have low tolerance for corrupt practices and high public support for anti-corruption measures.  Public opinion and the actions of civil society organizations can be, and frequently are, the trigger for addressing corrupt practices in either politics or the functioning of government.  To enable it to perform this task, the government has an obligation to provide a legal and regulatory framework, based upon respect for the twin freedoms of expression and association, within which civil society will have the necessary space to freely operate.  In turn, civil society organizations need to maintain ethical standards and operate responsibly, democratically and transparently.

1.14
The third partner in the coalition necessary to combat corruption is the private corporate sector.  The most compelling reason for it to be involved in an anti-corruption campaign is self-interest: where there is bribery the best companies usually lose the most, since those who pay bribes do so in order to secure the sale of goods or services that would not otherwise have been bought from them.  Neither customer confidence nor their good reputations prevail against a rival who has bribed the decision-maker.  If, in order to remain competitive, they too are compelled to indulge in unethical practices such as “off-the-books” accounts, and employ shadowy “middlemen”, they will no longer be skirting the fringes of criminal conduct but placing themselves increasingly at risk of criminal prosecution.  More positively, by its active participation in securing the ultimate success of a government’s anti-corruption strategy, the private sector will benefit from increased competition, a “level playing field”, greater legal protection of contracts and property rights, less bureaucratic red tape, enhanced predictability, and increased efficiency in dealing with the public sector.

2

INSTITUTIONAL FRAMEWORK

Principal bodies

State obligation

2.1
Articles 6 and 36 of the Convention deal with the principal institutional framework required for the effective implementation of the Convention.  That framework comprises two bodies: a Preventive Anti-Corruption Body and a Law Enforcement Body. The Convention does not, however, require the establishment of separate bodies to perform the functions described in articles 6 and 36.  

2.2
Article 6 requires the State to ensure the existence of a body that is responsible for preventing corruption by: (a) implementing, or overseeing and coordinating the implementation of, anti-corruption policies, and (b) increasing and disseminating knowledge about the prevention of corruption.  This body must be sufficiently independent to be able to carry out its functions effectively and free from any undue influence, and must be provided with the necessary material resources and specialized, trained staff.  

2.3
Article 36 requires the State to ensure the existence of a body or person specialized in combating corruption through law enforcement.  Such body or person must be granted the necessary independence to be able to carry out its functions effectively and without any undue influence.  Such body or person should have the appropriate training and resources to carry out its tasks.

Compliance

2.4
Article 75 of the Constitution states that the Government is, inter alia, “responsible for the maintenance of public law and order and the elimination of administrative corruption”.  

2.5
The General Independent Administration Against Corruption (GIAAC) was created by Presidential Decree No.93 of 14 December 2003/1382.  The Law on the Campaign against Bribery and Official Corruption (hereinafter referred to as the Anti-Corruption Law) has designated GIAAC (or the Office for the Campaign against Bribery and Official Corruption, as it is referred to in the law), which is established as an independent body under the supervision of the President, as the principal body vested with authority to “investigate and regulate the affairs regarding the campaign against bribery and official corruption offences”.  

2.6
The statutory duties of GIAAC as set out in the law are:

(i) Proposing government policy in regard to the campaign against bribery and official corruption and implementing such policy upon approval by the President.

(ii) Creating an active and effective mechanism for the enforcement of the provisions of the law and supervising its implementation.

(iii) Conducting requisite studies for the purpose of exploring fair and useful approaches to establishing a sound administration and the prevention of administrative corruption.

(iv) Identifying the causes and reasons that create corruption in the public administration system.

(v) Advising on matters and issues relevant to bribery and corruption in the administration.

(vi) Investigating the affairs related to bribery and corruption in offices.

(vii) Providing regular reports concerning the performance and achievements of the Office to the President, and publishing detailed reports of the annual activities of the Office to inform the public.

(viii) Creating an information centre to register the properties of public servants.

(ix) Conducting training courses, seminars, workshops and conferences to promote the efficiency and professional capacity of the Office in the capital and provinces.

(x) Establishing and expanding relations and affiliation with similar offices of friendly states and international organizations.

(xi) Proposing the required measures to promote the professional efficiency and transparency of financial and economic activities of central and provincial offices.

(xii) Other duties delegated to it by the President. 

2.7
This law proceeds to invest GIAAC with the powers necessary for the due performance of its duties.  These powers include the power “to take urgent decisions to introduce suspects of bribery and official corruption crimes provided in this law to face judicial prosecution”.  With a technical staff of 84 of whom about half are investigators, GIAAC functions from Kabul with no offices in the provinces.  It has been reported that GIACC has concentrated on investigations and neglected most of its other duties that include planning and designing an anti-corruption strategy.
 The Lower House of the National Assembly has recently decided to abolish GIAAC.

2.8
A press release from the Office of the President dated 28 August 2006 states as follows:

H.E. Hamid Karzai, President of the Islamic Republic of Afghanistan, assigned Abdul Jabbar Sabbit, the Attorney General of Afghanistan, to take widespread and decisive action against corruption and bribery and to fight all types of corruption in the Government offices.

In today’s cabinet meeting, the President instructed the Attorney General to take widespread and decisive action against the perpetrators of corruption and said to the cabinet: “I am assigning the Attorney General to crack down, arrest, and prosecute the perpetrators of corruption in the Government offices.  I am assigning him to take decisive actions in eliminating corruption at all levels, even if its tentacles reach high levels of the Government, and to present a report to me.”

Attorney General Sabbit was invited to the cabinet meeting to report on the current status of corruption in the country.

The President called on the Cabinet Ministers to spare no effort in cooperating with the Attorney General and other relevant authorities to eliminate corruption and bribery in Government offices.

The President instructed the Attorney General to start implementing administrative reforms beginning with the Attorney General’s office in order to create an efficient and corrupt-free agency.
Comment

2.9
Prima facie, there appears to be compliance with articles 6 and 36 of the Convention.  However, a closer examination suggests that that is not so.  

First, to the extent that the Anti-Corruption Law empowers GIAAC to “investigate” bribery and corruption offences and “introduce suspects to face judicial prosecution”, the law is in contravention of the Constitution.  Article 134 of the Constitution states that the “discovery of crimes” is the duty of the Police, while the power to investigate and prosecute crimes is vested in the Attorney General’s Office.  GIAAC’s legitimate function appears to be to formulate a comprehensive anti-corruption strategy, a task which it is reported to have neglected to perform so far.

Second, the Constitution distinguishes between “discovery of crimes” (duty of the police) and “investigation and prosecution” (responsibility of the Attorney General).  In that context, the President’s directive to the Attorney General to “crack down, arrest and prosecute” the perpetrators of corruption appears to raise a constitutional issue in that police powers, which are integral to that process, are constitutionally vested in officers who function under the Minister for the Interior and over whom the Attorney General appears to have no authority. However, this problem may be overcome if provision is made for the secondment of selected police officers to function under the authority of the anti-corruption agency headed by the Attorney General.

Third, there are several other institutions in the country that are either mandated to combat corruption or are actually engaged in combating corruption.  They include: 

(a) The High-Level Inter-Institutional Commission on Corruption, an ad hoc commission appointed by the President in August 2006 and chaired by the Chief Justice and composed of several high-ranking officials, is mandated is to examine the problem of corruption in the several sectors and to recommend short, medium and long-term remedies.

(b) The Parliamentary Commission on Judicial and Justice Affairs, Administrative Reform and Anti-Corruption (JJAARAC) has been established under article 88 of the Constitution, inter alia, to provide oversight over the different anti-corruption agencies and to propose laws and policies to combat corruption.  The commission is reported to have recently reviewed the work of GIAAC. 

(c) The Parliamentary Complaints Commission may receive complaints from citizens, inter alia, on corruption within the executive, legislature or the judiciary.  Its function in respect of such complaints appears to be that of a conduit, in that these are usually referred to the relevant agency for investigation.

(d) The Anti-Bribery and Anti-Corruption Office in the Ministry of Interior (ABACO) investigates complaints of corruption within the police and other units directly under the supervision of the Ministry of Interior (including the offices of provincial governors and district chiefs).  On completion, a report is submitted to the Minister who decides on further action, including whether to refer the matter to GIAAC or to the Attorney General’s Office.

(e) Within the Police, its Criminal Investigation Department, with a staff of approximately 4100 across the country, is responsible for the detection of corruption.  The CID coordinates its efforts with GIAAC and ABACO when a direct request is made for support.  Its Department for Economic Crimes, with a staff of 24 at the central level and with a presence in the provinces, is also reported to be playing a role in detecting corruption related crime, while its Detection Department is involved in surveillance with the aim of detecting corruption related crime.  The police establishment is considered to be highly corrupt and linked to narcotic and other organized crime, and other agencies reportedly have little confidence in the ability of the police to conduct unbiased and professional investigations.

(f) The National Directorate of Security (NDS), established by the National Security Decree of February 2004, is responsible for countering organized crime, a mandate that also extends to the area of corruption.  However, in respect of corruption, the NDS confines itself to information gathering and referring the relevant information to the Attorney General’s Office, GIAAC or the Police.  If such information relates to a high level official, the information is submitted to the President who decides on further action.

(g) The Afghanistan Human Rights Commission (AIHRC) may not investigate a complaint that relates to corruption, but if it receives such a complaint it may compile information and forward such information to the Attorney General’s Office or to GIAAC.

(h) The Office of the Attorney General, under its present head who was appointed in August 2006, is focusing primarily on narcotics and corruption.

2.10
The existing institutional framework, therefore, appears to be a complicated network of fragmented and overlapping mechanisms and responsibilities with little or no evidence of collaboration or coordination.  Several complaint mechanisms exist without any clear legal direction as to how complaints when received should be addressed and dealt with and by whom.  This confusing situation appears to be further compounded by conflict and tension between some of the agencies,
 and the reported criminal conviction and prison sentence in 1988 under United States drug laws of the present Head of GIAAC.
  As a result, scarce resources are not used in a cost effective manner and corruption cases remain unsolved – deliberately or as a result of a lack of capacity.
  The constitutional division of labour between the police who may only “detect”, while the Attorney General’s Office alone may “investigate and prosecute”, cannot make the task of effectively combating corruption any easier.  These deficiencies must be viewed in a context in which patronage and client networks that permeate through several provincial justice institutions “use implicit coercive influence as well as explicit threats to control prosecutorial and judicial decision-making”.
 

2.11
Of the two bodies that currently constitute the principal institutional mechanisms to combat corruption, GIAAC appears not only to be non-functional in respect of its main responsibilities, but also lacking in credibility.  Its continued existence appears to be tenuous in view of the decision of the legislature to abolish it.  It is reported that the Attorney General’s Office had for long been considered to be one of the most corrupt institutions, but that with the appointment of a new Attorney General in August 2006, that perception has changed and the Office is now adopting a dynamic approach to combating corruption, resulting in a significant increase in the number of investigations of low and mid-level public officials for corruption offences.  However, the Attorney General still has difficulty in investigating and prosecuting more complex and high-level crimes, and has been criticized for allegedly not respecting human rights and due process and resorting to arbitrary and illegal detention.
 

2.12
Analysing the need for an independent anti-corruption agency and having regard to current institutional deficiencies, the UNDP Report on Institutional Arrangements notes that:
 

A single-agency approach places a number of key capabilities, responsibilities, and resources under one roof - thereby creating a powerful centralized agency that is tasked to take the lead in the fight against corruption.  A multi-agency approach is less ambitious, creating one or more additional units or agencies with specific anti-corruption responsibilities that either did not previously exist or were scattered among departments.  This strategy avoids setting up a strong “lead” agency in the anti-corruption field, thus reducing the risk of upsetting the balance and separation of governmental powers.  The solution for Afghanistan probably lies somewhere in between.  

2.13
Accordingly, that report proposes the establishment of: 

(a) a Directorate for Anti-Corruption Coordination (DACC) under a Vice President with the following responsibilities:

i. research, intelligence gathering and information management

ii. policy making

iii. prevention

iv. coordination of law enforcement and case management

v. coordination of the implementation of UNCAC

vi. monitoring

vii. education and awareness raising.

(b) a Corruption Investigation and Prosecution Department (CIPD) under the Attorney General with the following responsibilities:

i. investigation

ii. intelligence

iii. surveillance

iv. prosecution of corruption offences.

Recommendation

2.14
The existing legal mechanisms do not constitute adequate compliance with the State obligations under articles 6 and 36 of the Convention.  Corruption is, or is perceived to be so widespread that the existing institutions cannot be adapted to develop and implement an effective and credible anti-corruption strategy.

2.15
In view of article 134 of the Constitution, the investigation and prosecution of bribery and corruption offences must remain the responsibility of the Attorney General’s Office.  The experience of some other countries has been that a greater degree of objectivity is achieved by separating the function of investigation from that of prosecution.  This separation of functions already exists in the Attorney General’s Office, with a Deputy Attorney General in charge of investigations and another Deputy in charge of the drafting and filing of indictments.  It is recommended that an anti-corruption agency, consisting of one or more specialized departments or units, be established by law in the Attorney General’s Office with exclusive responsibility to receive, consider and investigate reports of alleged offences of bribery and corruption; order arrests when deemed necessary; investigate any conduct of a civil servant connected with or conducive to corrupt practices; and institute and conduct prosecutions.

2.16
The anti-corruption agency to be established in the Attorney General’s Office must be assured of committed political backing at the highest levels of government, adequate resources to undertake its work, political and operational independence to investigate even the highest levels of government, adequate powers of access to documentation and for the questioning of witnesses, a user-friendly anti-corruption law, and leadership which is perceived to be of the highest integrity.  The establishment of this anti-corruption agency will require legislation, not only to guarantee its operational independence, but also to enable it to perform its functions.  The secondment of competent police officers to function under the authority of the anti-corruption agency may also require legislation. 

2.17
The establishment of this anti-corruption agency will require not only the abolition of GIAAC, but also the abolition of competing powers and functions now being exercised by other agencies referred to in paragraph 2.9 above.

2.18
The major advantages of a separate new single anti-corruption agency are

(a) a high degree of specialization and expertise can be achieved;

(b) a high degree of autonomy can be established to insulate the institution from corruption and other undue influences;

(c) the institution will be separate from the departments and other bodies it will be responsible for investigating;

(d) a completely new institution will enjoy a fresh start, free of corruption and other problems that may be present in the existing institutions;

(e) it will have greater public credibility;

(f) it can be afforded better security protection;

(g) it will have greater political, legal and public accountability;

(h) there can be greater clarity in the assessment of its progress, successes and failures; and

(i) there will be more expeditious action against corruption since task-specific resources will be used and officials will not be subject to the competing priorities of general law enforcement, audit and similar agencies.

From a political standpoint, the establishment of a specialized anti-corruption agency will send a clear signal that the Government takes anti-corruption efforts seriously.  The disadvantages will probably be greater administrative costs; rivalries between the agency and those with which it will need to cooperate such as the police and auditors;  and the vulnerability to attempts to marginalize it or reduce its effectiveness by under-funding.

2.19
The Convention does not require the establishment of separate bodies to perform the functions described in articles 6 and 36.  Indeed, in a situation of endemic corruption, international experience suggests that an integrated three-pronged attack against corruption, combining investigation, prevention and education in a single institution could prove very successful.  First, information, whether obtained through surveys, vulnerability assessments or more sophisticated methods, is integral to the investigation process.  Second, education and awareness raising should be related to the actual causes of corruption. These are best identified by those engaged in investigation since they will have the information that is needed to play an important role in educating the public about corruption. Third, preventive strategies should realistically target vulnerable sectors identified through intelligence gathering.  Fourth, a major element of anti-corruption strategies is the ability to take account of lessons learned and use them to modify the strategy as it proceeds.  While Afghanistan may not have the resources of Hong Kong, nor its recently acquired traditions of transparency and accountability, the experience of Hong Kong ought not to be entirely ignored.  Indeed, the Hong Kong of the early 1970s had many parallels with today’s Afghanistan.   

2.20
Militating against an integrated single-agency approach is the practical difficulty of assembling several diverse capabilities, responsibilities and resources in an office constitutionally mandated to provide the lead only in respect of criminal investigation and prosecution.  Another is the likelihood of upsetting the balance and separation of governmental powers in Afghanistan today.
  Accordingly, it is recommended that, at this initial stage, another institution be established with responsibility (a) to examine the practices and procedures of government ministries, departments and public bodies and secure the revision of methods of work or procedures which may be conducive to corrupt practices; give advice on request to the private sector on measures to enhance governance and tighten internal control; and provide Best Practice Packages to help private organizations minimize corruption opportunities in common problem areas such as procurement, staff administration and construction; and (b) to educate the public against the evils of corruption and enlist public support in the fight against corruption.  This institution may also be vested with the other responsibilities proposed in the UNDP Report on Institutional Arrangements (see paragraph 2.13 above) except the “coordination of law enforcement and case management” which is a function of the principal anti-corruption agency.  

2.21
A powerful, potentially intrusive anti-corruption agency will require an oversight body to ensure that it operates within the law and in conformity with international human rights principles.  In establishing such a body, regard must be had to the constitutional guarantee of independence of the office of Attorney General in respect of investigations and prosecutions.  A commission consisting of members of both Houses of the National Assembly (similar to the Joint Parliamentary Commission of New South Wales) may be one option.  Another option may be the National Human Rights Commission.  A third, and perhaps more preferable option, may be several oversight bodies in the form of citizens committees (similar to those in Hong Kong) to review and monitor investigations, supervise the work of enhancing practices and procedures to minimize opportunities for corruption, and advise on measures to educate the public and foster public support in combating corruption.  The latter option would be in accord with the requirements of article 13 of the Convention.
Ancillary bodies

 State obligation
2.22
Article 46 of the Convention requires the State to afford other States Parties the widest measure of mutual legal assistance in investigations, prosecutions and judicial proceedings in relation to any offence as set out in that article.  Paragraph 13 of that article requires the State to designate a central authority that shall have the responsibility and power to receive requests for mutual legal assistance and either to execute them or to transmit them to the competent authorities for execution.

2.23
Article 58 of the Convention requires the State to consider establishing a financial intelligence unit which will be responsible for receiving, analysing and disseminating to the competent authorities reports of suspicious financial transactions.

Compliance
2.24
Articles 19 to 28 of the Anti-Money Laundering and Proceeds of Crime Law provide for the establishment of a Financial Intelligence Unit under the authority of Da Afghanistan Bank.  However, its functions under that law are limited to money laundering and the financing of terrorism.  Articles 51 to 74 of the same law provide for mutual assistance in respect of matters under that law and under the Law on Combating the Financing of Terrorism.  There are no similar legal provisions in respect of the offences of bribery and corruption required to be established in accordance with the Convention.

Recommendation
2.25
Legislation will be necessary:

(a) to provide for mutual legal assistance in respect of the offences of bribery and corruption established in accordance with the Convention; 

(b) to designate the proposed anti-corruption agency as the central authority to receive requests for mutual legal assistance and to execute them or transmit them for execution; and 

(c) to require the Financial Intelligence Unit to receive, analyse and forward to the anti-corruption agency reports of relevant suspicious financial transactions.

3

PREVENTIVE MEASURES

An Anti-Corruption Strategy

State obligation

3.1
Article 5 of the Convention requires the State to develop and implement or maintain effective, coordinated anti-corruption policies.  In so doing, the State must endeavour to establish and promote effective practices aimed at the prevention of corruption, and also endeavour to periodically evaluate relevant legal instruments and administrative measures with a view to determining their adequacy to prevent and fight corruption.  The policies must promote the participation of society in anti-corruption activities, and reflect the principles of 

(a) the rule of law, 

(b) proper management of public affairs and public property, 

(c) integrity, 

(d) transparency and

(e) accountability.  

In developing such policies, the State must cooperate with other States and with relevant international and regional organizations, and participate in international programmes and projects aimed at the prevention of corruption.

Compliance

3.2
It has been reported that in Afghanistan today there is no clear policy or legal framework to combat corruption.  Moreover,

(a) within the civil service there is ignorance, lack of understanding or unwillingness to implement the existing legislative and regulatory framework relating to mandates and procedures;

(b) there is neither coordination of, nor collaboration between different agencies on, anti-corruption activities;

(c) a long history of insecurity, intimidation and non-respect for the rule of law has resulted in a culture of impunity;

(d) corruption is endemic within law enforcement agencies; and

(e) there is a serious lack of capacity and expertise in law enforcement agencies.
 

Comment

3.3
Article 5 of the Convention imposes the obligation to develop, and regularly monitor, a coherent and coordinated anti-corruption strategy, and requires the participation of citizens in the planning and implementation of that strategy.  What is required is not a simple declaration of intent on the part of the State, but clear, credible, definite goals developed in a consultative and inclusive manner, with the active participation of civil society, and mechanisms for continuing review and revision of the strategy.

3.4
The articles that follow illustrate how the principles referred to above can be implemented.  In particular, article 13 of the Convention requires the State to take measures to promote the active participation of individuals and groups outside the public sector, such as civil society, non-governmental organizations and community-based organizations, in the prevention of, and the fight against, corruption and to raise public awareness regarding the existence, causes and gravity of and the threat posed by corruption.  This participation must be strengthened by such measures as undertaking public information activities that contribute to non-tolerance of corruption, as well as public education programmes, including school and university curricula;

3.5
Article 5 also requires that the policies that are developed must reflect the principles of the rule of law.  The rule of law is a concept that forms an integral part of democratic governance.  It has been defined at different times in different ways by lawyers, political scientists, legal philosophers and human rights activists.  According to the Afghanistan Human Development Report 2007, “for Afghans, the rule of law refers to all those state and non-state institutions that promote justice and human development through the application of public rules that are deemed fair, applied independently, enforced equally, and consistent with human rights principles”.  This definition consists of four main dimensions: (i) independence of rule of law institutions; (ii) public and fair laws; (iii) equal enforcement; and (iv) consistency with human rights principles.
  It is a definition that accords with current thinking in most democratic countries.  The report proceeds to state that six key challenges to the rule of law threaten both Afghan livelihoods and regional stability.  These are: (i) personal insecurity; (ii) past human rights violations; (iii) injustice towards women and children; (iv) the growing narcotic trade; (v) institutionalised corruption; and (vi) land disputes.
  

Recommendation

3.6
If what is stated above reflects the true position in the country, it is clear that the process of formulating a new anti-corruption strategy in compliance with UNCAC will need to be undertaken as a matter of priority by the proposed anti-corruption agency.  Any legislative authority that is required will need to be reflected in the law to establish the anti-corruption agency. 

The public sector: non-elected public officials

State obligation

3.7
Article 7 of the Convention requires the State to endeavour to adopt, maintain and strengthen systems for the recruitment, hiring, retention, promotion and retirement of civil servants and other non-elected public officials.  These systems must:

(a) be based on principles of efficiency, transparency and objective criteria such as merit, equity and aptitude;

(b) include adequate procedures for the selection and training of individuals for public positions considered especially vulnerable to corruption and the rotation, where appropriate, of such individuals to other positions;

(c) promote adequate remuneration and equitable pay scales, taking into account the level of economic development of the state;

(d) promote education and training programmes to enable them to meet the requirements for the correct, honourable and proper performance of public functions; and

(e) provide them with specialized and appropriate training to enhance their awareness of the risks of corruption inherent in the performance of their functions,

3.8
Article 7 also requires the State to endeavour to adopt, maintain and strengthen other systems that promote transparency and prevent conflict of interest.

Compliance

3.9
The Civil Service Law addresses some of these requirements.  For example, provision exists for the establishment of an Independent Administrative Reform and Civil Service Commission (article 7); a Civil Service Management Department (article 11); a Civil Service Appointments Board (article 13); and a Civil Service Appeals Board (article 17).  This law also directs the relevant authorities to make appointments to the Civil Service “through open competition” (article 15); “based on merit and professional skills” (article 23); and “to prevent racial, tribal, language, religious, sexual and political discrimination”, but to take account of “sexual and tribal balance” in the Civil Service (article 12).  The duties and responsibilities of civil servants (article 25) and their rights and privileges (article 27) are also prescribed in this law.  The Law of Civil Servants addresses in detail the terms and conditions of service of civil servants, including judges and prosecutors.

3.10
While the legal framework necessary to comply with article 7 of the Convention may exist, the Chairman of the Independent Administrative Reform and Civil Service Commission explained that much more needed to be done to translate the laws into practice.  For example, kinship rather than merit often operated in the matter of recruitment and promotion.  The traditional structure of public administration that existed until the 1960s and which had served the country well had been dismantled and replaced with American inspired reforms.  During the communist regime, recruitment was based on political considerations, friendship and kinship.  Under the Mujahideen, ethnicity and tribalism as well as ideological considerations surfaced.  The problems were compounded during Taliban rule when women were excluded from the public service.  Three decades of conflict and extremely low salaries have created an environment in which ethics were irrelevant.  In the public sector, judges, police and tax collectors were the most vulnerable to corruption.

3.11
In regard to administrative reform, the Chairman explained that there were many challenges to be faced in a country that had not inherited a system of good governance or a “proper mentality”.  There was a lack of management skills, complicated laws and procedures, a lack of security and a lack of implementation of laws by people who considered themselves to be above the law.  Kidnapping and smuggling were regular occurrences that went unchecked.  The people were not used to democratic principles or philosophy; the first priority of an employee was to find a way to feed his family. 

3.12
From a less gloomier perspective, the Chairman added that a code of conduct had been formulated, a scheme for merit-based recruitment was being prepared, and the simplification of procedures in the Customs Department has resulted in the steps required to be taken being reduced from 26 to 7, each step usually costing $2. 

Recommendation

3.13
While the matters referred to in subparagraphs (a), (c) and (d) appear to be addressed adequately in existing law, the matters referred to in sub-paragraphs (b) and (e) have not been addressed.  Amendments may, therefore, be necessary to existing law to require the adoption and maintenance of systems:

(a) that include adequate procedures for the selection and training of individuals for public positions considered especially vulnerable to corruption and the rotation, where appropriate, of such individuals to other positions; and

(b) that provide them with specialized and appropriate training to enhance their awareness of the risks of corruption inherent in the performance of their functions.

The public sector: elected public officials

State obligation

3.14
Article 7 of the Convention requires the State to consider the adoption of appropriate legislative and administrative measures:

(a) to prescribe criteria concerning candidature for and election to public office; and

(b) to enhance transparency in the funding of candidates for elected office and the funding of political parties,

and to endeavour to adopt, maintain and strengthen systems that promote transparency and prevent conflict of interest.

Compliance

3.15
Article 85 of the Constitution prescribes the qualifications for membership of the National Assembly: (a) a citizen of Afghanistan; (b) not convicted of committing a crime against humanity or any other a crime, or deprived of civil rights; and (c) not less than 25 years old for election to the Wolesi Jirga and not less than 35 years old for election or appointment to the Meshrano Jirga.  Article 152 prohibits a member from undertaking “other jobs”, while article 155 requires the payment of “appropriate salaries” to members.  However, article 151 which prohibits certain categories of public officials from engaging in “profitable business contracts with the government during their term of office” is, inexplicably, not applicable to members of the National Assembly.  Profiting from business with the government while exercising the duties and functions of a legislator could very well give rise to a conflict of interest.

Recommendation

3.16
Legislation will be necessary to regulate the funding of candidates for elected office and of political parties.  To meet the requirement of adopting, maintaining and strengthening transparency and preventing conflict of interest, legislation is recommended to extend the application of article 151 of the Constitution to members of the National Assembly.

Codes of Conduct

State obligation

3.17
In order to fight corruption, paragraphs (1) to (3) of article 8 of the Convention require the State, inter alia, to promote integrity, honesty and responsibility among its public officials.  (A public official is a person holding a legislative, executive, administrative or judicial office, whether appointed or elected, whether permanent or temporary, whether paid or unpaid, and includes any person who performs a public function or provides a public service).  In particular, the State must endeavour to apply codes or standards of conduct for the correct, honourable and proper performance of public functions, taking note of relevant international initiatives such as the International Code of Conduct for Public Officials adopted by the UN General Assembly in 1996.  The State must also consider disciplinary or other measures against public officials who violate the codes or standards applicable to them.  In this connection, it is relevant to note that paragraph (2) of article 11 of the Convention specifically requires rules with respect to the conduct of members of the prosecution service
 who, under the Constitution, are guaranteed independence in respect of their functions. 

Compliance

3.18
Articles 25, 26 and 27 of the Civil Service Law specify the duties and responsibilities, and the rights and privileges, of civil servants, while article 18 empowers the Civil Service Appeals Board, inter alia, to hear appeals in respect of the violation of “employees’ code of conduct”.  

Comment

3.19
According to the Chairman of the Administrative Reform and Civil Service Commission, a code of conduct has been prepared but not yet implemented.  It is not known whether in preparing that code regard was had to the International Code of Conduct for Public Servants as required by article 8 of the Convention.  The latter, which the United Nations General Assembly recommended to Member States in 1996 “as a tool to guide their efforts against corruption”, addresses (i) General principles; (ii) Conflict of interest and disqualification; (iii) Disclosure of assets; (iv) Acceptance of gifts or other favours; (v) Confidential information; and (vi) Political activity.
  

3.20
In 1998, the Organization for Economic Cooperation and Development (OECD) developed the following principles to help countries review their institutions, systems and mechanisms for promoting public service ethics (Improving Ethical Conduct in the Public Service: Principles for Managing Ethics in the Public Service, OECD Council Recommendation, 23 April 1998):

(a) Ethical standards for public servants should be clear.

(b) Ethical standards should be reflected in the legal framework.

(c) Ethical guidance should be available to public servants.

(d) Public servants should know their rights and obligations when exposing wrongdoing.

(e) Political commitment to ethics should reinforce the ethical conduct of public servants.

(f) The decision-making process should be transparent and open to scrutiny.

(g) There should be clear guidelines for interaction between the public and private sectors.

(h) Managers should demonstrate and promote ethical conduct.

(i) Management policies, procedures and practices should promote ethical conduct.

(j) Public service conditions and management of human resources should promote ethical conduct.

(k) Adequate accountability mechanisms should be in place within the public service.

(l) Appropriate procedures and sanctions should exist to deal with misconduct.

Recommendation

3.21
To meet the requirements of paragraphs (1) to (3) of article 8 of the Convention, it appears to be necessary that any existing code of conduct for civil servants should be reviewed or, preferably, a new Civil Service Ethics Law be prepared, consistent with the principles enunciated in the UN International Code of Conduct for Public Servants and the OECD Principles for Managing Ethics in the Public Service.  Since “public official” in article 8 of the Convention includes also an official holding a legislative or executive office, it is necessary that codes of conduct be prepared for Members of the National Assembly and for Ministers of the Government.  As OECD principle (e) underscores, political commitment to ethics should reinforce the ethical conduct of public servants.

3.22
Apart from the general elements, the contents of a code of conduct will vary, depending on the category of public officials to which it is addressed.  For example, officials responsible for administering public resources, or police or law enforcement officials, may be subject to specific rules.  So too members of the National Assembly and other elected bodies, or ministers and others holding political office.  A code of conduct may be established either by law or contract, or a combination of both.  In this connection, it must be noted that article 8(6) of the Convention requires the State to consider taking disciplinary or other measures against a public official who violates the code of conduct.  Therefore, a code must be formulated with a view to implementation, which means an effective implementation plan, including clear procedures and sanctions to be applied when the code is breached, and a strong commitment to ensure that the plan is carried out.

Whistleblowing

State obligation

3.23
Article 8(4) of the Convention requires the State to consider establishing measures and systems to facilitate the reporting by public officials of acts of corruption to appropriate authorities, when such acts come to their notice in the performance of their functions.  Article 33 of the Convention requires the State to consider incorporating into domestic law appropriate measures to provide protection against any unjustified treatment for any person who reports in good faith and on reasonable grounds to the competent authority any facts concerning offences established in accordance with the Convention.

Compliance

3.24
The Civil Service Law, in article 27, recognizes the freedom enjoyed by a civil servant to express views on the legality of an order issued by a senior authority.  Such views are required to be communicated to his or her manager, whereupon the civil servant concerned is absolved of all responsibility for that order.  Apart from this provision, there appears to be nothing in any law that encourages, or even permits, public interest disclosure or “whistleblowing”. 

Comment

3.25
The purpose of a whistleblower law is to provide protection for a public official who, in good faith, reports an act of corruption or other illicit behaviour in his or her office, department or ministry.  Experience has demonstrated that the existence of a law alone is not sufficient to instil trust in a potential whistleblower.  The law must provide for a mechanism that allows the institution to deal with the content of the message and not the messenger.  In other words, the disclosure must be treated objectively and, even if it proves to be false, the law must apply as long as the whistleblower acted in good faith.  It must also apply irrespective of whether or not the information disclosed was confidential and even if the whistleblower may have breached the law by blowing the whistle.  The law must not only encourage a public official to report, but also indicate who to report to, prescribe specific reporting procedures, and provide sufficient guarantees against possible retaliation from employers or actions in the courts.

Recommendation

3.26
Legislation is necessary on the lines indicated above in order to comply with the requirements of article 8(4) and article 33 of the Convention.

Declaration of assets and liabilities

State obligation

3.27
Article 8(5) of the Convention requires the State to endeavour to establish measures and systems requiring public officials to make declarations to appropriate authorities regarding, inter alia, their outside activities, employment, investments, assets and substantial gifts or benefits from which a conflict of interest may result with respect to their functions as public officials.

Compliance

3.28
Article 154 of the Constitution states that “The wealth of the President, Vice-Presidents, Ministers, Members of the Supreme Court and the Attorney General before and after their term of office would be registered and monitored by an organ to be set by law”.  No such law appears to have been enacted yet.  Even when such law is enacted, it would fall far short of the requirements of article 8(5) of the Convention.

Comment

3.29
It is neither necessary nor practicable to require every public official to disclose his or her assets since the purpose of a disclosure process as part of an anti-corruption strategy is to target those public officials with sufficient potential for illicit enrichment.  The information required from a public official would go beyond “wealth” as referred to in the Constitution, and would be required annually.  It would include income from all sources and assets such as investments, bank accounts and real property as well as transactions, expenditures and other liabilities.  Since it is not unusual for a corrupt official to use his or her immediate (or extended, in certain cultures) family as a conduit to receive or dispose of ill-gotten gains, disclosure with respect to the family may also be necessary.  Legislation requiring the declaration of assets and liabilities will need to specify the consequences for non-compliance, establish a monitoring body, and grant access to law enforcement agencies.  It is also desirable that a mechanism be devised to make the declarations accessible to the public.

Recommendation
3.30
Legislation is necessary on the lines indicated above in order to comply with the requirements of article 8(5) of the Convention.

Public procurement

State obligation

3.31
Article 9(1) of the Convention requires the State to establish appropriate systems of procurement based on transparency, competition and objective criteria in decision-making that are effective in preventing corruption.  Such systems must provide for: 

(a) the public distribution of information relating to procurement procedures and contracts, including information on invitations to tender and on the award of contracts;

(b) the establishment in advance, and publication, of conditions for participation, including selection and award criteria and tendering rules;

(c) the use of objective and predetermined criteria for public procurement decisions;

(d) an effective system of domestic review, including an effective system of appeal; and 

(e) measures to regulate matters regarding personnel responsible for procurement, such as declaration of interest in particular public procurements, screening procedures and training requirements.

Compliance

3.32
The Law on Procurement meets the above requirements.

Management of public finances

State obligation

3.33
Article 9(2) of the Convention requires the State to take appropriate measures to promote transparency and accountability in the management of public finances.  Such measures will include: 

(a) procedures for the adoption of the national budget;

(b) timely reporting on revenue and expenditure;

(c) a system of accounting and auditing standards and related oversight;

(d) effective and efficient systems of risk management and internal control; and

(e) corrective action in the case of failure to comply with any of the above requirements.  

The State must also take measures to preserve the integrity of accounting books, records, financial statements or other documents related to public expenditure and revenue and to prevent the falsification of such documents.

Compliance

3.34
The Public Finance and Expenditure Management Law appears to meet the above requirements.  However, there is an important area that may require consideration.  It relates to foreign aid, much of which, according to the Minister of Finance himself,
 is not part of the national budget and is, therefore, not accountable through the budget processes in Afghanistan.  If the public financial management systems and processes established by this law do not apply to such funds, amending legislation may be necessary.

Access to information

State obligation

3.35
Article 10 of the Convention requires the State to enhance transparency in its public administration, particularly in respect of its organization, functioning and decision-making processes.  This may be achieved by such measures as: 

(a) allowing members of the public to obtain information on such matters and also, where appropriate, on decisions and legal acts that concern members of the public;

(b) simplifying administrative procedures in order to facilitate public access to the competent decision-making authorities; and

(c) publishing information including periodic reports on the risks of corruption in its public administration.

3.36
Article 13 of the Convention requires the State to take measures to:

(a) enhance the transparency of, and promoting the contribution of the public to, decision-making processes;

(b) ensure that the public has effective access to information; and

(c) Respect, promote and protect the freedom to seek, receive, publish and disseminate information concerning corruption. 

Compliance

3.37
Article 50 of the Constitution states that the citizens of Afghanistan “have the right of access to information from government offices in accordance with the provisions of law”.  It adds that “this right has no limits, unless violation of the rights of others”.  No legislation appears to have been enacted to implement this declaration of a fundamental right.

Comment

3.38
The requirements of articles 10 and 13 of the Convention will be met by the enactment of an Access to Information Law.  This is a powerful mechanism of accountability.  To the extent that the decision-making processes are made transparent, opportunities for corruption and/or conflict of interest will be minimized and the potential for abuse of power reduced.  An access to information law will usually adopt four methods to achieve the objective of enhancing transparency:

(a) Every government agency will be required to publish an annual statement of its operations. The statement will include a description of agency structures and functions, as well as a register of all categories of documents it possesses in sufficient detail to facilitate access. It will also be required to publish policy documents.  These include interpretations, rules and guidelines, any statements of policy, practice or precedents issued to officers, and its procurement rules.

(b) A legally enforceable right of access to documented information held by the government will be recognized, subject only to such exceptions as are reasonably necessary to protect public interests or personal privacy.  Access is provided by giving applicants a reasonable opportunity to inspect the document or by supplying them with a copy.

(c) The right of an individual to apply to amend any record containing information relating to him or her that he or she believes to be incomplete, incorrect, out of date or misleading, will be recognized and allowed.

(d) Independent bodies to provide a two-tier system of appeal against any refusal to provide access will be established.

Recommendation

3.39
Legislation will be necessary to provide for access to information in the manner set out above.

The Judiciary

State obligation
3.40
Article 11(1) recognizes the independence of the judiciary and its crucial role in combating corruption, and requires the State to take measures, without prejudice to judicial independence, to: (a) strengthen judicial integrity, and (b) prevent opportunities for corruption among members of the judiciary.  Such measures may include rules with respect to the conduct of members of the judiciary.  

Compliance

3.41
The term “judicial independence” refers to the institutional and operational arrangements defining the relationship between the judiciary and other branches of government and which are designed to guarantee the judiciary the collective or institutional independence required to exercise jurisdiction fairly and impartially over all issues of a judicial nature. Three essential conditions for judicial independence are:

(a) security of tenure

(b) financial security and

(c) institutional independence.  

3.42
Chapter 7 of the Constitution and articles 151, 152, 154 and 155 in chapter 11 of the Constitution seek to guarantee by law these three essential conditions.  It is not known to what extent the constitutional provisions referred to above are translated into practice.  It has been reported, for example, that the independence of many judges may be compromised by their appointment on the basis of patronage networks compounded by insufficient qualifications and a lack of professionalism.
 

3.43
It is also not known what steps are being taken to strengthen judicial integrity and prevent opportunities for corruption among members of the judiciary, as required by article 11(1) of the Convention.  The concept of “judicial integrity” in the Convention may be defined broadly to include the following values: 

· judicial independence in both its individual (i.e. the ability to act free of any extraneous influences, inducements, pressures, threats or interference, direct or indirect, from any quarter or for any reason) and institutional aspects;

· impartiality (i.e. the ability to act without favour, bias or prejudice); 

· integrity, i.e. personal conduct which is above reproach in the view of a reasonable observer;

· propriety and the appearance of propriety in the manner in which the judge conducts his or her activities, both personal and professional;

· equality, i.e. an awareness, understanding and recognition of diversity in society and respect for such diversity;

· competence and diligence.

3.44
According to a report cited in the Afghanistan Human Development Report 2007,
 the Afghan judiciary must travel a long road to competence, legitimacy and independence.

Three decades of war and political upheaval have taken an enormous toll against the judicial system.  There are few buildings to house judges, prosecutors and attorneys, police or prisoners.  There are equally few skilled professionals to fill the buildings.  Until recently, few Afghan judges had copies of the laws of Afghanistan, and most had not been trained in those laws.  There is no communications infrastructure, no file management system, and no libraries.  Fundamentally, a political culture that respects the rule of law is also missing.  Afghan judges and prosecutors from around the country complain that government officials and militia commanders interfere with their decisions.  At the same time, the level of corruption within the judicial system is reportedly quite high.  As a result, citizens who want justice often cannot find it, and those who want to evade justice can do so easily. 

3.45
In this situation, traditional non-state institutions – jirgas or shuras, reportedly operate as important mechanisms of dispute settlement across the country.  They are estimated to account for more than 80% of the cases that are settled.  Empirical data shows that these institutions often resolve local disputes in a manner more trusted, considered fairer and less corrupt, and are deemed more accessible than state courts.  These institutions reportedly deliver justice more effectively (and cost-effectively) and are more in line with local norms and traditions than state justice institutions.  However, at least two negative aspects of these institutions have also been noted.  One is that they are highly patriarchal institutions where women are rarely allowed to participate in decision-making.  The other is the exceptional remedy of offering a woman or girl into marriage as a means of dispute settlement - a practice that violates the Constitution, Islamic law and human rights principles.
  

Comment

3.46
Consistent with the principle of judicial independence, the primary responsibility for implementing article 11(1) of the Convention rests on the national judiciary.  One measure designed to strengthen integrity among members of the judiciary is the adoption of, and compliance with, a national code of judicial conduct that reflects contemporary international standards.  Indeed, article 11(1) of the Convention mentions rules with respect to the conduct of judges as a measure that should be considered.  A code of conduct is likely to be effective in combating non-conventional corruption in the judicial system.  This is the grey area where an insidious but extremely damaging form of corruption occurs through inappropriate relationships and political and other forms of patronage.  In this connection, the United Nations Economic and Social Council has requested governments to invite their judiciaries to utilise the Bangalore Principles of Judicial Conduct as the model code.
  It has been reported that on 21 July 2007, the Supreme Court adopted a new Code of Judicial Conduct.  

3.47
The adoption of a code of conduct should be followed by instruction in such code as an essential element in the training of new judges as well as in in-service training programmes, and by information to other public officials and civil society about the existence and provisions of such code against which the conduct of judges may be measured.  A code of conduct will be effective only if its application is regularly monitored.  A credible mechanism is, therefore, necessary to receive, investigate and determine complaints against judges and court personnel, fairly and expeditiously. 

3.48
The judiciary is reportedly perceived to be the most dysfunctional and corrupt institution in Afghanistan.
  Corruption in the court system has been described as being “endemic”.  In the circumstances, the Government should encourage the Supreme Court to formulate a national plan of action to combat corruption in the judiciary and to take the initiative in instituting the necessary reform measures.  The Government should, where necessary, provide both financial and legislative assistance to implement the national plan of action.  

3.49
The judiciary should, as the first step, determine the nature and extent of corruption in the judicial system. While it is unlikely that court users and other stakeholders will be willing to confess to acts of corruption, international experience suggests that it should be possible, through appropriate surveys and case audits, to identify weaknesses in the system that provide opportunities for “gatekeepers” (whether judges, lawyers or court personnel) to emerge, demanding payment in order to proceed to the next stage of the proceedings.  Other techniques that have proved successful in some countries include focus group consultations conducted by the judiciary with court users, civic leaders, lawyers, police, prison officers and other actors in the judicial system; national workshops of stakeholders; and judges conferences.  

3.50
Once the weaknesses have been identified, it should be possible to minimize opportunity through systemic reforms designed to limit the situations in which corruption can occur.  The Principles of Conduct for Court Personnel prepared by the International Judicial Integrity Group is another useful statement of international standards that could be profitably utilised.  Whether legislation should be introduced to incorporate these principles of conduct, or whether it could be done administratively is a matter that should be considered by the judiciary.

3.51
While the focus of UNCAC is the formal court system, regard must be had to the fact that in Afghanistan today, traditional non-state institutions continue to operate as important mechanisms of dispute settlement across the country.  Any reform programme should, therefore, seek to create a more accountable and standardized traditional justice system.  Reform of the justice sector requires innovative approaches grounded in local realities such as finding constructive ways in which to improve informal justice while responding to the constraints of the formal system.

3.52
It has been reported that current procedures to bring judges to court are cumbersome, and that so far “hardly any judge has been sentenced for a corruption case”.
  The Attorney General referred to one instance when a judge was arrested for accepting a bribe of $300.  He added that while he wished to investigate 14 other judges for corruption, the Supreme Court had so far neglected to grant permission to do so.  It is not known under what provision of law such permission is required.  One likely impediment is article 133 of the Constitution which states that:

When a judge is accused of having committed a crime, the Supreme Court shall inquire about the case involving the judge in accordance with the law.  After listening to his defence, when the Supreme Court regards the accusation to be valid, it shall present a proposal about the judge’s dismissal to the President.  After the presidential approval, the accused judge is dismissed from duty, and punished in accordance with the provisions of the law. 

There are two possible interpretations.  One is that the Supreme Court will conduct a preliminary inquiry and upon being satisfied of the judge’s guilt will recommend dismissal after which his trial on corruption charges could commence.  The other is that the judge will be tried before the Supreme Court, and upon being found guilty will be dismissed from office and thereafter punished.  Neither appears to be acceptable.  The first may infringe the presumption of innocence at his trial and will deny him a fair hearing on appeal in the event of a conviction.  The second will deny him the right to appeal to a superior court against his conviction and sentence.

3.53
Judicial independence does not require that judges should enjoy immunity from the application of normal laws, except to the extent that a judge may enjoy personal immunity from civil suits for monetary damages for improper acts or omissions in the exercise of judicial functions.  Judges, like other citizens, are subject to the criminal law.  They have, and should have, no immunity from obedience to the general law.  Where reasonable cause exists to warrant investigation by police and other public bodies of suspected criminal offences on the part of judges and court personnel, such investigations should take their ordinary course, according to law.  Legislation may, therefore, be necessary to clarify this position.

Recommendation
3.54
Whether further legislation is necessary to implement article 11(1) of the Convention will need to be determined after a comprehensive reform programme relating to the judicial system, both formal and informal, has been formulated.  While judicial reform is a matter of high priority, the process will take time and involve significant effort.  Meanwhile, it is recommended that any legal impediments in the way of judicial corruption being investigated and punished effectively and expeditiously, be removed.

The prosecution service
State obligation
3.55
Article 11(2) of the Convention requires the State to introduce and apply within the prosecution service measures to the same effect as those taken pursuant to article 11(1) in respect of the judiciary.

Compliance
3.56
It has been reported that the Office of the Attorney General has drafted, but not finalized, rules of ethics and professional conduct for prosecutors, based in part on the United Nations Guidelines on the Role of Prosecutors (1990, Havana) and the 1999 Standards of Professional Responsibility and Statement of the Essential Duties and Rights of Prosecutors adopted by the International Association of Prosecutors. 

Comment

3.57
The prosecution service must not be subject to direction from the executive or the legislature, but must enjoy the same degree of independence as the judiciary. In particular,

(a) prosecutors must always conduct themselves professionally, in accordance with the law and the rules and ethics of their profession, and exercise the highest standards of integrity and care, and be, and be seen to be, fair, consistent, independent and impartial.

(b) the use of prosecutorial discretion should be exercised independently and free from political interference.

(c) in the institution of criminal proceedings, prosecutors should proceed only when a case is well-founded upon evidence reasonably believed to be reliable and admissible, and should not continue with a prosecution in the absence of such evidence.

3.58
These objectives may be pursued through a code of conduct.  In this connection, reference may be made to the 2005 United Nations Handbook on Practical Anti-Corruption Measures for Prosecutors and Investigators, the United Nations Guidelines on the Role of Prosecutors (1990, Havana), and the 1999 Standards of Professional Responsibility and Statement of the Essential Duties and Rights of Prosecutors adopted by the International Association of Prosecutors, which have now been endorsed by the UN Commission on Crime Prevention and Criminal Justice, with an invitation to Member States to take them into consideration when developing rules with respect to the professional and ethical conduct of members of prosecution services.

Recommendation

3.59
Article 134 of the Constitution states that the Attorney General’s Office, while being part of the executive branch of government, is “independent in its functions”.  Whether legislation is required to give effect to rules of conduct is a matter that may need to be addressed by the relevant authorities.

The private sector

State obligation

3.60
Article 12(1) of the Convention requires the State to take measures to prevent corruption involving the private sector, enhance accounting and auditing standards, and provide effective, proportionate and dissuasive civil, administrative or criminal penalties for failure to comply with such measures.  These measures may include:

(a) promoting cooperation between law enforcement agencies and relevant private entities;

(b) promoting the development of standards and procedures designed to safeguard the integrity of relevant private entities, including codes of conduct;

(c) promoting transparency among private entities, including measures regarding the identity of legal and natural persons involved in the establishment and management of corporate entities;

(d) preventing the misuse of procedures regulating private entities, including procedures regarding subsidies and licences granted by public authorities for commercial activities;

(e) preventing conflict of interest by imposing appropriate restrictions on the professional activities of former public officials or on the employment of public officials by the private sector after their resignation or retirement where such activities or employment relate directly to the functions held or supervised by those public officials during their tenure;

(f) ensuring that private enterprises, taking account of their structure and size, have sufficient internal auditing controls and certification procedures to assist in preventing and detecting acts of corruption.

3.61
In order to prevent corruption, article 12(3) requires the State to prohibit the following acts carried out for the purpose of committing an offence established under the Convention:

(a) The establishment of off-the-books accounts;

(b) The making of off-the-books or inadequately identified transactions;

(c) The recording of non-existent expenditures;

(d) The entry of liabilities with incorrect identification of their objects;

(e) The use of false documents; and

(f) The intentional destruction of bookkeeping documents earlier than foreseen by the law.

3.62
Article 12(4) requires the State to disallow the tax deductibility of expenses that constitute bribes and any other expenses incurred in furtherance of corrupt conduct.

Compliance

3.63
There does not appear to be any laws that regulate the matters referred to in article 12 paragraphs (1), (3) or (4).

Comment

3.64
These requirements contribute to enhancing investor confidence, protecting consumer interests, and denying the supply side of corruption in relation to the public sector.  They may also contribute to the integrity of the electoral process, having regard to the increasing role of business in funding political parties and candidates.

Recommendation
3.65
The implementation of article 12 of the Convention will require legislation.

Preventing money laundering

State obligation

3.66
Article 14 of the Convention requires the State to address the problem of money laundering.  For this purpose, the State must:

(a) Institute a comprehensive domestic regulatory and supervisory regime for banks and non-bank financial institutions (and others who provide formal or informal services for the transmission of money or value and other bodies particularly susceptible to money-laundering), in order to deter and detect all forms of money-laundering, emphasizing requirements for customer and beneficial owner identification, record-keeping and the reporting of suspicious transactions;

(b) Ensure that administrative, regulatory, law enforcement and other authorities dedicated to combating money-laundering (including judicial authorities) have the ability to cooperate and exchange information at the national and international levels, and to that end, consider the establishment of a financial intelligence unit to serve as a national centre for the collection, analysis and dissemination of information regarding potential money-laundering.

3.67
Article 14 also requires the State to consider implementing appropriate and feasible measures to require financial institutions, including money remitters:

(a) to include on forms for the electronic transfer of funds and related messages accurate and meaningful information on the originator;

(b) to maintain such information throughout the payment chain; and

(c) to apply enhanced security on transfers of funds that do not contain complete information on the originator.

3.68
Money-laundering is done essentially in three stages: by introducing the proceeds into the financial system (placement); engaging in various transactions intended to obfuscate the origin of and path taken by the money (layering); and thereby integrating the money into the legitimate economy through apparently legitimate transactions (integration).  The overall objective of article 14 of the Convention is to provide a comprehensive regime that facilitates the identification of money-laundering activity and promotes information exchange among a range of authorities dedicated to combating money-laundering.  In preparing the necessary legislation to give effect to article 14, the State is expected to pay attention to the 40+9 Recommendations of the Financial Actions Task Force (FATF) which is the worldwide standard-setter against money-laundering.

Compliance

3.69
The Anti-Money Laundering and Proceeds of Crime Law appears to meet all the requirements of article 14 of the Convention. 

4

CRIMINALIZATION

Offences

4.1
The Convention requires the establishment by law of several offences, with sanctions that take into account the gravity of each offence, if these do not already exist in the domestic law.  Where relevant legislation is already in place, the State must ensure that the existing provisions conform to the Convention requirements and amend the law, if necessary.  The section on criminalization contains two categories of offences.  In one category are the offences that the State must establish as crimes (mandatory criminalization).  In the other are offences that the State is required to consider establishing (optional criminalization).  In this report, both categories of offences are examined together since international experience has demonstrated that some, if not all, of the offences in the latter category are as integral to an effective anti-corruption strategy as are those in the former.

Bribery of national public officials
State obligation

4.2
Article 15 of the Convention requires the establishment of two offences: active and passive bribery of national public officials.

i.
The State must establish as a criminal offence, when committed intentionally, the promise, offering or giving, to a public official, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting, in the exercise of his or her official duties.

ii.
The State must also establish as a criminal offence, when committed intentionally, the solicitation or acceptance by a public official, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting, in the exercise of his or her official duties.

4.3
A “public official” is defined in article 2(a) of the Convention as:

(a) Any person holding a legislative, executive, administrative or judicial office of the State, whether appointed or elected, whether permanent or temporary, whether paid or unpaid, irrespective of that person’s seniority;

(b) Any other person who performs a public function, including for a public agency or public enterprise, or provides a public service, as defined in the domestic law of the State and as applied in the pertinent area of law of the State;

(c) Any other person defined as a “public official” in the domestic law of the State.

Comment

4.4
The required elements of “active bribery” are those of promising, offering or actually giving something to a public official.  The offence must cover instances where no gift or other tangible item is offered or accepted.  An undue advantage may be something tangible or intangible, whether pecuniary or non-pecuniary.  The undue advantage does not have to be given immediately or directly to a public official.  It may be promised, offered or given directly or indirectly.  A gift, concession or other advantage may be given to some other person, such as a relative or political organization.  The required mental element is that the conduct must be intentional.  In addition, some link must be established between the offer or advantage and inducing the official to act or refrain from acting in the course of his or her official duties.  Similarly, the elements of “passive bribery” are soliciting or accepting the bribe.

Compliance

4.5
The Law on Campaign against Bribery and Official Corruption does not define the offence of “bribery” but, in article 3, makes reference to article 254 to 267 of the Penal Code.  It then proceeds to define “official corruption” as “an illegal act committed by state employees and other public servants to attain to personal or group aims” in one or more of several ways such as “embezzlement and deception”, stealing documents”, “wastage of official records and papers”, and “bribing, illegally recommending, requesting and lobbying”.  None of these prohibited forms of conduct are defined.

4.6
The corresponding offences in the Penal Code appear to be articles 254, 258 and 259.  Article 254 addresses the active bribery, and article 258 the passive bribery, of an official of the public services.  Article 259 concerns a member of parliament, municipality, provincial or local council.  Article 12 defines the term “officials of the public services” to include (a) permanent and contract employees of the State and State enterprises; (b) permanent and contract employees of public institutions; (c) members of the organs of State and provincial and local assemblies; and (d) attorneys-at-law, arbiters, experts, witnesses and other persons whose certifications are honoured.

Recommendation

4.7
Articles 254, 258 and 259 read with article 12 of the Penal Code appear to satisfy the basic requirements of article 15 of the Convention.  However, it would be preferable if greater clarity were introduced into existing law.  For example, the expression “undue advantage” in the Convention is more open-ended than “money, goods or other benefit” in article 254 of the Penal Code, and it is not clear whether judges and temporary unpaid officials are contemplated in article 12 of the Penal Code.  Since all the other offences required to be established by the Convention (with the exception of the anti-money laundering offences) will require new legislation, it may be prudent to do so with respect to these offences too. 

Bribery of foreign public officials and 

officials of public international organizations
State obligation

4.8
Article 16(1) of the Convention requires the establishment of the offence of active bribery of foreign public officials and officials of public international organizations, while article 16(2) requires the State to consider establishing the offence of passive bribery of these officials.

i.
The State must establish as a criminal offence, when committed intentionally, the promise, offering or giving to a foreign public official or an official of a public international organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties, in order to obtain or retain business or other undue advantage in relation to the conduct of international business.

ii.
The State must consider establishing as a criminal offence, when committed intentionally, the solicitation or acceptance by a foreign public official or an official of a public international organization, directly or indirectly, of an undue advantage, for the official himself or herself or another person or entity, in order that the official act or refrain from acting in the exercise of his or her official duties.

Comment

4.9
These two offences are different from those required by article 15 of the Convention in that (i) they apply to foreign public officials or officials of a public international organization, and (ii) the undue advantage must be linked to the conduct of international business, which includes the provision of international aid.

Compliance

4.10
There are no offences in the domestic law that correspond to the two required to be established by article 16 of the Convention.

Recommendation

4.11
Legislation will be required to establish these two offences.  Having regard to the fact that large inflows of international assistance combined with the pressure to spend these funds quickly, is reportedly one of the principal sources of corruption in the country
, it is recommended that the offence of passive bribery, which is an optional requirement, be also established.

Embezzlement, misappropriation or other 

diversion of property by a public official
State obligation

4.12
Article 17 of the Convention requires the State to establish as a criminal offence, when committed intentionally, the embezzlement, misappropriation or other diversion by a public official for his or her benefit or for the benefit of another person or entity, of any property, public or private funds or securities or any other thing of value entrusted to the public official by virtue of his or her position.

Compliance

4.13
The Law on the Campaign against Bribery and Official Corruption merely refers, in article 3, to embezzlement and deception as forms of Official Corruption.  Article 268 of the Penal Code states that “any official of public services to whom the goods of State or persons have been given in the line of his duty, and he embezzles it or hides it” shall be sentenced to long imprisonment.  Article 269 of the Penal Code states that any official of public services who turns into his own proprietorship State money, priced documents, goods or other articles, shall be sentenced to medium imprisonment, but does not criminalize diversion for the benefit of another person or entity. None of these statutory provisions appear to meet all the requirements of article 16 of the Convention.

Recommendation

4.14
Legislation will be required to establish these two offences.

Trading in influence

State obligation

4.15
Article 18 of the Convention requires the State to consider establishing the offences of active and passive trading in influence.

i.
The State must consider establishing as a criminal offence, when committed intentionally, the promise, offering or giving to a public official or any other person, directly or indirectly, of an undue advantage in order that the public official or person abuse his or her real or supposed influence with a view to obtaining from the administration or public authority an undue advantage for the original instigator of the act or for any other person.

ii.
The State must consider establishing as a criminal offence, when committed intentionally, the solicitation or acceptance by, a public official or any other person, directly or indirectly, of an undue advantage, for himself or herself or for another person, in order that the public official or the person abuse his or her real or supposed influence with a view to obtaining from the administration or public authority an undue advantage.

Compliance

4.16
There are no statutory provisions that meet the requirements of article 18 of the Convention.

Comment

4.17
These two offences are different from the two offences required by article 15.  The offences under article 15 involve an act or refraining to act by public officials in the course of their duties, while the offences under article 18 involve using one’s real or supposed influence to obtain an undue advantage for a third person from an administration or public authority of the State.  

Recommendation

4.18
Legislation will be required to establish these two offences.

Abuse of functions

State obligation

4.19
Article 19 of the Convention requires the State to consider the establishment as a criminal offence, when committed intentionally, of the abuse of functions or position, that is, the performance of or failure to perform an act, in violation of laws, by a public official in the discharge of his or her functions, for the purpose of obtaining an undue advantage for himself or herself or for another person or entity.

Compliance
4.20
According to the interpretative notes, this offence may encompass various types of conduct such as improper disclosure by a public official of classified or privileged information.  Article 257 of the Penal Code which states that “a person who forces an official of public services through moral or material pressure to do an “unrightful” work or hinders the performance of his job obligations or disrupts it, shall be considered as briber”, does not meet the requirements of article 19.  Nor is there any other statutory provision even remotely relevant to article 19.

Recommendation
4.21
Legislation will be required to establish this offence.

Illicit enrichment

State obligation
4.22
Article 20 of the Convention requires the State to consider the establishment as a criminal offence, when committed intentionally, of illicit enrichment, that is, a significant increase in the assets of a public official that he or she cannot reasonably explain in relation to his or her lawful income.

Compliance

4.23
Illicit enrichment or possession of unexplained wealth is not an offence under Afghan law.

Comment

4.24
Increasingly, both at the national and international levels, the possession of unexplained wealth is being criminalized by introducing the offence that penalizes a public official who is, or has been, maintaining a standard of living or holding pecuniary resources or property that is significantly disproportionate to his or her present or past known legal income and who is unable to produce a satisfactory explanation.  It addresses the difficulty faced by the prosecution when it must prove that a public official solicited or accepted bribes in cases where his or her enrichment is so disproportionate to his or her lawful income that a prima facie case of corruption can be made.  The offence of illicit enrichment is now one of the principal tools employed to combat corruption in the public sector, and forms part of the law in several countries including Hong Kong, Botswana, Greece, Italy, Germany, Kenya, Singapore and Sri Lanka, and is an important element of the OAS Inter-American Convention against Corruption.  This offence has also been found to be useful as a deterrent to corruption among public officials.

4.25
This offence has been criticized in some quarters as being inconsistent with the presumption of innocence.  However, it should be noted that the degree of flexibility that is normally assumed to be implicit in a provision of general application is perhaps also permitted in respect of the presumption of innocence.  One example of this is the case of an offence involving the performance of some act without a licence.  Commonsense dictates that the prosecution should not be required to shoulder the virtually impossible task of establishing that an accused does not have a licence when it is a matter of comparative simplicity for the accused to establish that he or she has one.

4.26
This issue was examined in Hong Kong where section 10 of the Prevention of Bribery Ordinance provides that “

Any person who, being or having been a public servant, 

(a) maintains a standard of living above that which is commensurate with his present or past official emoluments or 

(b) is in control of pecuniary resources or property disproportionate to his present or past official emoluments, 

shall, unless he gives a satisfactory explanation to the court as to how he was able to maintain such a standard of living or how such pecuniary resources or property came under his control, be guilty of an offence.  

4.27
The Court of Appeal of Hong Kong observed that section 10 places the burden of proving the absence of corruption on the defendant.  But before he or she is called upon to do so, the prosecution has to prove beyond reasonable doubt the public servant status of the accused, his or her standard of living during the charge period, and his or her total official emoluments during that period.  In addition, the prosecution has to prove that his or her standard of living could not reasonably, in all the circumstances, have been afforded out of his or her total official emoluments during that period.  Once those matters have been proved by the prosecution, the accused has to give a satisfactory explanation as to how he or she was able to maintain an incommensurate standard of living or how disproportionate pecuniary resources or property came under his or her control.  Ordinarily, the primary facts on which the accused’s explanation would be based, such as the existence of any capital or income independent of his or her official emoluments, would be peculiarly within the accused’s own knowledge.  If the accused “proves” on a “mere balance of probabilities” the factual maters on which his or her explanation is based, the court has to decide whether or not such matters might reasonably account for the incommensurate standard of living or disproportionate pecuniary resources or property.

4.28
The Court stressed that the explanation requirement was not triggered by trifling incommensurateness or disproportion.  Unless something is more than trifling, the court cannot safely hold that it even exists.  What really triggers the explanation requirement is incommensurateness or disproportion that is unreasonable in the circumstances.  Even where that threshold is reached, it is still the case that the slighter such incommensurateness or disproportion, the less is required by way of explanation for the same.  The Court observed that where corruption is concerned, there is a need, within reason, of course, for special powers of investigation and an explanation requirement.  Specific corrupt acts are inherently difficult to detect, let alone prove in the normal way.  The true victim, society as a whole, is generally unaware of the specific occasions on which it is victimized; and, unlike in dangerous drug cases, there is no obviously unlawful commodity such as the drugs themselves that the offender can be in possession of.  Accordingly, section 10 was consistent with the constitutional guarantee of the presumption of innocence.  It was dictated by necessity and went no further than necessary.

Recommendation

4.29
Although not a mandatory requirement of the Convention, it is recommended that the offence of illicit enrichment be incorporated in the law.  In drafting the law, it should be borne in mind that in most cases there are three potential ways in which a presumed fact may be rebutted.  First, the accused may be required merely to raise a reasonable doubt.  Second, the accused may have an evidentiary burden to adduce sufficient evidence to bring into question the truth of the presumed fact.  By so doing, he or she raises an issue before it has to be determined as one of the facts in the case.  Third, the accused may have a legal or persuasive burden to prove on a balance of probabilities the non-existence of the presumed fact.  A persuasive burden reverses the burden of proof by removing it from the prosecution and transferring it to the accused and is therefore in breach of the presumption of innocence.  If the accused has a legal burden of disproving on a balance of probabilities an essential element of an offence, as the third option mentioned above would require him or her to do, a conviction could occur despite the existence of a reasonable doubt.  That would result if the accused adduced sufficient evidence to raise a reasonable doubt as to his or her guilt, but did not convince the court on a balance of probabilities that the presumed fact was untrue.  

Bribery in the private sector
State obligation

4.30
Article 21 of the Convention requires the State to consider establishing the offences of active and passive bribery in the private sector.  

i.
The State must consider establishing as a criminal offence, when committed intentionally, the promise, offering or giving, directly or indirectly, of an undue advantage to any person who directs or works, in any capacity, for a private sector entity, for the person himself or herself or for another person, in order that he or she, in breach of his or her duties, act or refrain from acting.

ii.
The State must consider establishing as a criminal offence, when committed intentionally, the solicitation or acceptance, directly or indirectly, of an undue advantage by any person who directs or works, in any capacity, for a private sector entity, for the person himself or herself or for another person, in order that he or she, in breach of his or her duties, act or refrain from acting.

Compliance
4.31
There are no corresponding offences in Afghan law.

Comment
4.32
This is not a mandatory requirement; the State is required to “consider” establishing these two offences.  However, in the context of a country in transition engaged in reconstruction in which the private sector may be called upon to play a significant role, the importance of requiring integrity and honesty in economic, financial and commercial activities cannot be underestimated.

Recommendation
4.33
Legislation will be required to establish these two offences.

Embezzlement of property in the private sector
State obligation
4.34
Article 22 of the Convention requires the State to consider establishing as a criminal offence, when committed intentionally, the embezzlement by a person who directs or works, in any capacity, in a private sector entity of any property, private funds or securities or any other thing of value entrusted to him or her by virtue of his or her position.

Compliance

4.35
There is no corresponding offence in Afghan law.

Recommendation
4.36
While this is not a mandatory requirement, article 22 parallels the mandatory requirement of article 17 in respect of similar misconduct when committed by a public official.  For the reasons stated in paragraph 4.32 above, it is recommended that this offence be established by law.

Laundering of proceeds of crime

State obligation
4.37
Article 23(1) of the convention requires the State to establish a series of offences related to the laundering of the proceeds of crime.

i.
Conversion or transfer of proceeds of crime
The State shall establish as a criminal offence, when committed intentionally, the conversion or transfer of property, knowing that such property is the proceeds of crime, for the purpose of concealing or disguising the illicit origin of the property or of helping any person who is involved in the commission of the predicate offence to evade the legal consequences of his or her actions.

ii.
Concealment or disguise of proceeds of crime

The State shall establish as a criminal offence, when committed intentionally, the concealment or disguise of the true nature, source, location, disposition, movement or ownership of or rights with respect to property, knowing that such property is the proceeds of crime.

iii.
Acquisition, possession or use of proceeds of crime

The State shall establish as a criminal offence, when committed intentionally, the acquisition, possession or use of property, knowing, at the time of receipt, that such property is the proceeds of crime. 

iv.
Participation in, association with or conspiracy to commit, attempts to commit and aiding, abetting, facilitating and counselling the commission of any of the foregoing offences

The State shall establish as a criminal offence, when committed intentionally, participation in, association with or conspiracy to commit, attempts to commit and aiding, abetting, facilitating and counselling the commission of any of the aforementioned offences.

4.38
Article 23(2) requires the State to apply to the abovementioned offences the widest range of predicate offences; and include as predicate offences at a minimum a comprehensive range of criminal offences established in accordance with the Convention.  (“Predicate offence” is defined in article 2(h) of the Convention as “any offence as a result of which proceeds have been generated that may become the subject of an offence as defined in article 23 of this Convention”).  Predicate offences will include offences committed both within and outside Afghanistan.  However, offences committed outside Afghanistan will constitute predicate offences only when the relevant conduct is a criminal offence under the domestic law of the State where it is committed and would be a criminal offence under the law of Afghanistan had it been committed here.  Therefore, dual criminality is necessary for such offences to be considered as predicate offences in Afghanistan.  If required by the fundamental principles of domestic law, the State may provide that the offences mentioned in article 23(1) do not apply to the persons who committed the predicate offence.

Compliance

4.39
Article 3 of the Anti-Money Laundering and Proceeds of Crime Law 2004 appears to be sufficient compliance with the requirements of article 23 of the Convention.

Concealment

State obligation

4.40
Article 24 of the Convention requires the State to consider establishing as a criminal offence, when committed intentionally after the commission of any of the offences established in accordance with the Convention without having participated in such offences, the concealment or continued retention of property when the person involved knows that such property is the result of an offence established in accordance with the Convention.

Compliance

4.41
There is no corresponding provision in Afghan law since this obligation refers to offences required to be established in accordance with the Convention.

Recommendation

4.42
Legislation will be required to create this offence.

Obstruction of justice
State obligation

4.43
Article 25 of the Convention requires the State to establish two offences of obstruction of justice.

i.
The State is required to establish as a criminal offence, when committed intentionally, the use of physical force, threats or intimidation or the promise, offering or giving of an undue advantage to induce false testimony or to interfere in the giving of testimony or the production of evidence in a proceeding in relation to the commission of an offence established in accordance with the Convention.

ii.
The State is required to establish as a criminal offence, when committed intentionally, the use of physical force, threats or intimidation to interfere with the exercise of official duties by a justice or law enforcement official in relation to the commission of an offence established in accordance with the Convention.

Comment

4.44
The first offence relates to efforts to influence potential witnesses and others in a position to provide the authorities with relevant evidence.  The State is required to criminalize the use of physical force, threats or intimidation or the promise, offering or giving of an undue advantage to induce false testimony or to interfere in the giving of testimony or the production of evidence in relation to the commission of offences established in accordance with the Convention.  The second offence seeks to criminalize the use of coercive action to interfere with the exercise of official duties by a justice or law enforcement official, but not the use of corrupt means such as bribery because justice and law enforcement officials, as public officials, are already covered by the offences required by article 15.

Compliance

4.45
These two offences of obstruction of justice are in connection with proceedings that relate to the commission of offences to be established in accordance with the Convention, and therefore do not yet form part of the law of Afghanistan.  

Recommendation

4.46
Legislation will be required to establish these two offences.

Liability

Legal persons

State obligation

4.47
Article 26 of the Convention requires the State to establish the liability of legal persons, whether criminal, civil or administrative, for participation in the offences established in accordance with the Convention, and to ensure that such legal persons are subject to effective, proportionate and dissuasive criminal or non-criminal sanctions, including monetary sanctions.  The obligation to provide for the liability of legal entities is without prejudice to the criminal liability of the natural persons who have committed the offences.

Compliance

4.48
Article 96 of the Penal Code deals with the responsibility of legal persons for crimes committed by “their representatives, chiefs and deputies in the performance of duty in the name and on account of legal persons”, but the penalties prescribed, which are monetary, cannot be said to be “effective, proportionate and dissuasive”.  

Recommendation
4.49
The Anti-Money Laundering and Proceeds of Crime Law prescribes a fine of not less than 250,000 Afghani and not more than 1,250,000 Afghani, without prejudice to the conviction of the individuals involved as perpetrators of the offence or as accessories to it.  Additionally, the corporate entity may be: (a) banned for a period not exceeding five years from directly or indirectly carrying on certain business activities; (b) dissolved if such corporate entity had been established for the purpose of committing the offence in question or if it had allowed its premises to be used for such purpose; and (c) required to publicise the judgment in the press or in any other audio-visual media.  A similar provision is included in the Law on the Campaign against Financing of Terrorism Law.  Legislation will be necessary to make the same provision in respect of the offences to be established in accordance with the Convention.

Participation, attempt and preparation

State obligation

4.50
Article 27 of the Convention requires the State to establish as a criminal offence, in respect of offences established under the Convention, participation in any capacity such as an accomplice, assistant or instigator in an offence.  The State may also establish as a criminal offence any attempt to commit, or the preparation for, any such offence.
Compliance

4.51
Article 39 of the Penal Code establishes the liability of an accomplice.  It provides that a person is regarded as an accomplice in the following instances:

(a) When he instigates a person to commit one of the acts comprising the crime and the crime takes place as a result of this instigation.

(b) When he enters into an agreement with another person to commit a crime and the crime takes place as a result of this agreement.

(c) When he knowingly assists the principal offender in any way with respect to equipment, facilities or supplementary works for committing the crime and the crime takes place as a result of this assistance.  

Article 29 of the Penal Code states that: “Initiation of a crime is the starting of an act with the intention of committing a felony or misdemeanour, but whose effects have been stopped or offset by reason beyond the will of the doer”, and articles 30 and 31 prescribes the punishment for initiating a felony and misdemeanour respectively.  Therefore, the attempt to commit an offence is already established as a criminal offence.

Mere preparation to commit an offence, not followed by any attempt to commit that offence, is not regarded as a criminal act in Afghanistan.

Recommendation

4.52
Even if the Penal Code were to apply to a new law that establishes new offences in accordance with the Convention, it may be prudent to clarify in the new law that both participation (such as an accomplice, assistant or instigator) and attempt also constitute criminal offences.  It is not clear whether the term “preparation” used in article 27 of the Convention means “conspiracy”.  In view of that doubt, and also having regard to the fact that it is not a mandatory requirement of the Convention, it is not recommended that preparation be criminalized.  Indeed, it may well be argued that to criminalize preparation is to proceed beyond the permissible bounds of the criminal law.

Jurisdiction

State obligation

4.53
Article 42(1) of the Convention requires the State to establish its jurisdiction over offences established in accordance with the Convention when the offence is committed: 

(a) in the territory of Afghanistan; or

(b) on board a vessel that is flying the Afghan flag; or

(c) on board an aircraft registered under the laws of Afghanistan.

4.54
Article 42(2) of the Convention invites the State to establish its jurisdiction over any such offence when the offence is committed:

(a) against an Afghan national; or

(b) by an Afghan national or a stateless person who has his or her habitual residence in its territory; or

(c) against Afghanistan; or

(d) the offence is that of participation in, association with or conspiracy to commit, attempts to commit and aiding, abetting, facilitating and counselling the commission of any of the offences of laundering of proceeds of crime.

4.55
Article 42(3) of the Convention requires the State to establish its jurisdiction over any offence established in accordance with the Convention when the alleged offender is present in its territory and such alleged offender is not extradited solely on the ground that he or she is an Afghan national, while Article 42(3) requires the State to establish its jurisdiction over such offences when the alleged offender is present in its territory and it does not extradite him or her.

Compliance

4.56
Articles 14 to 18 of the Penal Code meet most of the requirements of articles 42(1) and 42(2) of the Convention, while there does not appear to be a provision of law that corresponds to article 42(3).  

Recommendation

4.57
If the offences required to be established by the Convention are incorporated in a separate law, legislation will be required to give effect to article 42.  

5

INVESTIGATION

Special investigative techniques

State obligation

5.1
In order to combat corruption effectively, article 50 of the Convention requires the State to take necessary measures to allow for the appropriate use by the competent authorities of controlled delivery and, where it deems appropriate, other special investigative techniques, such as electronic or other forms of surveillance and undercover operations, and to allow for the admissibility in court of evidence derived therefrom.

5.2
For the purpose of investigating the offences established in accordance with the Convention, the State is also encouraged to conclude, when necessary, appropriate bilateral or multilateral agreements or arrangements for using such special investigative techniques in the context of cooperation at the international level

Compliance

5.3
Special investigative techniques are authorized in the Counter Narcotics Drug Law in respect of drug trafficking-related corruption, and also in the Anti-Money Laundering and Proceeds of Crime Law for the purpose of obtaining evidence of offences under that law and of the predicate offences.  This is inadequate to comply with the requirements of the Convention.

Recommendation

5.4
Legislation will be required to implement Article 50 of the Convention in relation to the offences required to be established by the Convention.  Special investigative techniques, by their very nature, are likely to infringe several rights guaranteed by the International Covenant on Civil and Political Rights to which Afghanistan has acceded, unless their application is made subject to adequate protective measures, including judicial control and supervision.   In this connection, reference may be made to chapter VI of the Counter Narcotics Drug Law which contains comprehensive provisions in this regard.  On the other hand, article 44 of the Anti-Money Laundering and Proceeds of Crime Law contains provisions that authorize the use of special investigative techniques for the effective implementation of that law.  These include the monitoring of bank accounts; access to computer systems, networks and servers; the placing under surveillance or tapping of telephone lines, facsimile machines or electronic transmission or communication facilities; and the audio or video recording of acts and behaviour or conversations.  Also permitted are the seizure of, or obtaining of information about, notarial and private deeds, or of bank, financial and commercial records.  All or any of these special investigative techniques may be ordered for a specific period by “the judicial authorities”.  It is not clear who these judicial authorities are or whether they include the judicial police and prosecutors.  Nor are any procedural safeguards written into that law.  Article 44 is almost certainly in violation of Afghanistan’s international human rights obligations and the fundamental rights chapter of the Constitution and, therefore, ought to be redrafted.   

5.5
Another provision of equally dubious validity is article 57 of the 1965 Criminal Procedure Code which reads thus:

The judicial officer on the order of a competent court can intercept all letters and all kinds of postal communications in the post offices and any kind of telegram in related office, and also can control any kind of wired and wireless conversations provided that they relate to the accused or the crime under investigation and be considered useful for revealing the truth.  In urgent cases, such measures can be taken without permission of the judge; however, the confirmation of the competent court judge on the authenticity of the said measures shall be obtained within three days following the execution thereof.

If this provision is still in force (see Interim Criminal Procedure Code 2004, article 98(3)), its constitutionality and conformity with international human rights obligations should be reviewed.

Exercise of discretionary legal powers

State obligation
5.6
Article 30(3) of the Convention requires the State to endeavour to ensure that any discretionary legal powers under the law relating to the prosecution of persons for offences established in accordance with the Convention are exercised to maximize the effectiveness of law enforcement measures in respect of these offences and with due regard to the need to deter the commission of such offences.

Compliance

5.7
Afghanistan has a strict legality principle; that is, it is a mandatory prosecution state.  In that sense there is no discretion whether or not to prosecute.  If there is sufficient information to commence an investigation, then it must so commence.  If there is sufficient evidence to indict, then the prosecution must indict.  (see Interim Criminal Procedure Code 2004, articles 21-23).

Recommendation
5.8
No specific legislative action is required, but since article 30(3) of the Convention aims to encourage the application of the law to the maximum extent possible in order to deter the commission of the offences established in accordance with the Convention, an appropriate direction to that effect may be included in the relevant law.

Cooperation between national authorities

State obligation
5.9
Article 38 of the Convention requires the State to take measures to encourage cooperation between, on the one hand, its public authorities as well as its public officials, and, on the other hand, its authorities responsible for investigating and prosecuting criminal offences.  Such cooperation may include informing the latter, on their initiative, where there are reasonable grounds to believe that an offence required to be established by the Convention has been committed, and providing, upon request, to the latter authorities all necessary information.

Compliance

5.10
This article emphasizes what is essential to the overall anti-corruption effort, namely, collaboration of officials and agencies with those in charge of enforcing the relevant laws.  The Decree of 6 May 2008 on the establishment of the High Level Monitoring Administration on the Implementation of an Anti-Corruption Strategy issued by the President states that: 

Ministries, Governmental organizations and entire organizations are obliged for overall cooperation with this administration regarding implementation of the strategy. Each should implement their related duties stated in the strategy.

Recommendation
5.11
No further legislation is required to give effect to this requirement.  

Cooperation between national authorities and the private sector

State obligation

5.12
Article 39(1) of the Convention requires the State to take measures to encourage cooperation between national investigating and prosecuting authorities and entities of the private sector, in particular financial institutions, relating to matters involving the commission of offences required to be established by the Convention.  Article 39(2) invites the State to consider encouraging its nationals and other persons with a habitual residence in its territory to report to the investigating and prosecuting authorities the commission of any such offence.

Comment

5.13
This article underscores another essential requirement for the prevention, detection and prosecution of corruption offences, namely, a consensual relationship between the private sector and national investigating and prosecuting authorities.  

Recommendation
5.14
No special legislation will be required to foster such a relationship.  However, it may be prudent to consider including in the relevant law provisions similar to those in the Anti-Money Laundering and Proceeds of Crime Law which (a) designates financial institutions, dealers in precious metals and stones, lawyers, accountants, and other such persons as “reporting entities”, and (b) imposes on “each reporting entity” the duty of complying with that law notwithstanding any obligation as to secrecy or other restriction on the disclosure of information imposed by any law.

Cooperation with law enforcement authorities

State obligation

5.15
Article 37 of the Convention requires the State:

(a) to take appropriate measures to encourage persons who participate or who have participated in the commission of an offence established in accordance with the Convention (i) to supply information useful to competent authorities for investigative and evidentiary purposes and (ii) to provide factual, specific help to competent authorities that may contribute to depriving offenders of the proceeds of crime and to recovering such proceeds;

(b) to consider providing for the possibility of mitigating punishment of an accused person who provides substantial cooperation in the investigation or prosecution of such an offence;

(c) to consider providing for the possibility of granting immunity from prosecution to a person who provides substantial cooperation in the investigation or prosecution of such an offence;

(d) to protect such persons against potential retaliation or intimidation in the manner provided in article 32 of the Convention.

Compliance
5.16
Article 264 of the Penal Code states that:

If the person from whom a bribe has been demanded informs the competent authorities and it is proven as a result of the measure taken by the said authorities that the official of public services has done this, the bribe-taker shall be sentenced in accordance with the provisions of this Law and the informer shall be considered innocent.
Recommendation

5.17
Notwithstanding article 262 of the Penal Code, legislation will be required to implement this article.  For example, 

(a) Statutory authority will be necessary to encourage a person who has participated in an offence to cooperate in the investigation, especially after such person has been apprehended and/or prosecuted, and similar authority will be required to enable what flows from that cooperation to be used for the purposes of the trial.  

(b) Judges will require specific legal authority to mitigate sentences for those convicted of offences but who have cooperated, and exceptions may need to be made in respect of offences (if any) that carry mandatory sentences. 

(c) Since prosecution is mandatory under existing law, affording immunity from prosecution (or alternatively, an advance agreement with the concurrence of the court for a lesser sentence) in exchange for substantial cooperation in the investigation or prosecution of an offence will require legislation.

(d) The provision of protection to offenders who have cooperated with the authorities in the manner set out in article 32 will require some form of legal basis.
International cooperation

State obligation

5.18
Article 43 of the Convention requires States Parties to cooperate in criminal matters in accordance with articles 44 to 50 of the Convention (that is, extradition, transfer of sentenced persons, mutual legal assistance, transfer of criminal proceedings, law enforcement, joint investigations, and special investigative techniques), and to consider assisting each other in investigations of and proceedings in civil and administrative matters relating to corruption. 

5.19
Article 43 also provides that, in matters of international cooperation, whenever dual criminality is considered a requirement, it shall be deemed fulfilled irrespective of whether the laws of Afghanistan place the offence within the same category of offence or denominate the offence by the same terminology as the requesting State, if the conduct underlying the offence for which assistance is sought is a criminal offence under the laws of both Afghanistan and the other State.

Compliance

5.20
Apart from article 28 of the Constitution, under which a few bilateral agreements have been entered into, there is no specific statutory authority for international mutual assistance in criminal procedure (extradition is addressed elsewhere in this report).  The Anti-Money Laundering and Proceeds of Crime Law (article 51 et seq.), the Counter Narcotics Drugs Law (article 54), and the Law on Combating Financing of Terrorism (article 18) make reference to international mutual assistance for the purposes of those laws.
Recommendation
5.21
The implementation of article 45 (transfer of sentenced persons), article 48 (law enforcement cooperation) and article 49 (joint investigations) may be achieved through bilateral or multilateral agreements or arrangements, but legislation will be necessary for these purposes.  The implementation of article 47 (transfer of criminal proceedings) may need to be addressed through bilateral arrangements before any legislation is contemplated.  The implementation of article 46 (mutual legal assistance) will require the inclusion of appropriate enabling provisions in the new anti-corruption law.

5.22
The reference to dual criminality in article 43 of the Convention underscores the importance and urgency of enacting a new anti-corruption law that includes all the offences required by the Convention to be established in the form and manner specified therein.

Bank secrecy

State obligation

5.23
Article 40 of the Convention requires the State to ensure that, in the case of domestic criminal investigation of offences established in accordance with the Convention, there are appropriate mechanisms available within the domestic legal system to overcome obstacles that may arise out of the application of bank secrecy.

Recommendation

5.24
Legislation will be required to enable those authorized to investigate offences established in accordance with the Convention to have access to bank accounts notwithstanding the secrecy provisions in the Law of Banking.
6

PROSECUTION

Immunities accorded to public officials

State obligation

6.1
Article 30(2) of the Convention requires the State to take the necessary measures to establish or maintain an appropriate balance between any immunities or jurisdictional privileges accorded to its public officials for the performance of their functions and the possibility, when necessary, of effectively investigating, prosecuting and adjudicating offences established in accordance with the Convention.

Comment
6.2
The Constitution contains the following provisions relevant to the implementation of article 30(2) of the Convention:

ARTICLE 69: Accusations of  . . . crime against the President can be levelled against the President by one-third of the members of the Wolesi Jirga.  If two-third of the Wolesi Jirga votes for charges to be brought forth, the Wolesi Jirga shall convene a Loya Jirga within one month.  If the Loya Jirga approve the accusation by a two-thirds majority of votes, the President is then dismissed, and the case is referred to a special court.  The special court shall be composed of three members of the Wolesi Jirga and three members of the Supreme Court appointed by the Loya Jirga and the Chair of the Meshrano Jirga.

ARTICLE 78: If a minister is accused of . . . a crime, the case shall be referred to a special court in accordance with article 134 of this Constitution.

ARTICLE 127: When more than one-third of the members of the Wolesi Jirga demand the trial of the Chief Justice or a member of the Supreme Court due to a crime committed during the performance of duty, and the Wolesi Jirga approves of this demand by a majority of two-thirds votes, the accused is dismissed from his post and the case is referred to a special court.  The setting up of the court and the procedures of trial are regulated by law.

Recommendation

6.3
The implementation of article 30(2) of the Convention will require a review of the immunities or jurisdictional privileges accorded to public officials under existing law or practice (see paragraph 3.2 of this report), or a provision in a new law eliminating as much as possible all such immunities and privileges.  The legitimacy and effectiveness of any anti-corruption strategy will be irreparably damaged if corrupt public officials were able to shield themselves from accountability and investigation or prosecution for serious offences.

Statute of limitations

State obligation

6.4
Article 29 of the Convention requires the State to establish by law a long statute of limitations period in which to commence proceedings for any offence established in accordance with the Convention, and to establish a longer statute of limitations period or provide for the suspension of the statute of limitations where the alleged offender has evaded the administration of justice.

Comment
6.5
The 1974 Criminal Procedure Code contains the following provisions:

ARTICLE 10: Except as otherwise provided by law, a criminal case may not be initiated and if initiated shall be dismissed after the expiration of the following time limits:

ten years in felony case;

three years in misdemeanour case;

one year in petty-offences;

from the date of their commission.

ARTICLE 11: No reasons can interrupt the expiration of the time-limit set for the dismissal of a criminal case except as otherwise expressly provided in the law.

ARTICLE 12: The time limit set for terminating a criminal action shall be interrupted by the conduct of investigation, interrogation, trial, and the collection of evidence provided that such measures be taken in the presence of the accused or he be officially notified thereof.  Expiration of the time limit shall be reckoned from the day it was interrupted. Should the time limit for dismissing a criminal case be interrupted on several occasions, it shall be computed again from the last day of its termination.

ARTICLE 13: With regard to co-defendants, interruption of the time limit pertaining to one accused shall be considered as interruption against other accused persons in toto.

The above provisions are continued in force by article 98(3) and article 78(1) of the Interim Criminal Procedure Code of 2004.
Recommendation

6.6
The objective of this requirement is to strike a balance between the interests of swift justice, closure and fairness to victims and defendants, and the recognition that corruption offences often take a long time to be discovered and established.  The need for mutual legal assistance may cause additional delays.  Article 29 does not require the State to introduce a statute of limitations.  Therefore, when the offences referred to in the Convention are established in domestic law, if it is decided that a statute of limitations should apply in respect of those offences, legislation to give effect to article 29 will be required.

Protection of witnesses

State obligation

6.7
Article 32 of the Convention requires the State to take appropriate measures, and within its means, to provide effective protection from potential retaliation or intimidation for witnesses (including victims who are witnesses) and experts who give testimony concerning an offence established in accordance with the Convention and, as appropriate, for their relatives and other persons close to them.  Such measures must be without prejudice to the rights of the accused and the right to due process.  These measures may include:

(a) establishing procedures for the physical protection of such persons, such as, to the extent necessary and feasible, relocating them and permitting, where appropriate, non-disclosure or limitations on the disclosure of information concerning the identity and whereabouts of such persons.

(b) Providing evidentiary rules to permit witnesses and experts to give testimony in a manner that ensures the safety of such persons, such as permitting testimony to be given through the use of communications technology such as video or other adequate means.

6.8
Article 37 of the Convention expands the category of persons to be afforded protection to those who participate or have participated in the offences established in accordance with the Convention and who then cooperate with or assist law enforcement, whether or not they are witnesses.

Compliance

6.9
There are no witness protection procedures in the law of Afghanistan.  Article 57(2) of the Interim Criminal Procedure Code of 2004 states that “hearings are open to the public except when the court decides that all or part of it shall be run without the presence of the public for reasons of . . . public order”.  Even if this provision is capable of being invoked for the purpose of affording witness protection, the accused who is present in court will see and identify the witness.
Recommendation

6.10
The implementation of article 32 of the Convention will require legislation, but subject to the condition that the new evidentiary rules are consistent with the rights of accused persons as guaranteed by article 14 of the International Covenant on Civil and Political Rights to which Afghanistan is a State party.  For example, an accused person must have the opportunity of cross-examining a witness who has testified against him or her.  The accused person should also be provided with such information as is necessary to enable him or her to do so adequately, consistent with measures that are essential to protect the safety and security of the witness.  
Release pending trial or appeal
State obligation

6.11
Article 30(4) of the Convention requires the State to take appropriate measures, in accordance with domestic law and with due regard to the rights of the defence, to seek to ensure that conditions imposed in connection with decisions on release pending trial or appeal take into consideration the need to ensure the presence of the defendant at subsequent criminal proceedings.  According to an interpretative note, the expression “pending trial” is considered to include the investigation phase.

Recommendation

6.12
This requirement recognizes that, unlike ordinary crime, illegal transactions engaged in by some corrupt actors can generate substantial profits.  Consequently, significant resources may be available to suspects and accused persons to provide bail and then abscond.  The dissuasive effect of bail is correspondingly diminished.  Legislation may, therefore, be necessary to take account of the imprudent use of pre-trial and pre-appeal release in respect of offences established in accordance with the Convention.

Suspension of public official

State obligation

6.13
Article 30(6) of the Convention requires the State to consider establishing procedures through which a public official accused of an offence established in accordance with the Convention may, where appropriate, be removed, suspended or reassigned by the appropriate authority, bearing in mind respect for the principle of the presumption of innocence.

Recommendation

6.14
Having regard to the wide definition of “public official” in the Convention (which includes even holders of legislative office), legislation may be required for removal or suspension in respect of certain categories.

7

TRIAL AND MATTERS ANCILLARY THERETO

Criminal record

State obligation
7.1
In accordance with article 41 of the Convention, the State may wish to consider adopting such measures as may be necessary to take into consideration, under such terms as and for the purpose that it deems appropriate, any previous conviction in another State of an alleged offender for the purpose of using such information in criminal proceedings relating to an offence established in accordance with the Convention.

Recommendation

7.2
Legislation may be required if it is intended that a previous conviction in another State should be taken into account for sentencing purposes.

Views of victims
State obligation

7.3
Article 32(5) of the Convention requires the State to enable the views of victims to be presented and considered at appropriate stages of criminal proceedings against offenders in respect of offences established in accordance with the Convention in a manner not prejudicial to the rights of defendants.

Compliance

7.4
The Interim Criminal Procedure Code of 2004 provides that:

ARTICLE 39(2): The victim . . . can file a complaint to the Court against this decision (the decision of the Primary Saranwal that there is not grounded evidence to warrant further investigation and that the case should therefore be dismissed) within ten days.

ARTICLE 40: During the investigation the judicial police and the Saranwal shall give notifications of the deeds to the suspect, to his defence counsel and the victim of the activities to be accomplished, to which they have the right to be present.
ARTICLE 42(2): The deed shall contain the name of the accused and the indication of the alleged crime with its factual circumstances in reference to the related law provisions and shall be served on the accused and his defence counsel, the victim and the Saranwal at least five days in advance.

ARTICLE 53(3)(e): The Court proceedings are conducted according to the following order: 

. . . .

e. The first witness to be heard is the victim.

ARTICLE 71: The person sentenced by the Court of Appeal, the victim or the Saranwal can lodge a recourse to the Supreme Court only if the complaint refers to:

(a) Violations in the application of the law or wrong interpretation of the law; and

(b) A decision based on the provisions of article 7.

Recommendation

7.5
There appears to be adequate provision in the existing law to meet the requirements of Article 32(5) of the Convention.  However, the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power 1985
 requires, inter alia, offenders, where appropriate, to make fair restitution to victims including the return of property or payment for the harm or loss suffered, reimbursement of expenses incurred as a result of the victimization, the provision of services and the restoration of rights.  It is recommended that restitution be included as an available sentencing option in the anti-corruption law in respect of offences established in accordance with the Convention.

Extradition

State obligation

7.6
Article 44 of the Convention contains provisions relating to extradition that apply to offences established in accordance with the Convention where the person who is the subject of the request for extradition is present in the territory of the requested State, provided that the offence for which the extradition is sought is punishable under the domestic law of both the requesting State and the requested State.  However, a State whose law so permits may grant the extradition of a person for any of the offence covered by the Convention that is not punishable under its own law.  

7.7
The article proceeds to lay down the following mandatory rules: 

(a) Every offence established in accordance with the Convention shall be deemed to be included as an extraditable offence in any extradition treaty existing between States Parties to the Convention.  (That is, the offences are automatically incorporated by reference into extradition treaties, and there would be no need to amend them.  But in Afghanistan, where treaties are not self-executing, appropriate legislation will be required to implement this rule).

(b) The State must undertake to include every such offence as an extraditable offence in every extradition treaty it concludes with another State Party.

(c) If the State chooses to use the Convention as the basis for extradition, it shall not consider any of the offences established in accordance with the Convention to be a political offence.

(d) If the State makes extradition conditional on the existence of a treaty, the State must, at the time of deposit of its instrument of ratification, inform the Secretary-General whether it will take the Convention as the legal basis for cooperation on extradition with other States Parties to the Convention.  If the State does not take the Convention as the legal basis for cooperation on extradition, it must seek to conclude treaties on extradition with other States Parties.  (This rule applies only to a State for which a treaty is a prerequisite to extradition, and not to a State that can extradite to another State pursuant to a statute).

(e) If the State does not make extradition conditional on the existence of a treaty (that is, a State that provides for extradition pursuant to a statute), the State must recognize the offences established in accordance with the Convention as extraditable offences.

(f) Extradition shall be subject to the conditions provided for by the domestic law of the requested State or by applicable extradition treaties, including, inter alia, conditions in relation to the minimum penalty requirements for extradition and the grounds upon which the requested State may refuse extradition.  (This rule does not require any implementing legislation apart from the laws and treaties governing extradition).

(g) The State must endeavour to expedite extradition procedures and to simplify evidentiary requirements relating thereto.

(h) If an alleged offender is found within its territory, and the State does not extradite such person in respect of an offence established in accordance with the Convention solely on the ground that he or she is one of its nationals, the State must, at the request of the State seeking extradition, submit the case without undue delay to its competent authority for the purpose of prosecution. That authority must take its decision and conduct the proceedings in the same manner as in the case of any other offence of a grave nature under the domestic laws of the State. (Such a prosecution will be time-consuming and resource intensive as the crime will normally have been committed in another State.  To institute a prosecution, the State will first need to have a legal basis to assert jurisdiction over offences committed abroad. In addition, mutual assistance laws and treaties will be necessary in order to obtain evidence from abroad and to have such evidence validated by its courts for use in such a prosecution).

(i) Whenever the State is permitted under its domestic law to extradite or otherwise surrender one of its nationals only upon the condition that the person will be returned to that State to serve the sentence imposed as a result of the trial or proceedings for which the extradition or surrender of the person was sought and the State and the State seeking the extradition of the person agree with this option and other terms that they may deem appropriate, such conditional extradition or surrender shall be sufficient to discharge the obligation set forth in paragraph (h) above.

(j) If extradition, sought for purposes of enforcing a sentence is refused, because the person sought is a national of the requested State, the requested State must, if its domestic law so permits and in conformity with the requirements of such law, upon application of the requesting State, consider the enforcement of the sentence imposed under the domestic law of the requesting State or the remainder thereof.

(k) Any person regarding whom proceedings are being carried out in connection with any of the offences established in accordance with the Convention shall be guaranteed fair treatment at all stages of the proceedings, including enjoyment of all the rights and guarantees provided by the domestic law of the State in the territory of which that person is present. (This rule requires the State to have procedures to ensure fair treatment of fugitives and that the fugitive is given the opportunity to exercise such legal rights and guarantees).

(l) There is no obligation to extradite if the requested State has substantial grounds for believing that the request has been made for the purpose of prosecuting or punishing a person on account of that person’s sex, race, religion, nationality, ethnic origin or political opinions or if compliance with the request would cause prejudice to that person’s position for any one of those reasons.

(m) The state may not refuse a request for extradition on the sole ground that the offence is also considered to involve fiscal matters. (If the law currently permits such ground for refusal, amending legislation will be necessary to remedy this).

(n) Before refusing extradition, the requested State must, where appropriate, consult with the requesting State to provide it with ample opportunity to present its opinions and to provide information relevant to its allegation.

(o) The State must seek to conclude bilateral and multilateral agreements or arrangements to carry out or to enhance the effectiveness of extradition.   

7.8
Article 44 also provides that the State may, upon being satisfied that the circumstances so warrant and are urgent and at the request of the requesting State, take a person whose extradition is sought and who is present in its territory into custody or take other appropriate measures to ensure his or her presence at extradition proceedings.

Compliance

7.9
The Anti-Money Laundering and Proceeds of Crime Law (article 57 et seq.) and the Law on Combating Financing of Terrorism (article 18) make reference to extradition with respect to offences under those laws, but do not adequately state the procedure to be used for the purpose.

Recommendation

7.10
Article 28 of the Constitution permits the extradition to a foreign state of an Afghan citizen accused of a crime “according to mutual agreement and international conventions”.  However, since UNCAC is not self-executing in Afghanistan, legislation will be required to implement article 44 of the Convention.  Extradition is an executive and judicial process, and that process needs to be detailed.

8

SANCTIONS

Disqualification from holding public office

State obligation

8.1
Where warranted by the gravity of the offence, article 30(7) of the Convention requires the State to consider establishing procedures for the disqualification of persons convicted of an offence established in accordance with the Convention from public office or office in an enterprise owned in whole or in part by the State.

Compliance

8.2
Article 113 of the Penal Code provides for such disqualification in respect of offences under that Code.

Recommendation

8.3
Legislation may be necessary to give effect to this requirement.  

Compensation for damage
State obligation

8.4
Article 35 of the Convention requires the State to ensure that entities or persons who have suffered damage as a result of an act of corruption have the right to initiate legal proceedings against those responsible for that damage in order to obtain compensation.

Compliance

8.5
Article 151 of the Penal Code which provides for compensation as a penalty in certain circumstances appears to be inadequate to meet the requirements of article 35 of the Convention.

Recommendation

8.6
Article 35 does not require that victims should be guaranteed compensation, but legislation will need to provide procedures whereby it can be sought or claimed.

Freezing, seizure and confiscation of proceeds of crime

State obligation

8.7
Article 31 of the Convention requires the State to take, to the greatest extent possible within its legal system, such measures as may be necessary to enable confiscation of:

(a) Proceeds of crime derived from offences established in accordance with the Convention or property the value of which corresponds to that of such proceeds; and

(b) Property, equipment or other instrumentalities used in or destined for use in such offences;

and also enable the identification, tracing, freezing or seizure of any item referred to above for the purpose of eventual confiscation, and regulate the administration by the competent authorities of such frozen, seized or confiscated property.

8.8
If such proceeds of crime have been transformed or converted, in part or in full, into other property, then such property; or if the proceeds of crime have been intermingled with property acquired from legitimate sources, then such property up to the assessed value of the intermingled proceeds, shall be liable to be confiscated.

8.9
Income or other benefits derived from such proceeds of crime, from property into which such proceeds of crime have been transformed or converted, or from property with which such proceeds of crime have been intermingled, shall also be liable to be confiscated in the same manner and to the same extent as proceeds of crime.

8.10
The State is required to empower the courts and other competent authorities to order that bank, financial or commercial records or other competent authorities be made available or seized.

8.11
This article also suggests that the State may wish to consider shifting the burden of proof to the defendant to show that alleged proceeds of crime were actually from legitimate sources.

Compliance

8.12
Provisions for freezing, seizure and confiscation that have been included in other laws, such as the Counter Narcotics Drug Law, the Anti-Money Laundering and Proceeds of Crime Law, and the Law on the Campaign against Financing of Terrorism, are confined to offences under those respective laws. 

Recommendation

8.13
The implementation of article 31 will require legislation:

(a) to enable confiscation and seizure of the proceeds of crime;

(b) to support the tracing and other investigative measures needed to locate and identify such proceeds of crime;

(c) to regulate the administration of frozen, seized or confiscated property;

(d) to enable the confiscation of property into which such proceeds of crime have been converted, as well as intermingled proceeds of crime up to their assessed value, and income and other benefits derived therefrom; and

(e) to enable courts or other competent authorities to order that bank records (notwithstanding any law providing for bank secrecy), financial records (such as those of other financial services companies) and commercial records (such as of real estate transactions, shipping lines, freight forwarders and insurers) be made available or be seized.

8.14
If the State wishes to shift the burden of proof, as suggested in this article, care should be taken by the draftsman to avoid infringing the presumption of innocence.

Consequences of acts of corruption

State obligation

8.15
Article 34 of the Convention requires the State to take measures to address the consequences of corruption.  For example, corruption may be considered a relevant factor in legal proceedings to annul or rescind a contract, withdraw a concession or other similar instrument or take any other remedial action.

Recommendation

8.16
Legislation will be necessary to enable the court to consider corruption to be a relevant factor in legal proceedings to annul or rescind a contract, withdraw a concession or other similar instrument, or to take any other remedial action.  Such legislation will need to pay due regard to the rights of third parties acquired in good faith and in accordance with law.

9

ASSET RECOVERY
Prevention and detection of transfers of proceeds of crime

State obligation

9.1
Article 52(1) of the Convention requires the State (without prejudice to the requirements of article 14 of the Convention) to take such measures as may be necessary to require financial institutions

(a) to verify the identity of customers;

(b) to take reasonable steps to determine the identity of beneficial owners of funds deposited into high-value accounts; 

(c) to conduct enhanced scrutiny of accounts sought or maintained by or on behalf of individuals who are, or have been, entrusted with prominent public functions, their family members and close associates; and

(d) to report to competent authorities about suspicious transactions detected through the enhanced scrutiny referred to above.

9.2
To facilitate the implementation of the measures referred to above, paragraphs (3) and (4) of article 52(2) require the State to draw on relevant initiatives of regional, interregional and multilateral organizations against money-laundering, and:

(a) Issue advisories regarding the types of natural or legal persons to whose accounts financial institutions will be expected to apply enhanced scrutiny, the types of accounts and transactions to which to pay particular attention, and appropriate account-opening, maintenance and record-keeping measures to take concerning such accounts;

(b) Where appropriate, notify financial institutions of the identity of particular natural or legal persons to whose accounts such institutions will be expected to apply enhanced scrutiny, in addition to those whom the financial institutions may otherwise identify.

(c) Ensure that financial institutions maintain adequate records, over an appropriate period of time, of such accounts and transactions which should, as a minimum, contain information relating to the identity of the customer as well as of the beneficial owner.

(d) Prevent the establishment of banks that have no physical presence and that are not affiliated with a regulated financial group.

9.3
Article 52(4) further requires the State to consider requiring financial institutions:

(a) to refuse to enter into or continue a correspondent banking relationship with banks that have no physical presence and that are not affiliated with a regulated financial group; and

(b) to guard against establishing relations with foreign financial institutions that permit their accounts to be used by banks that have no physical presence and that are not affiliated with a regulated financial group.

9.4
Article 52(5) and (6) require the State to consider:

(a) establishing financial disclosure systems for appropriate officials and appropriate sanctions for non-compliance;

(b) permitting the competent authorities to share that information with authorities of other States when necessary to investigate, claim and recover proceeds of corruption offences.

(c) Requiring appropriate public officials having an interest in or signature or other authority over a financial account in a foreign country to report that relationship to appropriate authorities and to maintain appropriate records related to such accounts, and to provide for appropriate sanctions for non-compliance.

Recommendation

9.5
To the extent that some of the detailed and specific requirements referred to in article 52 of the Convention are not in the Anti-Money Laundering and Proceeds of Crime Law or in the Law of Banking, appropriate legislation will be necessary.

Measures for direct recovery of property

State obligation
9.6
Article 53 of the convention requires the State to take necessary measures:

(a) to permit another State to initiate civil action in court to establish title to or ownership of property acquired through the commission of an offence;

(b) to permit courts to order those who have committed an offence to pay compensation or damages to another State that has been harmed by such offence;

(c) to permit courts or competent authorities, when having to decide on confiscation, to recognize another State’s claim as a legitimate owner of property acquired through the commission of an offence.

Recommendation

9.7
The implementation of these provisions will require legislation, perhaps in the nature of amendments to the civil procedure code or jurisdictional or administrative rules.

Mechanisms for recovery of property through international 

cooperation in confiscation

State obligation
9.8
In order to provide mutual legal assistance with respect to property acquired through or involved in the commission of an offence established in accordance with the Convention, article 54 of the Convention requires the State to take necessary measures:

(a) to permit the competent authority to give effect to an order of confiscation issued by a court of another State;

(b) to permit the competent authority, where it has jurisdiction, to order the confiscation of such property of foreign origin by adjudication of an offence of money-laundering or such other offence as may be within its jurisdiction or by other procedures authorized under domestic law;

(c)  to permit the competent authority to freeze or seize property upon a freezing or seizure order issued by a court or competent authority of a requesting State that provides a reasonable basis to believe that there are sufficient grounds for taking such action and that the property would eventually be subject to an order of confiscation;

(d) to permit the competent authority to freeze or seize property upon a request that provides a reasonable basis to believe that there are sufficient grounds for taking such action and that the property would eventually be subject to an order of confiscation.

9.9
Article 54 also requires the State to consider taking measures:

(a) to allow confiscation of such property without a criminal conviction in cases in which the offender cannot be prosecuted by reason of death, flight or absence or in other appropriate cases;

(b) to permit the competent authority to preserve property for confiscation, such as on the basis of a foreign arrest or criminal charge related to the acquisition of such property.

Recommendation

9.10
Legislation will be necessary to establish the regime required by article 54 of the Convention.

International cooperation for purposes of confiscation

State obligation

9.11
Article 55(1) of the Convention requires the State when it receives a request from another State having jurisdiction over an offence established in accordance with the Convention for confiscation of proceeds of crime, property, equipment or other instrumentalities, to provide assistance to the greatest extent possible, and for that purpose to:

(a) Submit the request to the competent authority for the purpose of obtaining an order of confiscation and, if such order is granted, give effect to it;

(b) Submit to the competent authority, with a view to giving effect to it to the extent requested, an order of confiscation issued by a court in the territory of the requesting State insofar as it relates to proceeds of crime, property, equipment or other instrumentalities situated in its territory.

9.12
Following a request made by another State having jurisdiction over an offence established in accordance with the Convention, article 55(2) requires the State to take necessary measures to identify, trace and freeze or seize proceeds of crime, property, equipment or other instrumentalities for the purpose of eventual confiscation to be ordered either by the requesting State or pursuant to a request by the requested State.

Recommendation

9.13
Legislation is necessary to implement article 55(1) of the Convention.

Special cooperation

State obligation

9.14
Article 56 of the Convention requires the State to endeavour to take measures to permit it to forward, without prejudice to its own prosecutions or judicial proceedings, information on proceeds of offences established in accordance with the Convention, to another State without a prior request, when it considers that the disclosure of such information might assist the receiving State in initiating or carrying out investigations, prosecutions or judicial proceedings or might lead to a request by that State.

Recommendation

9.15
This article extends the principle of spontaneous information-sharing already recognized in the Organized Crime Convention to asset recovery.  Legislation is necessary to implement this article.

Return and disposal of assets

State obligation

9.16
Article 57 of the Convention requires that property confiscated by a State in the manner provided by the Convention be disposed of, including by return to its prior legitimate owners.  The State is required to adopt such legislative and other measures as may be necessary to enable the competent authority to return confiscated property when acting on the request made by another State, taking into account the rights of bona fide third parties.  In this regard, the State is required:

(a) to return confiscated property to a requesting State, in cases of public fund embezzlement or laundering of embezzled funds, when confiscation was properly executed and on the basis of a final judgment (this judgement may be waived by the State);

(b) to return confiscated property to a requesting State, in cases of other corruption offences covered by the Convention, when confiscation was properly executed, on the basis of a final judgment in the requesting State (which may be waived by the State) and upon reasonable establishment of prior ownership by the requesting State or recognition of damage by the State;

(c) In all other cases, to give priority consideration to:

(i) return of confiscated property to the requesting State;

(ii) return such property to its prior legitimate owners;

(iii) compensation of victims.

Recommendation

9.17
Legislation is necessary to implement this requirement.  Article 57 of the Convention has been described as the most crucial and innovative part of the Convention since there can be no prevention, confidence in the rule of law and criminal justice processes, proper and efficient governance, official integrity or a widespread sense of justice and faith that corrupt practices never pay, unless the fruits of the crime are taken away from the perpetrators and returned to the rightful parties.  

PART TWO:


A LEGISLATIVE ACTION PLAN

_____________________________________________________________________
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THE CONTEXT

10.1
An action plan to implement UNCAC has to be formulated in the context of the ground situation.  Years of conflict and political turmoil have taken their toll.  Poorly qualified civil servants on low salaries, ineffective control systems, a weak judiciary and atrophied law enforcement, and the presence of quasi-untouchable strongmen and armed groups in some provinces, have led to a culture of impunity, generating violence, corruption and predatory behaviour, ultimately undermining reconstruction and peace building efforts in Afghanistan.  In international corruption perception surveys, Afghanistan is ranked among the countries whose public sectors are perceived to be the most vulnerable to corruption.  Indeed, in the justice, security and customs sectors as well as in service delivery, nearly 60% of respondents considered that the period between 2001 and 2007 was the most corrupt period in the past half century, compared to only 9% who found that corruption was at the highest under the Taliban regime. 
  Of course, as the Chairman of the Independent Administrative Reform and Civil Service Commission explained, the summary methods adopted under that regime to control crime are neither possible nor acceptable in a democratic structure.

10.2
Corruption is reported to have multiple and deeply rooted causes in Afghanistan.  Three principal causes have been suggested.  First, the booming of the opium economy, encouraged by the lack of security and the weakness of the State; counter-narcotic efforts provide opportunities for corrupt officials to extort enormous bribes from drug traffickers.  Second, the large inflows of international assistance combined with the pressure to spend these funds quickly, both for humanitarian aid and for sustaining the international military forces present in the country.  Third, the non-functioning institutions, the limited capacity of government, as well as reported corruption in the justice sector, have seriously compromised the detection, prosecution and punishment of corrupt practices.

10.3
This is the context in which the implementation of the United Nations Convention Against Corruption has to commence.  The context will necessarily define the priorities.  Reference has already been made in Part One to the fact that the institutional mechanism for combating corruption, at least as far as GIAAC is concerned, is virtually non-functional, if not dysfunctional.  There is neither a clear legal framework nor a credible and practical anti-corruption strategy that meets the requirements of the Convention.
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TABLE OF THE OPERATIVE PROVISIONS OF UNCAC

	Art.
	Subject
	Whether legislation required
	Paragraphs in report

	
	Chapter II: Preventive measures
	
	

	5
	Preventive anti-corruption policies and processes
	No
	3.1-3.6

	6
	Preventive anti-corruption body or bodies
	Yes
	2.1-2.21

	7
	Public sector
	Yes
	3.7-3.16

	8(1)
	Codes of conduct for public officials
	Optional
	3.17-3.22

	8(4)
	Reporting by public officials
	Yes
	3.23-3.26

	8(5)
	Declarations of assets, etc
	Yes
	3.27-3.30

	9(1)
	Public procurement 
	No
	3.31-3.32

	9(2)
	Management of public finances
	Yes
	3.33-3.34

	10
	Public reporting
	Yes
	3.35-3.39

	11(1)
	Measures relating to the judiciary
	Optional
	3.40-3.54

	11(2)
	Measures relating to the prosecution services
	Optional
	3.55-3.59

	12
	Private sector
	Yes
	3,60-3.65

	13
	Participation of society
	Yes
	3.35-3.39

	14
	Measures to prevent money-laundering
	No
	3.66-3.69

	
	
	
	

	
	Chapter III: Criminalization and law enforcement
	
	

	15
	Bribery of national public officials
	Yes
	4.2-4.7

	16
	Bribery of foreign public officials and officials of public international organizations
	Yes
	4.8-4.11

	17
	Embezzlement, misappropriation or other diversion of property by a public official
	Yes
	4.12-4.14

	18
	Trading in influence
	Yes
	4.15-4.18

	19
	Abuse of functions
	Yes
	4.19-4.21

	20
	Illicit enrichment
	Yes
	4.22-4.29

	21
	Bribery in the private sector
	Yes
	4.30-4.33

	22
	Embezzlement of property in the private sector
	Yes
	4.34-4.36

	23
	Laundering of proceeds of crime
	No
	4.37-4.39

	24
	Concealment
	Yes
	4.40-4.42

	25
	Obstruction of justice
	Yes
	4.43-4.46

	26
	Liability of legal persons
	Yes
	4.47-4.49

	27
	Participation and attempt
	Yes
	4.46-4.48

	28
	Knowledge, intent and purpose as elements of an offence
	-
	-

	29
	Statute of limitations
	Yes


	6.4-6.6

	30(2)
	Immunities accorded to public officials
	Yes
	6.1-6.3

	30(3)
	Exercise of discretionary powers
	Yes
	5.6-5.8

	30(4)
	Release pending trial or appeal
	Yes
	6.11-6.12

	30(5)
	Release and parole
	No
	-

	30(6)
	Suspension of public official
	Yes
	6.13-6.14

	30(7)
	Disqualification from holding public office
	Yes
	8.1-8.3

	31
	Freezing, seizure and confiscation
	Yes
	8.7-8.14

	32(1)
	Protection of witnesses. Experts and victims
	Yes
	6.7-6.10

	32(5)
	Views of victims
	Yes
	7.3-7.5

	33
	Protection of reporting persons
	Yes
	3.23-3.26

	34
	Consequences of acts of corruption
	Yes
	8.15-8.16

	35
	Compensation for damage
	Yes
	8.4-8.6

	36
	Specialized authorities
	Yes
	2.1-2.21

	37
	Cooperation with law enforcement authorities
	Yes
	5.15-5.17

	38
	Cooperation between national authorities
	No
	5.9-5.11

	39
	Cooperation between national authorities and the private sector
	Yes
	5.12-5.14

	40
	Bank secrecy
	Yes
	5.23-5.24

	41
	Criminal record
	Yes
	7.1-7.2

	42
	Jurisdiction
	Yes
	4.53-4.57

	
	
	
	

	
	Chapter IV: International cooperation
	
	

	43
	International cooperation
	Yes
	5.18-5.22

	44
	Extradition
	Yes
	7.6-7.10

	45
	Transfer of sentenced persons
	Yes
	5.18-5.22

	46
	Mutual legal assistance
	Yes
	5.18-5.22

	47
	Transfer of criminal proceedings
	Yes
	5.18-5.22

	48
	Law enforcement cooperation
	Yes
	5.18-5.22

	49
	Joint investigations
	Yes
	5.18-5.22

	50
	Special investigative techniques
	Yes
	5.1-5.5

	
	
	
	

	
	Chapter V: Asset recovery
	
	

	51
	General provisions
	-
	-

	52
	Prevention and detection of transfers of proceeds of crime
	Yes
	9.1-9.5

	53
	Measures for direct recovery of property
	Yes
	9.6-9.7

	54
	Mechanisms for recovery of property through international cooperation in confiscation
	Yes
	9.8-9.10

	55
	International cooperation for purposes of confiscation
	Yes
	9.11-9.13

	56
	Special cooperation
	Yes
	9.14-9.15

	57
	Return and disposal of assets
	Yes
	9.16-9.17

	58
	Financial intelligence unit
	Yes
	2.22-2.25

	59
	Bilateral and multilateral agreements and arrangements
	No
	-
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PRIORITIZATION

12.1
As the table on the previous page demonstrates, a very large gap exists in the legal system of Afghanistan in respect of the obligations undertaken by the State following the ratification of UNCAC.  Apart from the Constitution of Afghanistan, very few current laws appear to meet the requirements of the Convention.  These few include the recent laws on Money Laundering, Procurement, the Civil Service, and Public Finance and Management.  The areas they cover are, in a sense, peripheral.  The significant gap is the absence of any effective institutional mechanism or the legal framework that is essential to implement a credible anti-corruption strategy. 

12.2
A pre-requisite for any legislative programme is a policy decision on the institutional mechanism.  In terms of the Constitution, the investigation and prosecution of bribery and corruption offences is the responsibility of the Attorney General’s Office.  This report recommends that these two functions be performed exclusively by one or two separate departments or units under the Attorney General.  

12.3
A policy issue that arises is whether corruption prevention and community relations, as part of an anti-corruption strategy, should be the responsibility of a separate and independent institution, or be integrated with the investigation and prosecution departments or units in the Office of the Attorney-General.  This report recommends that, at this initial stage, these tasks be assigned to a separate institution.

12.4
Any serious compliance with UNCAC must necessarily commence with the establishment of a legal framework in accordance with the Convention.  Accordingly, the following course of action is recommended:

First, a comprehensive anti-corruption law should be drafted, as a matter of the highest priority, to give effect to the provisions of the Convention, and enacted to replace the current Law on the Campaign against Bribery and Official Corruption and other related laws.  The new law will establish and empower the principal anti-corruption agency in the Office of the Attorney General; create and define the offences in accordance with the Convention, including principles of liability and matters related to jurisdiction; and provide for investigation, prosecution, sanctions and asset recovery in terms of the Convention. Other more general matters of a procedural nature, such as extradition and witness/victim provisions may be incorporated into an amended Penal Code and/or Criminal Procedure Code.
Second, the relevant institution should formulate a comprehensive anti-corruption strategy, and commence its implementation.

Third, the Judiciary and the prosecution services (or the Office of the Attorney General and the Ministry of Justice) should be invited to formulate a reform programme designed to strengthen the integrity of the justice system, and to commence implementing it.

Fourth, the legal framework necessary to support the effective implementation of the anti-corruption strategy should be established.  This would require the drafting and enactment of a Whistleblower Law, a Declaration of Assets and Liabilities Law, and amendments to existing law that are necessary to bring them into conformity with the requirements of the Convention.

Fifth, the legal and administrative reforms necessary to enhance transparency in public administration and minimize opportunities for corruption should be undertaken.  These will include public sector reforms, establishment of codes of conduct and their enforcement mechanisms, and the drafting and enactment of an Access to Information Law.

Sixth, the focus could shift to the implementation of the provisions of the Convention relating to the private sector.
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