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1. Background

In March 1998 a Swiss Delegation, including Prof. Mark Pieth and Mrs Georgette Bruchez, visited Hanoi on a Human Rights Mission. On the occasion of this visit, the Federal Department of Foreign Affairs of Switzerland offered to provide Technical Assistance to the Vietnamese authorities on the issue of corruption. Two years later, under the credit proposal “Promoting Good Governance and Human Rights in Vietnam”, it was decided to hold a seminar on preventing corruption, with the specific objectives of identifying partners in the fields of education and awareness raising, to identify the official partners at a national level to support the Government in its anti-corruption efforts, and to investigate the experiences made in other countries (see Draft TOR Feb 3 2000). 

The situation regarding corruption in Vietnam is highly acute. Vietnam is endeavouring to manage the transition from a socialist to a market-led economy. The reform process is complex and fraught with economic, social and political difficulties, ranging from ineffective, corrupt administrative structures and economic stagnation to public discontent. It seems that in the last few years the government of Vietnam has grown increasingly aware of the threat that corruption poses to its  reform efforts, and the topic has gradually become part of public discourse.

In January 2000, Georgette Bruchez (Programme Officer COOF) managed to very efficiently identify a Vietnamese partner to jointly organise such a seminar. The Vietnam State Inspectorate (VSI) is the main state agency of prevention and control of corruption. It has far-reaching competences within the public sector of auditing and sanctioning corrupt practices, with the specific mandate to implement the Ordinance on Combat of Corruption (1998). Moreover, the VSI is in the process of drafting a Law on Inspection, currently in its 9th draft, which redefines the functions and powers both within the VSI and in regard to the other ministries. Evidently, the VSI is highly affected by the current reform processes and anti-corruption policies in two regards: 

First, on an overarching level there is evidently somewhat of a power-struggle going on about the factual extent of the competences that ministries are endowed with and, ultimately, about the question of accountability. At present, the VSI is under the direct responsibility of the Government, whilst the Inspector General is a Minister of the Government. This means the Inspector General is both equal and accountable to his peers. Furthermore, the function of his ministry is to control and inspect the other Ministers and ministries. This effectively leads to a stalemate, where the Inspector General and the VSI are endowed with extensive powers, but do not possess the organisational independence to be fully operational. The structural imbalance or dysfunctionality is counterweighted by other forces that are specific to the Vietnamese organisation of power. In this case, the political influence of the Inspector General is bolstered by his position in the Vietnamese Communist Party, where he is member of the powerful Central Committee. Still, the Inspector General has a genuine interest to actively redefine his own role and realm of power, as his position is challenged by the increasingly confident National Assembly.

Second, the main function of the VSI is to control and prevent corruption in the public sector. However, it seems that corruption on every scale has become more and more entrenched, and the VSI urgently needs to develop more effective structures and procedures to tackle the problem.

2. Objectives of the Seminar

2.1. General Objective

To raise awareness among the Vietnamese government officials about the international and regional aspects of the prevention of corruption, as well as “best practices” world-wide

2.2. 
Specific Objectives

6. to inform the participants on recent international and foreign developments on the prevention and fight against corruption by using examples in particular contexts

7. to address and discuss specific issues such as risk identification and development of best administrative practices to reduce the likelihood of bribery by using examples in particular contexts

8. to improve SDC’s understanding of the corruption problematic in Vietnam and to support the identification of potential partners for further activities in the field of the prevention of corruption

(see TOR)

3. Methodology

Central to the approach of the facilitators was the idea of confidence – building. This means that the preparation – week  and the actual seminar itself should be process-oriented, whereby the topics and problems should be defined by the Vietnamese partners in collaboration with the facilitators. Our contribution was to provide a framework of flexible modules on, firstly, the international discourse of corruption-control and good governance and, secondly, on specificly Swiss rules and institutions.  Both elements provided the frame of reference for focusing on the issues surrounding the causes and effects of corruption and the problems that arise when combating corruption. They were enhanced by using national and transnational case-studies from a Swiss perspective as a basis for discussing problems of prevention and control. By using both deductive and inductive methods to identify the central issues surrounding corruption, we endeavoured to enter into a meaningful dialogue on the Vietnamese perspective, without pre-empting their problems or solutions.

4. The Mission

We are providing a very detailed description of our personal impressions of the Mission. We feel strongly that the pilot project is the beginning of a learning process, from which future projects can only benefit if they take into account the “soft” factors of the process, i.e. atmospheric contingencies influencing the Mission. Furthermore, we have tried to be as self-critical as possible, especially in regard to the methodology, as we feel that on the basis of our experiences there is room for improvement.

4.1. The Preparation Week

We had prepared a draft programme as a basis for discussion, which was structured along the above mentioned methodological lines, i.e. an equal triangle of international, Swiss and Vietnamese contributions. The preparation-week was conducted with Mr Loc and Mr Cong (Deputy Director of the Administration) of the VSI, although Mr Loc was our main contact. The process of confidence-building, especially with Mr Loc, was very encouraging, but during the course of the preparation week his lack of decision-making power emerged as being a real problem. Our process of dialogue and understanding we made with Mr Loc was in effect rather disjointed, as all decisions and compromises were subject to the approval of his superiors, which were not part of the preparation group.

Interestingly, the VSI did not oppose any substantive issues we raised. Indeed, the topic of corruption (excluding the human rights issue) did not seem to challenge any sensitive points, to the point where we felt an actual debate about the substance of the seminar was somehow lacking. However, there were two issues which the VSI resisted consistently: 

The first was the method of dividing the plenary into sub-groups. To facilitate the debate on the potentially touchy subject of corruption, we had envisaged discussing the Swiss case studies in sub-groups, a proven method to enliven the discussion and encourage dissenting opinions to emerge. This method, however, was not acceptable to the VSI. There was obviously a certain degree of fear involved in losing control over the ensuing discussions, but, more importantly, it was deemed highly inappropriate for such high-ranking officials to be treated as students. No amount of arguments could persuade them otherwise, their counter-argument being that the participants were perfectly capable of conducting a high-level discussion without any methodological prompting. 

The second issue that was challenged and debated to the last minute was the preparation of Vietnamese presentations and case-studies, that we had visualised being analoguous to the presentation of the international and Swiss concepts. Quite early on it became clear that the VSI was first and foremost interested in gaining as much expertise from us as possible, especially in regard to the Draft Law on Inspection. They did not necessarily share the view that the seminar should consist of equal involvement of both partners. They also made the point that the participants would spontaneously raise case-studies and pertinent problems, without any actual preparation needed. 

All in all the impression we gained during the preparation – week was mixed. On the one hand, we were pleased that real progress had been made in regard to gaining and developing the confidence of Mr Loc and Mr Cong, although we were frustrated by the lack of access to the superiors of the VSI, who made all the relevant decisions concerning the methods and subject of the seminar. On the other hand, we were rather confused by the way the VSI focused their concern on what seemed to us to be rather formalistic issues (such as the placement of the logo), and avoided any open discussions on the real problems and expectations of the VSI.

4.2. Dinner at the Swiss Ambassador’s Residence

On Friday, 10 March, the Swiss Ambassador held a dinner in honour of the seminar. The composition of guests and the timing turned out to be highly conducive to creating an atmosphere of trust and confidence. Amongst others, the Inspector General (Mr Ta Huu Thanh), the Director of NIPA (Dr Hien), the Vice Minister of Justice and the Vice-Procurator General were present. At first, the tension of the Inspector General was palpable, and he was very reserved towards us. However, the Director of NIPA and the Inspector General are evidently old friends and Party members. On the very same day, a mission involving NIPA had finished very successfully, and the Director of NIPA was on excellent terms with the SDC team. He obviously reassured the Inspector General’s doubts about our intentions and approach. The seating – arrangements at the dinner-table also proved to be well-chosen, and the conversation between the Vietnamese and the Swiss became very relaxed and open.

4.3. The Seminar

Monday, 13 March 2000

The morning session was very formal and still a little tense. However, it was important to have that time, especially the breaks, for everybody to become more comfortable with each other. The afternoon session was an interesting breaking-point. Our two presentations on international developments seemed quite distanced from the reality of the participants, and before the coffee break there was a sense of uneasiness with the concepts we were describing. After the break we made an effort to link up our presentations with Vietnamese reality, i.e. by describing real cases of transnational bribery and its legal consequences, or the effects of aid conditionality on the financing of concrete projects. The ensuing discussion became extremely lively and engaged, and the first day ended on a note of enthusiasm on all sides.

Tuesday, 14 March 2000

The morning session was devoted to discussing Swiss and transnational case-studies of bribery and corruption. Unintentionally, the first case (restaurant case) mirrored a pertinant Vietnamese problem, namely the granting of licences to karaoke-bars. In both cases the participants were extremely engaged. They showed a keen understanding of the problem, and were not afraid to voice critical opinions or to demand clear answers. All in all it was an intense and gratifying session.

The afternoon session was very mixed. The participants had not prepared any case-studies, but, as promised, they spontaneously came forward with examples. What was most interesting was the composition of the discussants; the most active and controversial ones came from different (competing?) agencies, especially the Office of the President and the Office of the Government. However, the discussion did not really gain any momentum, although the issues at stake were evidently highly topical. In our opinion, this had several causes: There was an obvious tension in the air, probably due to the fact that they were alluding to real cases. We, the facilitators, were not able release this tension into a debate, partly because we misread the signals, partly because the fledging discussion was interrupted by the Chairman. After the coffee – break this underlying frustration was enhanced by a highly theoretical presentation on capacity building from us. In spite of our efforts to reconstruct concrete links between their cases, our cases and the presentation, the discussion floundered.

Immediately after the session concluded a reception was held, where the atmosphere became very warm and friendly again. In this informal surrounding the participants took the opportunity to emphasise their interest and involvement.

Wednesday, 15 March 2000

Wednesday morning was devoted to discussing institutional arrangements of preventing, sanctioning and controlling corruption in Switzerland and internationally. The Seminar was built up in a way to enable the question of concrete mechanisms of controlling corruption (“inspection”) to take center-stage. The confidence-building and the methodological approach of the first two days fully paid off. During the ensuing discussion we were able to address very detailed models of restructuring the VSI and its functions, to the extent that the afternoon was also spent discussing the wide array of very specific questions that had been raised by the participants.

The closing ceremony was defined by a cordial atmosphere and sense of achievement. Especially the Inspector General, who had unexpectedly taken part in most of the Seminar, repeatedly emphasised the results of the Seminar for the VSI and expressed his hope for future cooperation during his speech.

5. Meeting with the Board of Drafters on the Draft Law on Inspection

On Thursday morning we had a meeting with some members of the Board of Drafters of the new Law on Inspection, all of whom had been participants at the Seminar. From the outset the VSI had wished for the experts to be available for comments on the draft law, which had been forwarded to us for this purpose. However, it had been agreed with SDC that this discussion should be conducted separately from the Seminar, to avoid  too strong a focus on VSI-specific topics during the Seminar. The first hour of the meeting was taken up by an extensive presentation of the organisation of the VSI on all levels and, more interestingly, on the workings of the Cabinet/Government. For this delicate discussion the atmosphere of cooperation and trust that carried on from the Seminar proved to be invaluable, as topics were broached that would have been unmentionable otherwise. Moreover, we had already established firm common ground on the issues at stake, especially in regard to corruption control and different models of auditing institutions. Although we had been asked to comment on the actual Draft Law itself, it emerged very soon that the Board was primarily interested in our opinion on the institutional setting of the VSI and its relationship to other state agencies, such as the other Ministries or the Government and National Assembly. Evidently, against the backdrop of political reform efforts, their main concern is how to reorganise the VSI at the top level to make it more effective. Here, the question of the balance of power within the state was debated intensely, as all models of re-positioning or re-organising the VSI would impact on different mechanisms of accountability. Two models were fully elaborated: a first depicting the VSI as a body of internal audit remaining under the authority of the Government, a second by developing the implications of transforming the VSI into a Supreme Audit Institution, which by definition would have to be independent from the Government. For us the most interesting experience was to be able to openly deliberate very delicate aspects of the separation of powers. Furthermore, we were asked to comment on the organisation of special control functions (e.g.. health, banking etc.) and their relationship to the ministries concerned. The debate was very intense and open, and obviously reflecting the different factions within the Board of Drafters itself. It has to be said that they were very knowledgeable and well prepared, and seemed to be utilising us more as intellectual catalysts than as providers of specific expertise. Although they avoided any discussion on concrete changes to be made, all in all the meeting was very gratifying.

6. Follow-Up Proposals

6.1. 
Preliminary remarks

The topic of corruption provides an ideal entry point to a wider dialogue on governance issues, including the separation of power. Discussing corruption in a Vietnamese context is not as delicate as initially presumed; our impression is that it is not the dysfunctionalities underlying corruption that are problematic to raise, it is the power-struggle that follows on from addressing these problems that is truly touchy, and, to a certain extent, obscure from an outside perspective. For this reason we feel that we should make the most of the relationship of confidence we have established with the VSI. The ongoing interest of the VSI is redefining its  role in view of the shift to a market economy and the political pressure by other bodies. We should utilise the level of trust to remain in permanent contact and open the discourse for other streams in the area of governance, be it by SDC or others (e.g. Maison de Droit and its plans to found an “Ecole de la Magistrature”). The central goal is to foster the effective separation of power. However, based on our experiences there is a risk of being used by the Vietnamese partners on an ad-hoc basis. This can be prevented by a more systematic form of cooperation and dialogue on corruption-control and governance. 

All following options are based on the premise that a team of two experts would be provided, to guarantee the necessary scope of expertise and a differentiated methodology.

6.2.
Follow-up Option 1 
A second Seminar could be held about one year after the first. The subject of the Seminar would directly lead on from the first, by elaborating mechanisms of corruption-control or the legal framework in greater detail and with tailored case-studies. If the Seminar were to be held with the VSI as the main partner, with other state agencies and bi-or multi-lateral donor organisations invited as participants, then the preparation period in Vietnam could be minimised by preparing the schedule and case-studies in advance, together with COOF and the VSI. All in all the mission would last one week, i.e. two days of preparation, a Seminar of two days and one day of interviews with other interested organisations. 

The question is, however, how effective such a follow-up would be in terms of transformative capacity. The confidence and contacts have been established and the substantive ground was covered in the first Seminar. It does not seem very cost-effective to duplicate these efforts for what we feel would be a rather marginal benefit, and not make more of the governance issues already addressed. The reach of the Seminar could be enlarged by involving a broader range of participants, ideally drawn from the international level, to take an active part. We are thinking for instance of Transparancy International Asia (e.g. Mr Tunku Abdul Aziz, Malaysia) or the UNDP (e.g. Mrs Pauline Tamesis, Head of the anticorruption unit, UNDP Headquarters). However, as the approach to anti-corruption strategies of above-mentioned organisations does not necessarily correspond to the VSI’s approach, a second Seminar with an international panel may possibly be too ambitious for our Vietnamese partners.

6.3.
Follow-up Option 2

It is obvious that the main problem of anti-corruption strategies is actually putting them into practice. The most effective way of assessing the real operational problems of concrete anti-corruption strategies would be to conduct a field-trip to one of the Provinces. The goal would be to gain first-hand knowledge of the problems that citizens, officials and even politicians face when dealing with corruption. The methods employed would be structured and unstructured interviews with representatives of all relevant stakeholder-groups. On the basis of these findings it would be possible to develop and discuss possible remedies of the legal framework and institutional effectiveness with the VSI and/or with other involved Vietnamese partners. The mission would last for three weeks all in all, i.e. two weeks for the investigation and field-work, and one week for discussions and conclusions with the VSI and, possibly, other involved agencies.

However, we feel there is a substantial risk involved in choosing such a direct and pro-active follow-up. Here, the central goal would be to explicitely pin-point the organisational and personal weaknesses of anti-corruption strategies. For the reasons given in chapter 6.1., our Vietnamese partners are wary of foreign advisors gaining too close an insight into the factual interaction between and within different state institutions. The advice they seek is on a more distanced level, one which does not directly question established structures. Therefore, judging from our own experience and also from the experiences of other donors (e.g. SIDA), a mission which is geared towards the actual transformation of administrative structures and processes would be perceived to be far too intrusive from a Vietnamese perspective. In fact, we would go as far to say that it is a near certain recipe for failure, as in all probability the necessary degree of cooperation and dialogue on the Vietnamese side will be denied.

6.4.
Follow-up Option 3

As mentioned, the VSI has an acute need to develop ideas and models for their future role in reaction to the pressures from a market-oriented economy and a more demanding public and Parliament. By providing expertise on more effective and responsive structures of “inspection”, principles of good governance could be furthered whilst supporting the reform efforts of the VSI at the same time. Evidently, the choice of topics to be advised on would be the VSI’s, but there are several important issues that were raised during the course of the Seminar. The most pertinant ones were the transformation of the VSI either into a Supreme Audit Institution or, alternatively, into an internal audit service, and also the question of handing special control functions (such as health or industrial control) over to the responsible ministries. In a wider governance perspective, one should bear in mind the VSI forms part of the most conservative segment of the Vietnamese state. Their prime motivation to reform is to retain power in a changing political and economic context. Therefore, in conjunction with the provision of knowledge to the VSI on select topics, it would be most beneficial to enter into debate with other, possibly more reform-oriented government agencies and public players, such as the President’s Office, the National Assembly, the Party Politbureau or individual reformers (e.g. Minister of Justice).

We therefore suggest following option: A sequence of meetings with the Drafting Committee and the Minister of the VSI in Autumn 2000, Spring 2001 and Autumn 2001, each lasting for three days, during which models and experiences concerning the VSI’s future organisation will be discussed (n.b. the Minister and a VSI delegation, under the auspices of SIDA, will have been introduced to the Ombudsman-model during a visit to Sweden in Summer 2000). Our role would be as an intellectual catalyst and sparring-partner for problems raised by the VSI. To maximise the existing synergies it would be central to have contacted and discussed the issues at hand with other agencies pursuing similar objectives beforehand, in particular with: relevant Vietnamese state agencies (such as suggested above), other bilateral donors (e.g. SIDA) and multilateral agencies (e.g. ADB, UNDP). Specificly, this would imply a sequence of three missions of one week each: two days of interviews with different agencies, three days work with the VSI, one whole day with the Inspector General.

The overarching aim would be to facilitate effective institution-building in the Vietnamese context, in particular to foster structures that guarantee the rule of law,  restrain arbitrary state action and corruption, develop an independent and operational judiciary, and enhance public sector capacity and responsiveness. The means to achieve these goals is not by focusing on the deficits of the existing system (e.g. Human Rights or separation of powers), but by initiating and supporting structural transformation towards democratisation and good governance within the relevant institutions, i.e. the VSI. This approach also opens up further avenues for the SDC as a change catalyst, the effect of which can be multiplied when taking the potential for donor- cooperation into account. 

For reasons of method and expertise we would suggest using two consultants for each mission, according to the specific subject matter and needs. The consultants available at the Basel Forum on Business Integrity are Prof. Mark Pieth, Prof. Béatrice Weder, and Lucy Koechlin, MSc, representing the fields of Law, Economics and Sociology. The Forum is in the process of creating a Center of Competence on Governance, and has a wide range of experience with similar missions. The Forum is also very well connected worldwide with members and units of International Government Organisations, Non—governmental Organisations, Governments and Research Institutes working on the same issues.

Basel Forum on Business Integrity, 15 May 2000
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