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PART I: SUMMARY OF MECHANISM FOR PREVENTION AND COMBAT AGAINST CORRUPTION IN VIETNAM 

In Vietnam, corruption is one of the four dangers that threaten the national development. With the deep understanding of the dangerous and serious consequences caused by corruption, the Party and State of Vietnam have worked out policies, promulgated legal normative documents and implemented solutions so as to build an effective mechanism for prevention and combat against corruption. 

1. Legal Foundation on prevention and combat against corruption: 

(i) 1998 Ordinance on Anti-Corruption, 2000 Ordinance on revising some articles of the 1998 Ordinance on Anti-Corruption and other subordinated documents; (ii) The 1999 Penal Code (Chapter XXI, Section A, crimes of corruption); (iii) The 1998 Ordinance on Thrift Practice, Anti-Waste and the subordinated legal documents; (iv) The 2000 Ordinance on Public Servants, the 2003 Ordinance on revising some articles of the 2000 Ordinance on Public Servants and other subordinated documents; (v) Other legal documents issued in specialized state management.

2. Bodies joining in the fight against corruption:

In accordance with the existing legal normative documents, bodies joining in the fight against corruption are as follows:  (i) Investigation agencies, People’s Procuracies and People’s Courts in their jurisdiction have respective powers to investigate, prosecute and trial corrupt crimes
; (ii) State Inspectorates in their jurisdiction have the power for: Monitoring the fight against corruption, preventing and detecting corrupt cases and dealing with corrupt acts, Summarizing and submitting to the Prime Minister the status of corruption and the fight corruption in the nationwide, Improving policy and legal framework on anticorruption; 
(iii) National Assembly and Local People’s Councils in their jurisdiction have the power for: Promulgating legal documents for the fight against corruption, taking the right to oversight all activities of other state agencies in preventing, detecting and dealing with corruption
; (iv) Fatherland Front and its affiliates in their duties have to promote the active involvement of all social strata into the champions against corruption and also take the right of supervision over the fight against corruption.

3. Corrupt acts in accordance with Vietnamese laws: 

Article 1, the 1998 Ordinance against corruption provides: “Corruption is acts of person who holds a responsible position and power that abuses this position and power for embezzling, taking bribe or deliberately acting against law for his/her own benefits, thus causing losses to the property of the State, collectives and individuals and infringing upon legitimate activities of agencies and organizations. 
In accordance with the existing legal normative documents, corrupt acts include: (i) Embezzlement of property: asset embezzlement is an act practiced by person abusing their positions and powers to appropriate the assets within their management; (ii) Taking bribes: the act abusing their position and power directly or indirectly to have received or receive money, asset or material benefit in any form for doing or not doing something for the benefit or demand of the briber; (iii) Taking advantages of positions and power to appropriate asset: the act abusing positions and power to appropriate other’s asset; (iv) Taking advantages of positions and power while taking responsibilities of public services for benefit: the act for benefit and other motivations to abuse positions and power for contravening public services, causing harms of State, social benefit and citizen’s right and interest; (v) Abusing power while taking responsibilities of public services for benefit: the act for benefit and other personal motivations to take over power for contravening public services, causing harms of State, social benefit and citizen’s right and interest; (vi) Taking advantages of positions and power to influence others for benefit:  the act taking advantages of positions and power directly or indirectly to have received or receive money, asset or material benefit in any form or influencing others holding positions and power to do or not to do something of or relating to their responsibilities or to do the things out of their power; (vii) Fraud for benefit: the act for benefit or other personal motivation to take advantages of positions and power for carrying out one of these acts such as amending, changing incorrectly contents of documentation and documents, issuing and providing false documents, forging the signature of person holding positions and power.  

4. Measures for prevention and detection of corruption:

· Providing the set of prohibitions for public employees, especially for those of judicial agencies and agencies rendering public services.

· Providing requirements of transparency and democracy in operation of state agencies.

· Providing measures for controlling incomes and property adjustments of the contingent of public employees.

· Consolidating the coordination mechanism among state agencies exercising the powers of inspection, investigation and prosecution.
· Providing measures for promoting the involvement of public domain in the fight against corruption, such as the mechanism for promoting citizen to denounce wrongful acts of state agencies or public employees.
5- Measures for dealing with corrupt acts
: 

Currently, Vietnamese laws provide two main measures dealing with corrupt acts, including criminal punishments and administrative sanctions: (i) Criminal punishment: the person who have one of corruption acts meeting the features of a criminal set as stipulated in Articles 278, 279, 280, 281, 282, 283 and 284 of the 1999 Penal Code, shall be prosecuted. Depending on the serious level of criminal act, the main punishments applicable shall be warning, detention, limited imprisonment, life imprisonment or death; the supplement punishments applicable shall be: prohibition of holding duties, doing business or working in certain areas; fine or confiscation of property; (ii) Administrative sanction: persons who commit acts of corruption but not seriously enough to be examined for penal liability shall, depending on the nature and seriousness of the violation, the value of corrupted properties, the extent of damage and the existence of extenuating or aggravating circumstances as defined in Article 23 of the 1998 Ordinance on anticorruption, be subject to one of the following disciplinary forms: (1) Reprimand; (2) Warning; (3) Wage cut; (4) Demotion; (5) Removal from position or office; (6) Sack. Besides being applied one of disciplinary forms aforesaid, corruption-committed persons shall be subject to other administrative measures, such as being transferred to other jobs not related to corruption-prone activities; persons who are subject to the disciplinary form of sack shall be further subject to the measure of not being recruited as cadres or public servants in the period of three years as of the effective date of disciplinary decision. Furthermore, corruption-committed persons may be subject to other measures as provided for in legitimate regulations or charters of organizations or agencies she/she employed.

PART II: CASE STUDY

On August 3rd, 2004, after a 7 month-investigation, Security Investigation Agency, Ministry of Public Security submitted investigation results of the biggest wrongdoings ever happening in petrol industry with the recommendation to prosecute the 8 suspects of “intentionally violating state regulations on economic management, thus causing severe damages” (Article 165, the 1999 Penal Code) and “embezzlement” (Article 278, the 1999 Penal Code)

1. Summary of the main circumstances:

1.1. Bid package on construction of the 140 habitant-building in the Project of Technology Complex in Center 3, Bach Ho Mine:

In 1999, Joint Venture between Petrol Technological Service Company (PTSC) and Korall Designing Institute (Ucraina) won the bid package to construct the 140 habitant building in the Project of Technology Complex in Centre 3, Bach Ho Mine. Since Korall did not agree with the content of the contract, they did not sign in the bid-implementing contract. PTSC, however, forged the signature and stamp of Korall to regularize the contract. PTSC further completely changed bills and documents given by equipment providers to raise the cost of the contract. As a consequence, the assets illegally taken were so high as up to millions of USD. 

To regularize those assets, relevant parties set up the 3 abroad companies: Talika, Laverton and Interpet, then deposited money embezzled into their account and withdrew to rake off.

1.2. Bid package to repair Dai Hung No.1 Drilling Platform: 

In November 1999, Vietnam-Russia Petrol Joint Enterprise (VSP) invited tenders for the Bid Package to Dai Hung No.1 Drilling Platform, which then participated by 7 entrepreneurs. After being technically assessed, PTSC-Korall Joint Entrepreneur was the only one to fully meet the requirements of the contract. When the bid was opened, this entrepreneur set a 6 time higher price than the initial tentative one. However, VSP, after agreed by Vietnam Petrol General Corporation, signed the contract with PTSC-Korall Joint Enterpreneur. 

In fact, PTSC-Korall Joint Entrepreneur was faked since Korall did not join the Entrepreneur. All Korall’s documents, stamps were forged by PTSC. Accordingly, all activities of signing, realizing and balancing the contract conducted by PTSC were all based on the fake documents. Consequently, balance cost was millions of USD higher than the real cost.    

1.3. Affair of constructing and repairing Thi Vai Dock Warehouse:

Violations and delays in the construction and repair of the Dock Warehouse has prolonged the construction 24 months more than estimated, raised 14 millions USD of investment, and the most seriously caused below-standard quality.  

Following is the summary of the main violations:

- Thought design cost was high ( more than 1 million), the design had many weaknesses and derogation; for instant, some units still won additional package bid despite their lacks of license, compentence for designing. 

- Althought cost for abroad consultants raised up to 3.8 million USD (for the whole group of projects), investors made no report to the Prime Minister, seriouly vilolating regulations on finace and budgetting.

- Derogation in the usage of consultants in monitoring, assessing for issuing certification.

- Derogation in the purchase of facitlities and equipment for the construction. Much necessary equipment was not bought and much equipment bought was not necessary; inappropriate, low quality without clear origin, thus creating assessing and maintenance cost wasting trillions dong per day.

1.4. Project on construction of Working House at 154 Nguyen Thai Hoc:

This is the Project of constructing Working House at 154 Nguyen Thai Hoc for the head-quarters of the two companies: PTSC and Vietnam Petrol Insurance Company (PVIC). 

Following is the summary of the main violations:

- Due to untied management, the cost of Kim Ma Hotel, which had been rudely constructed, was 5 times higher than rude construction cost.

- During contruction process, investor changed equipment, bill of quanities without asking for permission as well as basing on any bill or real works completed. 

- Self-decisively raising the cost of all works completed. For example, emerging cost of elevator construction approved was 64.6 million dong, emerging cost of partition was 421 million dong, some other emerging works such as granit rock for the front side of elevator cost 90.4 million dong, kitchen equipment and gas pipe cost 117.6 million dong. This made investment for each 1m2 of construction platform higher than investment in accordance with current regulations on basic construction works.

2. Addressing wrongdoings relating to corruption according to Vietnamese laws: 

2.1. Act of embrezzlement:

PTSC have made forgery of signatures and seals of Korall in documents of the installing contract (including two bid packages: the package for construction of the 140 habitant-building in the Project of Technology Complex in Center 3, Bach Ho Mine and the other for  repairing Dai Hung No.1 Drilling Platform). Additionally, these acts have been repeated in almost payment vouchers and bills. Through this forgery, PTSC alread received the payments exceeding billions USD in comparison of those in conform to existing regulations. This reveals the features of act appropriating properties under their management and control.

2.2. Act of legalizing illegal proceedings:

The term “money laundring” has not been provided in the Penal Code of Vietnam. However, the act of money laundring has already provided for in Article 251 of this Code with the crime of legalizing illegal proceedings. In comparison of this article, the act of transferring all appropriating payments from the package for construction of the 140 habitant-building in the Project of Technology Complex in Center 3, Bach Ho Mine into the accounts of three companies (Talika, Laverton and Interpet) set up outside of Vietnam by Tran Quang and Maxim has revealled the circumstances of money laundering act..

2.3. Acts of taking bribes:

These acts has already provided for in the Penal Code of Vietnam in Article 279 with main features as mentioned above in Part I. In the case of Vietnam Petroleum Corporation, if all information gatherred from newspapers could be verified, it’s necessary to consider and examine the acts of taking and giving bribes.

3. Addressing some areas of state management relating to wrongdoings:

Based all information collected from newspapers, it’s possible to generalize wrongdoings happenning in the following areas of state management:

3.1. State management over bidding activities:

Presently, the practical quality of buildings after by-no-means duration of ultilizing has raised the warning to various management authorities many things that should be dealt. Systematic acts with quite large extent may be generalized into the country-specific case of wrongding with the view to help state management agencies avoiding, actively building and finalizing respective institutions, prevention and combat against corruption. The features of wrongdoings may be set as follows:

- Intentionally formulating the dossiers for bidding invitation with the view to limit the public participation of contractors, even though the form of bidding publicly has still applied.

- Colluding between the bidding inviter and contractors for adjustment of estimates of work, replacement of equipments or items, as well as certain components of installation.

- Weak capacity of bidding appraisal, thus untied situation of state management.

- Lack of mechanism or unqualified mechanism of inspection, check, especially in the areas of specialized state management in response of practical requirements of bidding activities.

3.2. State management over specialized areas, especially the particular areas, such as building or installing work or plant/lines with high technologies:

The situation of weak capacity of technology management, especially with respect to work, lines or plants with high technologies, according to some experts, is one of causes of wrongdoings. The estimated wastes from the construction of the Thi Vai Dock Warehouse are one of examples. Weak capacity of technical assessment has leaded to the wrong selection of executing alternative with the estimated wastes of billions dong. This is also the cause of untied state management, capturing upper public officials by subordinated employees and giving the rise of necessity to building the Regulation on public ethics and accountability.

3.3. State management over financial area:

This is the wrongdoing-prone area with the high common and frequent level. The situation of appropriating property through unreal payments is deriving from weal state management over financial area. Lack of mechanism or incapable mechanism to check and deal with respective wrongdoings has created opportunities for wrongdoers to take advance. Presently, this type of wrongdoings may be considered to be popular wrongdoings.

3.4. State management over banking area:

The control over property adjustments, especially monetary transactions of banking sector in general and those from the homeland to foreign countries in particular are facing with many difficulties. This is one of causes impeding the effectiveness and efficiency of prevention and detection of corruption.

3.5. Inspections and state management over inspection:

Through the wrongdoings happened in Vietnam Petroleum Corporation, it’s partly to record the role of State Inspectorates in consideration and assessment of policy and law implementation, duties fufillments of state agencies, state-run enterprises. However, wastes would be limited if inspections could be further promoted. Clearly, the period from occurring wrongdoings to detecting is too long, thus widening the extent of damage could be limited if wrongdoings would be detected and prevented more timely.

4- The participation of state agencies, social organizations and mass media in detecting wrongdoings of Vietnam Petroleum Corporation:

The participation of state agencies, social organizations and mass media in detecting wrongdoings of Vietnam Petroleum Corporation has clearly been recorded. In respect of state management, there maybe remain mistakes. State Inspectorates, Investigation agencies, press are playing the key role for detecting wrongdoings. However, the role of local state management agencies is not adequate and being paid due attention. If timely detecting corruption, wrongdoings, negative acts, it would ensure the active involvement of local state management agencies. Moreover, the mechanism on coordination and decentralization among state agencies by sector/branch and administrative level should be further clearly defined.

PART III: CONCLUSION

The increasing of corruption scale and complexity has confronted the State and the whole society with a big challenging of prevention, detection and dealing with corruption. Through the case of Vietnamese Petroleum Corporation case, it is possible to draw important solutions for prevention and combat against corruption as follows: 

1. Building and improving the Mechanism of public ethics and accountability of civil servants: the wrongdoings of VPC cause mainly from the irresponsiblity of management-level officials and negative acts of subordinated civil servants. This is common cause of the current violations. It is necessary to enhance and closely control public duties performance of civil servants. The adoption of the effective mechanism of public ethics and accountability will contribute to preventing and strengthening prevention, detection and fight against corruption.  

2. Enhancing the state management over infrastructure building investment; the state management over public procurement, especially tendering management; the state management over fiscal and state budget; the state management over commodity quality appraisal: Wrongdoings of VPC happened in all these fields.  Heads of Vietnam also have acknowlegded that these are the fields arising most corrupt case eitheir in quantity, scale and complexity. This situtiation requires to further research for improving mechanisms for strengthening effective management, preventing corruption.   

3. Building and improving the Mechanism on the fight against money laundering, enhancing the transparency of civil servants’ assets: fighting money laundering in general and enhancing the transparency of civil servants’ assets in particular are effective tools in curbing and tackling corruption. However, the formulation and implementation of these tools have not satisfied the requirements to fight against corruption and gained expected results. Therefore, the comprehensive research, institutionalisation and implementation of solutions against money laundering and enhancing the transparency of civil servants’ assets are urgent needs. The Prime Minister has directed the State Inspectorate in building the Law on making transparency of civil servants’ assets in the coming time.  
4. Strengthening the interrelations between inspectorate agencies and investigative, procuracy agencies: according to existing regulations, eitheir state inspectorates, investigative and procuracy agencies have juridictions over preventing and combating corruption. Building the effective interrelations will strengthen the effectiveness of the fight against corruption. In VPC case, results of inspection have assisted the investigation of wrongdoings and violations. In the coming time, it is an urgent need to research for defining, building and implementing the interrelations among these agencies in the fight against violation in general and corruption in particular.  

5. Promoting and ensuring the active participation of the public domain, press and social organizations in anticorruption: the public domain, press and social organizations play the key role in prevention, detection and fight against corruption. In the case of Viet Nam Petroleum Corporation, press has played an active role in bringing many wrongdoings to the light. However, to further enhance the efficiency of the public domain, promoting and protecting the active participation, lessening the negative participation, it is necessary to study, thus to build and carry out the effective mechanism for mobilizing the active participation of the public domain in the fight against corruption. The State Inspectorate has proposed to add the drafting of the Law on Denunciation and Denunciation Settlement in the 2005 Legislative Program of the National Assembly.  
6. Enhancing the effectiveness and efficiency of inspections with the view to prevention and combat against corruption: State Inspectorates play an important role in prevention and fight against corruption. In the case of Vietnam Petroleum Corporation, inspections have actively contributed to detecting, examining wrongdoings and native acts. For further enhancing the effectiveness and efficiency of prevention and fight against corruption through conducting inspections, it is necessary to consider for further assigning more powers to state inspectorates, especially providing the appropriate mechanism for exercising the power to conduct unplanned inspections. According to the 2004 Law on Inspection, there is only the Inspector-General have the power to decide unplanned inspections, Chief Inspectors of other administrative levels and sectors/branches have only the right to make proposals to the Head of the same-level state management agencies the need of conducting unplanned inspections. This provision impedes the activeness and autonomy of inspections and lessens the effectiveness and efficiency of inspections. 
As provided by Article 278, the 1999 Penal Code of Vietnam, the crime of embezzling property has the features as follows:


i) Subject: Persons who abuse their positions and/or powers


ii) Objective: Ownership relation, in which the person who have committed a criminal act has the responsibility to manage.


iii) Objective aspect: Act of appropriating.


iv) Subjective aspect: Acting with intentional will.


The 1999 Penal Code provides four levels of penalty to this crime, including:


- From two to senven years of imprisonment (if the appropriating property is valued between five hundred thousand dong and fifty million dong or under five hundred thousand dong having some aggravating circumstances).


- From seven to fifteen years of imprisonments (if having aggravating circumstances, such as acting with an organized manner, employing treaherous and dangerous tricks, committing the offense more than once; appropriating property valued between fifty million dong and two hundred million dong or causing other serious consequences).


- From fifteen to twenty years of imprisonment (if appropriating property valued between two hundred million dong and five hundred million dong or causing other very serious consequences).


- From twenty years of imprisonment, life imprisonment or capital punishment (if appropriating property valued at five hundred million dong or more or causing other particularly serious consequences).


The offenders may also be banned from holding certain posts for one to five years, be subject to a fine of between ten million dong and fifty million dong, the confiscation of part or whole of their property.











�Source: Synthesizing from articles of Youth Newspaper, Labour Newspaper, News and Adolescence Newspaper.
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