Draft for discussion (25 February 2005)

“To combat corruption, we should take rigorous measures such as streamlining bureaucratic procedures, simplifying and modernizing the tax system, eliminating excessive regulations, and motivating public servants in order to reduce the opportunities for corruption” 
Prime Minister Hun Sen in his opening remarks at Consultative Group meeting in Phnom Penh on December 6, 2004 

I. Situation Analysis:

Corruption in public sector was identified as a major obstacle to the sustainable development in Cambodia in a survey conducted by the World Bank
.  Integrity ratings are very low for judiciary, tax and customs authorities and public assets management agencies.  In another research, these authorities and courts were again identified as the most dishonest institutions.
  Corruption not only weaken the delivery of public services, but also people need to make informal payments in order to get the services that they are supposed to get from the government at free of charge.  For instance, students need to make unofficial payments to their teachers to get high grade or to get teaching materials.  Business Enterprises forcibly pays unofficial fees to get their business or export license.    On average, households pay a larger amount of bribes to the courts, customs and tax authority than any other public services.
Pervasive corruption can enormously harm the public institutions, prevent future aid flows and could worsening inequality which is already appeared to be high.  Corruption is one of the root causes that contribute to poverty which poses enormous challenges to a country like Cambodia.  36% of the total population remains poor with daily subsistence income less than US$1 a day.  To address the root causes of poverty, the United Nations Millennium Development Goals call for an an economic reform for stabilization of macro economic, strong institutions and governance for enforcing the rule of law and controlling corruption and the need for social justice.
Government revenues were diverted to individuals due to abundant bureaucracy and corrupt behavior.  The Royal Government of Cambodia sees the necessity of waging a war against corruption.  Anti-corruption is a core element in the Royal Government of Cambodia (RCG)'s rectangular strategy. Everyone, including government officials, donors, civil society and ordinary people, realizes that corruption deprives Cambodian people of development and economic opportunities, social justice and public services that they are entitled to. A recent study of the country's competitiveness identified the cost of corruption as the single most important constraint faced by the private sector in doing business in Cambodia
. 


As pointed out in the United Nations Development Assistance Framework (UNDAF), economic growth in Cambodia was seriously affected due to high level of corruption as results of weak governance and shortage of accountability mechanisms
. 

The Cambodian Government has identified good governance as the most important pre-condition for sustainable socio-economic development and social justice. Fighting corruption is one of the high priority actions in the rectangular strategy.  The government is committed to pass an anti-corruption law in 2005.
  Although, the current draft law contains some good basic elements which are enforcement, prevention, and public education and support, it still lacks of some features that would make it more effective and be requisites of Cambodia’s ratification of the United Nations Convention Against Corruption.  These features are neither clearly stated nor included, they include criminalization of corruption, money laundering, witness protection, international cooperation, failure to declare assets, financial institution monitoring, assets recovery, conflict of interest, and transparency
As indicated in the outcome of UNDAF 2006-2010, the United Nations Country Team (UNCT), through a partnership with national government and stakeholders, expects to make significant progress in the areas of governance and human rights.  This progress will, hopefully, promote effective participation of citizens in the decision-making processes, which directly affect their lives.  Furthermore, it will promote accountability, integrity of the government in decision- making and policy implementation as well as effective, transparent public institutions.  This UNDAF outcome will be supported by promoting the full realization of human rights and the meeting of Cambodian Millenium Development Goals (CMDGs) targets set for 2010. 

Current Institutional Framework

In his speech at the first Cabinet meeting on July 16, 2004, Prime Minister Hun Sen stated that in order to fight corruption, enough resources and tools are required. These include not only laws, regulations and code of conduct, but also their implementation and effective enforcement.  He recognizes that his government will need to adopt a draft law on anti-corruption as early as possible.  

Since 1994, the Royal Government of Cambodia has worked on draft law on anti-corruption.  In June 2003, it was sent to the National Assembly for adoption, but was sent back to the Council of Ministers for revision in June 2004.  A design of anti-corruption measures and passage of anti-corruption law are being identified as short term priorities in the legal and judicial reform action plan which need to be achieved between 2004-2005.

At the Consultative Group meeting in December 2004, Deputy Prime Minister Sok An stated that the draft law will need to be revised and resumitted to the National Assembly and Senate for their approval as a matter of urgency.  In this regards, the Council of Ministers has tasked the Ministry of National Assembly and Parliament Relation and Inspection to revise the draft law to meet international standard.
It should be noted that in March 2003, in Jakarta, Indonesia, the Royal Government of Camboida endorsed an Anti-Corruption Action Plan which was developed by Asian Development Bank (ADB) and the Organization for Economic Cooperation and Development (OECD).  The action plan calls for endorsing countries such as Cambodia to develop effective and transparent systems for public service, strengthen anti-bribery actions and promote integrity in business operations and support active public involvement.

Donor activities to promote transparency and accountability

Although Cambodia still does not have anti-corruption framework, donors have been supporting programmes or activities which seek to promote transparency and accountability in public services.  In July 2004 UNDP/Cambodia through its project to support Cambodian parliament sponsored a group of Cambodian delegation to attend a workshop on ethics in Hanoi.  As a result of this workshop, the Cambodian delegation had issued a declaration to engage in a fight against corruption.  Other donors had also sponsored some government officials to attend different workshop or conference on anti-corruption, transparency, accountability in the region.  

Apart from the training programmes, donors have initiated differrent bilateral programmes to mitigate corruption in Cambodia.  For example, IMF, World Bank, ADB has acitively been working on public financial management, good governance, trade facilitation which calls for sound management of public finance, transparency, accountability, partcipatory governance system and private sector development 
With support from European Union, Konrad Adenuer Foundation, the Council for Administrative Reform is in the process of implementing One Window Office and Citizen Bureau (Ombudsman) pilot project in Siem Reap and Battambang.  Six government ministries including Tourism, Commerce, Land Management, Culture, Public Works and Transport and Industry has agreed to participated in this pilot project.  The intents of the One Widow Office project are to make the government institutions more responsive to the people's needs and to reduce opportunities and venue for bribery and corruption.  The purpose of Citizen Bureau is to promote public participation in the management of the city through information sharing, public education, on-line complaints and monitoring of quality of service delivery.

Challenges:

Although, the Prime Minister and his senior government officials publicly acknowledged a necessity of fighting corruption, political will may still be fragile and the government may be relaxed in their combat if donors loose interest in pursuing what the government promised at the Consultative Group meeting in December 2004.  Its desire may be hampered due to lack of mass political supports among government officials.
Civil Society and Media play major roles in a campaign against corruption.  They usually involve raising an awareness on corruption issues and its side effects, and performing watchdog roles to monitor the performance of government agencies in delivery of public services.  They may be good at civic education, however they may still have limited experiences in monitoring or auditing the government performance or projects.  On the media side, many of them are politically affiliated and they are financially and organizationally weak.  Moreover, they lack  investigative skills and motivation to make in-depth investigative reports on most societal issues such as rampant corruption. 
Strategy

To fight corruption successfully, it is widely recognized that there needs to be seven essentials: political will to fight corruption, law with clearly defined corruption offences, complete, coherent and clear strategy, coordinated action, resources, public support and endurance.
In his report on the development of a Cambodian anti-corruption strategy, Mr. Bertrand de Speville
 suggested that the Royal Government of Cambodia should development an anti-corruption strategy which applies to both the private and public sectors.  This strategy should consist of three main elements: enforcement, prevention and public education and support.  Enforcement of national laws against corruption is widely recognized as one of the main elements to fight corruption, but enforcement of the law is not enough.  It has to have two other interrelated elements - prevention and public education and support.  Prevention seeks to eliminate the opportunities for corruption from the systems and procedures that people work with and by which society organizes its affairs.  Last but not least, public education and public support play important roles in educating people about corruption and its effects and in showing them what they could do to participate in the fight against corruption.  These three elements are equally important and if they are applied in coordinated effort, people will be more likely to report acts of corruption since they will understand the destructive effects of corruption.
By taking stock of its neutrality, impartiality, and enjoyment of high level of trust and confidence among its national counterparts, the UNCT feels that it is crucial to support national initiatives in addressing the daunting issues such as corruption and rule of law.  The UNCT strongly believes that significant reduction in corruption will promote integrity and transparency in government management of public resources and services.  Therefore, it will work in concerted efforts to: 1) Strengthen oversight functions of elected bodies; 2) Advocate for the accession to the UN Convention Against Corruption; 3) Strengthen government programmes on enforcement, preventions and mobilization of the public support.
This preparatory project aims to: 1) Advocate for development of legal framework and implementation policy, cabinet policy and public consultation to fight corruption; and 2)  Formulate project document for long term assistance to assist the Royal Government of Cambodia in mobilizing resources to support its endeavors in addressing corruption issues.
In order to reach the two aims, this project will work in close cooperation with multi-donors and bi-lateral donors, civil society, media, private sector and academia that ultimately aim for the improvement of accountable and transparent government in Cambodia.  This project will work closely with UNDP-sponsored projects in support to national assembly, partnership for local governance and legal and judicial reform to enhance knowledge of members of parliaments, judges, prosecutors, lawyers, court clerks on anti-corruption issues.    This project will also promote inter-linkages with other UNDP programmes of cooperation, information sharing on best practices, and networking with other anti-corruption body in the region.


This project shall have flexibility so that it could respond to any unforseen changes in overall policy framework and institutional context as well as changes in political environment.  Below are specific outputs and activities which are currently being envisaged:

Output1: Legal framework and implementation policy in place to effectively fight corruption.  The main activities are:

1.1 Develop legal framework in conformity with international best practices;

1.2 Mobilize public and political support to address corruption issues;
1.3 Capacities developed for institutions potentially involved in a fight against corruption
Through this project, UNDP will provide technical assistance to the Ministry of National Assembly-Senate Relation and Inspection and relevant government institutions to redraft the draft law on anti-corruption for approval by the Council of Ministers before it is to be adopted by the parliament.  The project will assist the Royal Government of Cambodia or its relevant institutions to develop action plans with full participation of civil society to combat corruption.    Sharing knowledge and know-how will be encouraged with countries in the region and the like-minded anti-corruption institutions.
Output 2: Formulation of project document for long term assistance to the government’s efforts in fighting corruption.  Activies mainly include:
2.1 Build broad consensus on strategy and mechanisms to fight corruption;
2.2 Mobilize resources to support a project

Part II. Results Framework

See attached annex.

Part III. Management Arrangments

Due to sensitive environment in the area of anti-corruption, and since this is a prepartory asssitance project to assist the Royal Government of Cambodia in laying all necessary foundations to fight corruption, it is necessary that this project be a directly executed by the UNDP Country Office.  Professonal consultants/ firms will be sought to provide technical assistance to the Royal Government of Cambodia and UNDP in delivering outputs as indicated in results matrix.
Under the overall guidance of the Resident Representative, the governance cluster will be responsible for the managment of project activities and financial reporting with the support of a project team composed of Project Technical Advisor, and a Project Assistant and a translator.

Technical Advisors will be responsible for providing upstream policy support and results based progamme management.  The Project Assistant will support the Technical Advisor in coordinating all components and activities to be undertaken under the project, liaising with National Counterparts, preparing and organizing workshops, seminars, round-table discussions, research studies, specific training and managing project funds.  And the project assistant will support the work of Technical Advisors in carrying out project activies.

Specific terms of references are enclosed in the Annex Section.

The main counterparts of the project team will be Ministry of Parlimentary Relation and Inspection, Anti-Corruption Unit of the Council of Minister, to-be established cabinet-based task force on anti-corruption, Supreme Council Against Corruption (to be formed after the draft law on anti-corruption is passed and promulgated), National Audit Authority, Council for Legal and Judicial Reform, School for Judges and Prosecutors, and Center for Lawyer Training and other relevant institutions.
Part IV. Legal context:


This project document shall be the instrument referred to as such in Article 1 of the Standard Basic Assistance Agreement between the Government of Cambodia and UNDP, signed by the parties on 19 December 1994.  The host country implementing agency shall for the purpose of the Standard Basic Agreement, refer to the government cooperating agency described in that Agreement.


The following types of revisions may be made to this project document with the signature of the UNDP Resident Representative only, provided he or she is assured that the other signatories of the project document have no objections to the proposed changes:

a) Revision to, or addition of, any the annexes of the project document;

b) Revision which do not involve significant changes in the immediate objectives, outputs or activities of the project, but are caused by the rearrangments of inputs agreed to or by cost increases due to inflation; and 

c) Mandatory annual revisions which rephase the delivery of agreed project inputs of increased expert or other costs due to inflation or take into account agency expenditure flexibility.

Part V. Monitoring and Evaluation

The preparatory project will be subject to monitoring and reporting requirements in accordance with the UNDP rules and regulations.  Project outputs will be monitored in accordance with the workplan and delivery schedule.
Part VI. Budget 

See attached

Part VII. Annexes

I. Results Framework

II. TOR

III. DEX memo

Annex I: PROJECT RESULTS FRAMEWORK

	Intended outcome as stated in UNDAF (2006-2010): Promotion of Accountability and Integrity of government in decision-making, policy implementation and transparent public institutions

	Outcome indicator: 

	Applicable MYFF Service Line: Public Administration Reform and Anti-Corruption

	Project Number and Title: CMB/05/....Transparent and Accountable Governance in Cambodia

	Partnership Strategy: UNDP's role is to assist the Royal Government of Cambodia in fighting rampant corruption in the country.  In achieving goals as stated in UNDAF, UNDP intends to work closely with the World Bank (WB), Asian Development Bank (ADB), Japan International Cooperation Agency (JICA), Australian Agency for International Development (AusAid), UN Cambodia Office for High Commissioner for Human Rights, civil society, media , private sector, academia, etc..



	Intended Outputs
	Output Targets
	Indicative Activities
	Inputs

	1. Legal framework and implementation policy in place to effectively fight corruption
	1.1 Develop legal framework in conformity with international best practices;


	1.1.1 Policy support to government in developing legal framework, white paper and action plan to fight corruption through various consultations;

1.1.2 Develop clear and precise drafting instruction for law drafters


	· Round-table discussion with political leaders, stakeholders, government officials

· Local and national workshop/forum


	· International  Consultants ($33,750)

· Travel ($5,000)


	
	1.2 Mobilize public and political support 


	1.2.1 Organize in-country public consultations;

1.2.2 Networking with government and non-governmental organizations with experiences in fighting corruption;

1.2.3 Engaged in policy dialogues with political leaders, and stakeholders;

1.2.4 Assist in developing action and policy on general amnesty
1.2.5 Consult public and private sector on the effects of the law;

	· Regional events/conference
· Workshops

· Develop action plans
	· International Consultants ($38,150)
· Communication ($10,000)

· Local Consultant ($3,000)
· Travel: $19,500

	
	1.3. Capacities developed for institutions potentially involved in a fight against corruption
	1.3.1. Organize induction training for personnel of anti-corruption body;
1.3.2. Develop manuals of operations, code of conduct and instructions and operational systems

	· Training/Workshops
· Publication of manuals

· Regional Events
	· International Consultants ($74,000)
· Local Consultants ($9,000)

· Printing, publication ($6,000)

· Travel (airtickets and DSA): $38,200
· Oversea training: $10,000

	2. Draft project document formulated for long-term assistance to national campaign against corruption
	2.1 Broad consensus on content and strategy to curb corruption

2.2 Resources mobilized to support project 
	2.1.1 Conduct desk review of donor intervention in anti-corruption areas in Cambodia;
2.1.2 Commission baseline survey on corruption to show effects of corruption;

2.1.3 A formulation mission to design a project for UNDP assistance in anti-corruption areas;

2.2.1 Identify potential donors;
2.2.2 Identify key implementation partners
	· 
	· Local Consultant ($2,000)

· Field survey ($30,000)
· formulation mission @$25,000

· Technical support provided by Bangkok SURF, Oslo Governance Centre and BDP ($15,000)



Term of Reference
Position: Short term High Level Expert
Project Title: Preparatory Assistance for Anti-Corruption Initiatives

Project Number:

Duration: To be determinded on needs basis

I. Background:

Since 1994, the Royal Government of Cambodia has worked on draft law on anti-corruption.  It was sent to the National Assembly for adoption, but was sent back to the Council of Ministers for revision in June 2004.  Although a design of anti-corruption measures and passage of anti-corruption law are being identified as short term priorities in the action plan for legal and judicial reform which need to be achieved between 2004-2005.  Currently, the Ministry of National Assembly-Senate Relation and Inspection is tasked by the Council of Minister to revise the current draft law on anti-corruption to meet international best practices.  This draft law will need to be submitted to the Council of Ministers for review and approval in April or May 2005. Passage of anti-corrupton law is one of the benchmarks agreed with the Government at the last Consultative Group meeting in December 2004.
In a new United Nations Development Assistance Framework, the UN System in Cambodia has identified corruption as one of the major issues that needs to be urgently addressed if Cambodia is to achieve economic growth, job creations and influx of private investment.  In this light, the UN Country Team, through UNDP, is interested in identifying areas of intervention to assist the Royal Government of Cambodia in designing a strategy to curb rampant corruption.

In December 2004, UNDP invited a very experienced and well-known anti-corruption expert to engage in a dialogue with senior government officials and stakeholders on the necessity of fighting corruption in order to attract more investment to Cambodia and to enable good governance reforms to take root.  As a result of the visit, the consultant produced a report on developing the national anti-corruption strategy of Cambodia.  Furthermore, it lays out sequential steps that need to be taken in order for the law to be adopted in July 2005 so that the envisaged anti-corruption body can become  established and operational by the end of 2005.This report was well received in government circles.  The Ministry of National Assembly-Senate Relation and Inspection apporached UNDP for technical support in redrafting the law on anti-corruption.  In response to this request, UNDP sponsored a follow up visit of the expert in order to provide guidances on drafting the law on anti-corruption and to engage in a dialogues with government officials on the need to expedite the approval of a first cabinet policy paper which will include the agreement of the Royal Government of Cambodia to the holding of a public consultation.
Much work needs to be done from now until the operationalization of the to-be established anti-corruption body. UNDP seeks to involve a high level expert in the anti-corruption field to develop policy implementation framework and related tasks 
II. Objectives of the Mission

A consultancy firm is sought to assist the Ministry of National Assembly-Senate Relation and Inspection, the Royal Government of Cambodia, and the Council of Ministers in developing a cabinet policy paper, a public consultation, and a cabinet implementation paper with all stakeholders in the efforts to fight corruption in Cambodia.

Consultants are expected to organizea public consultation to solicit comments/feedback from all stakeholders, including but not limited government officials, civil society, media, academia, private sector, etc. Furthermore, they are expected to develop a manual of operations, management and information systems and other relevant tasks.
III. Scope of the Mission and Duties

Government entities, civil society organization, donors, private sector who are interested in a fight against corruption will be consulted to get their views on the current legal framework/policy, institutional capacity, government’s political will and commitment, and the involvement of civil society.  

Consultants are expected to perform the following tasks:

1. Assist the Ministry of National Assembly –Senate Relation and Inspection  (MoNASRI) in developing a brief policy paper to present to Council of Ministers for approval;

2. Prepare and organize a public consultation on anti-corruption efforts with civil society, private sector, media, academia, government officials;

3. Develop a detailed implementation paper for the Council of Ministers for their approval prior to endorsing a draft law on anti-corruption;

4. Promote a dialogue and seek advice from senior government officials of the Royal Government of Cambodia (RGC) on national strategy against corruption, proposed institutional mechanism for implementing the strategy, investment of public funds for fighting corruption and a necessity to organize public consultation.
5. Continue dialogue with different stakeholders including but not limited to senior government officials, civil society, donors, local and international media, private sector and diplomats to obtain their view on policy/legal forum, government’s political will and commitment and involvement of media.
The Consultant(s) shall assist MoNASRI and the Anti-Corruption Unit of the Council of Ministers to articulate a strategy to promote national ownership in the fight against corruption.

The Consultant (s) shall assist the Ministry and government institutions to develop a strategy to increase government accountability and transparency.

V. Expected outputs:

· Cabinet Policy paper which will outline national anti-corruption strategy and its broad implementation methods;
· Public Consultation/Workshops/Conferences which will explain the mechanism and proposed methods for fighting corruption, investment of public funds in this effort and the involvement of the public in the implementation of the strategy.  The Public Consultation will also serve as a venue to solicit comments/feedback from civil society, government officials and other stakeholders;

· Government strategy for fighting corruption;
· Operational manuals, code of conduct for personnel of the to-be-established anti-corruption body;

· Design of management and operational information systems; 

· Personnel induction and training including helping to arrange appropriate study tours.
· Formulation of project document for UNDP long term assistance in anti-corruption efforts.  This document will identify entry points, capacity of newly-established anti-corruption body and potential implementation partners.
IV. Duration of the mission

Consultancy will start as soon as possible and at the request of the Royal Government of Cambodia. It is expected to continue until the proposed anti-corruption body is operational.
V. Management Arrangement
UNDP Country Office in Cambodia will facilitate the mission and undertake the shortlisting of experts, travel arrangement and assistance in the country, and fund the cost of the mission.  Consultants will report to the Deputy Resident Representative or her designated officer, Ms. Beate Trankmann, Team leader of Governance Cluster.  

VI. Qualifications

The assignment will be performed by individual (s) with at least 10 years of experience of working on anti-corruption issues in a global as well as national perspective, good knowledge about UNDP’s comparative advantages in supporting anti-corruption issues, and who is familiar with the Cambodia situation. Excellent (English) writing skills are essential. 

� World Bank Cambodia: Cambodia (Governance and Corruption Diagnostic: Evidence from Citizen, Enterprise and Public Official Surveys), April 2001





� Center for Social Development: Public Opinion Poll: Retail Corruption, Institution, Quality , and Formal and Informal Costs, October 2004





� World Bank Cambodia: Seizing the Global Opportunity: Investment Climate Assessment and Reform Strategy, 2004


� Draft United Nations Development Assistance Framework (UNDAF), 2005


� Speech by Prime Minister Hun Sen on the “Rectangular Strategy for growth, equity and efficiency”


� Former Commissioner of the Hong Kong Independent Commission Against Corruption; former Solicitor General of Hong Kong; former adviser to the Council of Europe Multidisplinary Group on Corruption; principal of De Speville & Associates - anti-corruption consultants.
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